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Highlights 


Los Angeles Briefing on How To Use the Federal 
Register—See details on “What It Is and How to Use 
It” workshops on April 14, 15. and 16. in Reader Aids 
section in this issue. 


Briefings on How To Use the Federal Register—For details 
on briefings in Washington, D.C.; Los Angeles, Calif.; Boston, 
Mass.; New York, N.Y.; Salt Lake City, Utah; Seattle, Wash.; 
and Chicago, Ill.; see announcement in the Reader Aids 
section at the end of this issue. 

23384, Taxes Treasury/IRS provides temporary excise 
23400 tax regulations and requests comments relating to 
the windfall profit tax on domestic crude oil; 
comments by 6-3-80 (2 documents) (Part XI of this 
issue) 

22883 Credit Restraint Program FRS requires banking 
institutions to make monthly reports; effective 
3-28-80 

22888 Loan Interest Rates NCUA releases ruling which 
allows credit unions to charge up to 15% per year on 
unpaid balance inclusive of all finance charges; 
effective 3-31-80 

22979 Vietnam Era Veterans VA proposes rules 
providing authority for the furnishing of 
readjustment counseling and/or related mental 
health services; comments by 5-5-80 


CONTINUED INSIDE 
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Highlights 


23296 Comprehensive Employment and Training 

Labor/ETA proposes changes to regulations for 
programs under Titles I, II, VI and VII of the Act; 
comments by 5-5-80 (Part VI of this issue) 

22904 Weight Reduction HEW/FDA establishes 

warning labels requirements for products wholly or 
partially prepared from protein, protein 
hydrolysates, and amino acid mixtures; effective 
8-4-80 

22921 Certain Penicillin Drugs HEW/FDA increases 
pyrogen test dose volume; effective 5-5-80 

22901 Chlorofluorocarbon HEW/FDA adds two 

products to the list of products for an essential use; 
effective 5-5-80 

23068 Ionizing Radiation HEW/FDA endorses 

recommendation for treatment of benign diseases 

23208 Bilingual Education HEW/OE sets forth program 
regulations to govern the award of grants (Part III of 
this issue) 

23236 Bilingual Education HEW/OE invites applicants 
for new projects; apply by 5-16, 6-2 and 6-16-80 (9 
documents) (Part III of this issue) 

23200 Population Education HEW/OE publishes rules 
governing program to enhance awareness of 
population issues among elementary and secondary 
schools (Part II of this issue) 

22891 Fuel Prices DOE/FERC issues interim rule to 
establish revised alternative ceilings; effective 

3- 28-80; comments by 4-30-80 

23374 Petroleum Uquid Storage EPA establishes 
equipment standards which limit emissions of 
volatile organic compounds from vessels; effective 

4 - 4- 80 (Part X of this issue) 

22988 Medicare HEW/HCFA proposes to amend its 
regulations on ambulance service 

23103 Sunshine Act Meetings 

Separate Parts of This Issue 

23200 Part II, Labor/ESA 

23208 Part III, HEW/OE 

23246 Part IV, Labor/ESA 

23288 Part V, USDA/FNS 

23296 Part VI, Labor/ETA 

23354 Part VII, Endangered Species Committee 

23364 Part VIII, Justice/Bureau of Prisons 

23370 Part IX, Interior/FWS 

23374 Part X, EPA 

23384 Part XI, Treasury/IRS 
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Environmental statements; availability etc.: 
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Meetings: 
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22942 Missouri, et al. 
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22994 

Federal Energy Regulatory Commission 
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22974 Incremental pricing, phase II implementation 
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NOTICES 
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23005 Michigan 
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NOTICES 
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NOTICES 
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Federal Reserve System 
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Credit restraint: 

22883 Reporting requirements 
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Applications, etc.: 
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23104 Meetings; Sunshine Act 

Federal Trade Commission 

PROPOSED RULES 

22972 Automobile warranties; compensation rates 

disclosure requirement; rulemaking petition; request 
for comments 

Fish and Wildlife Service 

PROPOSED RULES 

Endangered Species Convention: 

23370 Appendices; import and export listings; request 

for information and data 

Food and Drug Administration 
RULES 

Administrative practices and procedures: 

22901 Chloroflurocarbons in self-pressurized 

containers; essential uses 
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Animal drugs, feeds, and related products: 
Benzathine penicillin G and procaine penicillin G 
suspension, sterile 
Diphenylhydantoin sodium capsules 
Hydrogenated com syrup 
Tylosin 

Color additives: 

Temporary tolerances for provisionally listed 
additives; specification and requirements; 
effective date confirmed 
Food additives; 

Methacrylic acid polymer with ethylene and 
isobutyl acrylate, sodium and zinc salts 
Food labeling: 
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Cephradine tablets 
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Food and Nutrition Services 
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Group living arrangements; blind and disabled 
individuals receiving social security benefits 

Forest Service 
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descriptions: 

Superior National Forest, Boundary Waters 
Canoe Area Wildness and Mining Protection 
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General Accounting Office 

RULES 

Organization and functions: 

Claims Group. Financial and General 
Management Studies Division; name change 

General Services Administration 

RULES 

Property management: 

Reimbursable special space alteration services 
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operations; development and production plans: 

23075 Arco Oil & Gas Co. 

23077 Chevron U.S.A. Inc. 

23076 C&K Offshore Co. 

23078 Gulf Oil Exploration & Production Co. 

23079 Placid Oil Co. 
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Administration; Health Care Financing 

Administration 
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23069 White House Conference on Families National 
Advisory Committee 

Health Care Financing Administration 

RULES 
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Medicare: 
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Remedial orders: 
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Housing and Urban Development Department 

RULES 

Low income housing: 

22923 Housing assistance payments (Section 8); new 
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Indian Claims Commission 
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22924 CFR chapter removed; transfer of pending cases to 
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Land Management Bureau 

Internal Revenue Service 
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Excise taxes: 

23384 Crude oil windfall profit tax; temporary 
PROPOSED RULES 
Excise taxes: 

23400 Crude oil windfall profit tax; cross reference 

International Trade Administration 

NOTICES 

Countervailing duty petitions and preliminary 
determinations: 

23045 Pig iron from Brazil 
Meetings: 

23046 Numerically Controlled Machine Tool Technical 
Advisory Committee 
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Scientific articles; duty free entry: 
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RULES 

22945 Legal assistance referral service; program for 
participation in Commission proceedings; 
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Motor carriers: 
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23085 Permanent authority applications; correction 
Railroad car service orders; various companies; 

23083 Kansas City Terminal Railway Co. 
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23084 Louisville & Nashville Railroad Co. 
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Justice Department 
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Labor Department 
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Mine Safety and Health Administration 
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modifications: 
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23085 Monterey Coal Co. 


National Credit Union Administration 
RULES 

Federal credit unions: 

22888 Loan interest rates; increase 

National Oceanic and Atmospheric 
Administration 

RULES 

Fishery conservation and management: 

22949 Atlantic groundfish; emergency regulations 

22948 Whaling; CFR Part removed; correction 
PROPOSED RULES 
Marine mammals: 

23002 Commercial fishing operations; incidental taking 

affecting eastern tropical Pacific Ocean tuna 
fishery; hearing change 
NOTICES 
Meetings: 

23047 Mid-Atlantic Fishery Management Council; 

meeting change 

Nuclear Regulatory Commission 
NOTICES 

23104 Meeting; Sunshine Act 

Occupational Safety and Health Administration 

PROPOSED RULES 

22977 Health and safety standards: Confined spaces, 
entry and work; informal public meetings 

Pension and Welfare Benefit Programs Office 
NOTICES 

23092 Financial reports, required information; form 
revisions; correction 
Employee benefit plans: 

23086- Prohibition on transactions; exemption 

23091 proceedings, application, hearings, etc. (4 
documents) 

23092 Employee benefit plans maintained by insurance 
agents and brokers; class exemption for certain 
transactions; corrections 

Personnel Management Office 

RULES 

Excepted service: 

22873 Entire executive civil service; career-related 
work study programs; correction 
PROPOSED RULES 
Retirement: 

22953 Information disclosure; Privacy Act routine use 
provisions 

Prisons Bureau 

RULES 

Inmate control, custody, care, treatment, and 
instruction: 

23364 Transfer after conviction, inmate hunger strikes, 
non-discrimination toward inmates, etc. 

PROPOSED RULES 

Inmate control, custody, care, treatment, and 
instruction: 

23367 Searches of housing units, inmates, and inmate 
work areas 

Rural Electrification Administration 

RULES 

Telephone borrowers: 

22883 Filled buried wire (Bulletin 345-70); emergency 
regulation 
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Selective Service System 
NOTICES 

23101 Senior Executive Service Performance Review 
Board; appointment of members 

Small Business Administration 

RULES 

Small business size standards: 

22950 Special salvage timber sales (SSTS): set-aside for 
preferential treatment for small business 
concerns 

PROPOSED RULES 

22971 Minority small business and capital ownership 
development assistance 

NOTICES 

Disaster areas: 

23101 Louisiana 

23101 Loan guaranty pilot program in Region X 

Soil Conservation Service 

NOTICES 

Environmental statements; availability, etc.: 

23041 Cheboygan Area High School Critical Area 

Treatment and Land Drainage RC&D Measure. 
Mich. 

23041 Fremont Middle School Critical Area Treatment 

RC&D Measure. Mo. 

23041 Manistee County Roads Critical Area Treatment 

RC&D Measure, Mich. 

Tennessee Valley Authority 

RULES 

22893 Nondiscrimination; handicapped in federally 
assisted programs 

Treasury Department 

See Alcohol, Tobacco and Firearms Bureau; 
Internal Revenue Service 

Veterans Administration 

PROPOSED RULES 

Legal services, General Counsel: 

22978 Representatives, agents or attorneys of 
claimants; termination of recognition 

22979 Medical benefits; readjustment counseling for 
Vietnam era veterans 

NOTICES 

23102 Wage Committee annual report; availability 

Wage and Price Stability Council 
NOTICES 

Meetings: 

23048 Price Advisory Committee 


MEETINGS ANNOUNCED IN THIS ISSUE 


AGINQ, FEDERAL COUNCIL 

23067 Long Term Care Committee, 4-15-80 

ARTS AND HUMANITIES, NATIONAL FOUNDATION 

23101 Humanities Panel (Challenge Grants Panel), 4-23 
and 4-24-80 

COMMERCE DEPARTMENT 

International Trade Administration— 

23046 Numerically Controlled Machine Tool Technical 
Advisory Committee. 4-24-80 
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National Oceanic and Atmospheric 
Administration— 

23047 Mid-Atlantic Fishery Management Council, 
changed from 4-9 through 4-11-80 to 4-9 and 

4- 10-80 only 

COMMODITY FUTURES TRADING COMMISSION 
23974 Trading and Markets Division. Registration 
regulations, 4-16-80 

COUNCIL ON WAGE AND PRICE STABILITY 

23048 Price Advisory Committee, 4-16-80 

DEFENSE DEPARTMENT 

Air Force Department— 

23048 USAF Scientific Advisory Board Ad Hoc 

Committee on the Air Force in Space. 5-1 and 

5- 2-80 

Corps of Engineers, Department of the Army— 
23050 National Hydroelectric Power Study, 4-15-80 

HEALTH, EDUCATION, AND WELFARE DEPARTMENT 

Food and Drug Administration— 

23067 Consumer participation, 5-12-80 
Office of Education— 

23069 Review of the Federal Impact Aid Program 
Commission, 4-22-80 
Office of the Secretary— 

23069 White House Conference on Families National 
Advisory Committee, 4-21-80 

INTERIOR DEPARTMENT 

Land Management Bureau— 

23072 Las Cruces District Grazing Advisory Board. 5-5-80 

LABOR DEPARTMENT 

Occupational Safety and Health Administration— 
23977 Entry and work in confined spaces in general 

industry and construction, 5-13 and 5-14-80, 5-20 
and 5-21-80, and 5-28 and 5-29-80 

CORRECTED MEETING 

HEALTH, EDUCATION, AND WELFARE DEPARTMENT 

Food and Drug Administration— 

23067 Consumer participation, corrected from 4-17-80 to 
4-7-80 

RESCHEDULED MEETING 

ENERGY DEPARTMENT 

23050 National Petroleum Council, Refinery Flexibility 

Committee, Oil Supply, Demand and Logistics Task 
Group, rescheduled from 4-7 to 4-10-80 

HEARING 

CIVIL AERONAUTICS BOARD 

23042 U.S.—London Case (1981), prehearing on 4-16-80 

CHANGED HEARING 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric 
Administration— 

23002 Taking of marine mammals incidental to 

commercial fishing operations, 4-1-80 (location 
change) 













VIII 


Federal Register / Vol. 45, No. 67 / Friday. April 4, 1980 / Contents 


CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list of the parts affected this month can be found in 
the Reader Aids section at the end of this issue. 


4 CFR 

31.22873 

33 .22873 

34 .22873 

5 CFR 

213.22873 

2500.22873 

Proposed Rules: 

831..22953 

7 CFR 

271 (2 documents).22873, 

23288 

272 .22873 

273 (2 documents).22873, 

23288 

274 (2 documents).22873, 

23288 

278.23288 

910. 22882 

1701.22883 

9 CFR 

Proposed Rules: 

83. 22954 

12 CFR 

229.22883 

304.22885 

701.22888 

Proposed Rules: 

308.22955 

13 CFR 

121.22950 

Proposed Rules: 

124.22971 

16 CFR 

Proposed Rules: 

Ch. 1.22972 

17 CFR 

Proposed Rules: 

1 .22974 

18 CFR 

282 (2 documents).22891, 

22952 

410. 22892 

1307.22893 

Proposed Rules: 

282. 22974 

20 CFR 

654. 22901 

Proposed Rules: 

675 .23296 

676 .23296 

677 . 23296 

678 .23296 

679 .23296 

21 CFR 

2 . 22901 

5. 22902 

81.22904 

101.22904 

172.22914 

177.22915 

182. 22914 

184.22914 

186. 22914 

436. 22921 

440.22921 

442.22918 

510. 22922 

520. 22920 

540.22923 

558.22922 


573 . 22920 

Proposed Rules: 

320 . 22974 

610 . 22975 

640 . 22975 

24 CFR 

880 . 22923 

25 CFR 

Ch. Ill . 22924 

26 CFR 

150 . 23384 

Proposed Rules: 

51 . 23400 

27 CFR 

Proposed Rules: 

4 . 22977 

28 CFR 

527 . 23364 

549 . 23364 

551 . 23364 

572 . 23364 

Proposed Rules: 

552 . 23367 

29 CFR 

Proposed Rules: 

1910 . 22977 

1926 . 22977 

32 CFR 

169a . 22924 

38 CFR 

Proposed Rules: 

14 . 22978 

17 . 22979 

40 CFR 

60 . 23374 

81 . 22929 

180 . 22931 

Proposed Rules: 

52 (4 documents) . 22981, 

22982,22987 
65 . 22987 

41 CFR 

101-20 . 22932 

101-21 . 22932 

42 CFR 

405 . 22933 

442 . 22933 

489 . 22933 

Proposed Rules: 

431 . 22988 

44 CFR 

64 . 22941 

65 . 22942 

Proposed Rules: 

67 (2 documents) . 22988, 

22994 

45 CFR 

123 . 23208 

123a . 23208 

123b . 23208 

123c . 23208 

123d . 23208 

123e . 23208 

123f . 23208 

123g . 23208 

123n . 23208 

123i . 23208 

161 m .,. 23200 

47 CFR 

0 . 22945 


49 CFR 

1014. 

...22945 

1033. 

...22945 

1047. 

...22948 

50 CFR 

230. 

....22948 

450. 

.23354 

451. 

...23354 

452. 

...23354 

453. 


651. 


Proposed Rules: 

23. 

...23370 

216. 

...23002 

















































































































Rules and Regulations 


Federal Register 

Vol. 45, No. 67 
Friday. April 4. 1980 


22873 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


GENERAL ACCOUNTING OFFICE 

4 CFR Parts 31, 33, and 34 

Organization and Functions; 
Designation of Claims Group 

agency: General Accounting Office. 
action: Fi nal rule. _ 

summary: This rule amends Parts 31, 33. 
and 34 of Title 4, Code of Federal 
Regulations, to change the reference 
from the “Claims Division” to the 
“Claims Group, Financial and General 
Management Studies Division” 
wherever it appears. This change was 
made necessary because of a 
reorganization within this Office which 
designated the former “Claims Division” 
the “Claims Group” and placed it within 
the “Financial and General Management 
Studies Division” of this Office. 
EFFECTIVE DATE: April 4, 1980. 

FOR FURTHER INFORMATION CONTACT: 
Steven G. Hunichen. Chief, Debt Branch, 
Claims Group, Financial and General 
Management Studies Division, United 
States General Accounting Office, 441 G 
Street, NW., Washington, D.C. 20548. 
(202) 275-5395. 

Accordingly, the reference to “Claims 
Division” appearing in Parts 31, 33, and 
34 of Title 4, Code of Federal 
Regulations is changed to read “Claims 
Group, Financial and General 
Management Studies Division”. 

Elmer B. Staats, 

Comptroller General of the United States. 

|FR Doc. 00-10249 Filed 4-0-00: 8:45 am) 

BILUNG CODE 1610-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 
5 CFR Part 213 

Excepted Service; Entire Executive 
Civil Service 

agency: Office of Personnel 
Management. 


action: Final rule effective date; 
correction. ___ 

summary: This document corrects the 
effective date of two excepted service 
appointing authorities published on 
March 18,1980 at 45 FR 17125 in FR Doc. 
80-8248. The authorities were 
established for career-related work- 
study programs, and will be published at 
§ 213.3202 (f) and (g). The effective date 
should read “February 2,1979.” 

FOR FURTHER INFORMATION CONTACT: 
James R. Poole, Office of Personnel 
Management, 202-632-5677. 

Authority: 5 U.S.C. 3301, 3302; E.0.10577, 3 
CFR 1954-1958 Comp., p. 218. 

Office of Personnel Management. 

Beverly M. Jones, 

Issuance System Manager. 

(FR Doc. 00-9970 Filed 4-3-0O; 0:45 am] 

BILLING CODE 6325-01-M 


EXECUTIVE OFFICE OF THE 
PRESIDENT 

Office of Administration 

5 CFR Part 2500 

Transfer and Redesignation of 
Regulations 

Correction 

In FR 80-9458 appearing on page 20453 
in the issue of Friday, March 28,1980, 
the heading which read “5 CFR 1500” 
should have read “5 CFR Part 2500” as 
set forth above. 

BILLING COOE 1505-01-M 


DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Parts 271, 272, 273, and 274 

Procedures for Reducing, Suspending 
or Cancelling Food Stamp Benefits 

Note.—This document originally appeared 
in the Federal Register for Wednesday. April 
2,1980. It is reprinted in this issue to meet the 
Tuesday/Friday publication schedule 
assigned to the Food and Nutrition Service. 
USDA. 

agency: Food and Nutrition Service, 
USDA. 

action: Emergency final rule. 


summary: These emergency regulations 
change the provisions of the rules issued 
by the Department in the June 12,1979 
Federal Register (44 FR 33762) which 
established procedures for reducing or 
cancelling food stamp benefits if the 
Secretary deemed it necessary in order 
to keep spending within the limits set by 
Congress. The changes contained in 
these regulations became necessary 
when Congress included a provision in 
the 1979 Amendments to the Food 
Stamp Act of 1977 (Pub. L. 96^58), which 
were signed into law on August 14,1979, 
that changed the basis upon which the 
June 12,1979. regulations were 
developed. 

dates: Effective date: These rules are 
effective April 2,1980. The Department 
intends to consider comments received 
pertaining to these rules and will 
publish final rules in the future. 
Comments must be received on or 
before June 2,1980. to be assured of 
consideration. 

address: Comments should be 
submitted to: Alberta Frost, Deputy 
Administrator for Family Nutrition 
Programs, Food and Nutrition Service, 
USDA. Washington. D.C. 20250. All 
written comments will be open to public 
inspection at the offices of the Food and 
Nutrition Service during regular 
business hours (8:30 a.m. to 5:00 p.m., 
Monday through Friday) at 500 12th 
Street, S.W., Washington, D.C. Room 
678. 

FOR FURTHER INFORMATION CONTACT: 

Larry R. Carnes, Chief, Policy/ 
Regulations Section, Program Standards 
Branch, Program Development Division, 
Family Nutrition Programs, Food and 
Nutrition Service, Washington, D.C. 
20250, 202-447-9075. The Final Impact 
Statement describing the options 
considered in developing this final rule 
and the impact of implementing each 
option is available on request from 
Larry Carnes at the above address. 
SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
USDA Procedures established in 
Secretary’s Memorandum 1955 to 
implement Executive Order 12044 and 
has been classified “significant.” Robert 
Greenstein, Administrator of the Food 
and Nutrition Service, USDA, has 
determined that an emergency situation 
exists which warrants publication 
without opportunity for a public 
comment period on this final action. 
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This determination is based on the 
possibility that the procedures 
established by these rules will need to 
be used to suspend, reduce or cancel 
food stamp benefits as early as June 
1980. While these rules are being 
published in final form without having 
been published proposed, it should be 
noted that all of the alternatives 
considered were included in a Notice of 
Intent to Propose Rulemaking which was 
published for comment on November 9, 
1979. Further, pursuant to the 
administrative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this emergency final 
action are impracticable and contrary to 
the public interest, and good cause is 
found for making this emergency final 
action effective less than 30 days after 
publication of this document in the 
Federal Register. Comments are being 
solicited for 60 days after publication of 
this document, and this emergency final 
action will be scheduled for review so 
that a final document discussing 
comments received and any 
amendments required can be published 
in the Federal Register as soon as 
possible. 

Background 

The Department issued emergency 
rules in the June 12.1979 Federal 
Register (44 FR 33762) which established 
procedures for reducing or cancelling 
food stamp allotments if the Secretary 
deems it necessary to do so to remain 
within the spending limits set by 
Congress. The Department intended to 
publish final rules based on the 
comments received on the June 12,1979 
emergency rules. However, the 1979 
amendments to the Food Stamp Act 
(Pub. L. 96-58), which were signed into 
law on August 14,1979, contained a 
provision changing the basis of the June 
12 rules and necessitating another 
rulemaking. The Department issued a 
Notice of Intent to Propose Rulemaking 
in the November 9,1979 Federal Register 
(44 FR 65077) to invite public 
participation in the formulation of new 
benefit reduction regulations. The 
Notice of Intent solicited comments on 
three proposed alternative methods of 
reducing food stamp benefits. In 
addition, the Notice of Intent requested 
comments on whether the Department 
should establish benefit reduction 
procedures that would favor the elderly 
and disabled in comparison with the 
rest of the caseload and whether the 
Department should include minimum 
benefit levels in its benefit reduction 
procedures. 

The June 12,1979 rule is being 
cancelled completely and replaced with 


this emergency final rule. This 
emergency final rule establishes 
procedures for cancelling, suspending or 
reducing food stamp allotments if the 
Secretary determines that such action is 
necessary. The Department had 
intended to publish proposed rules for 
benefit reduction procedures after 
considering the comments received in 
response to the November 9,1979 Notice 
of Intent. However, because a 
cancellation, suspension or benefit 
reduction may be necessary this fiscal 
year and because of the lead-time which 
State agencies will need to implement 
the benefit reduction procedures, the 
administrator of the Food and Nutrition 
Service has determined that an 
emergency rulemaking is necessary to 
establish these procedures as 
expeditiously as possible. 

Section 18(b) of the Food Stamp Act of 
1977 (the Act) directs the Secretary to 
reduce the value of food stamp 
allotments issued to certified 
households in order to stay within the 
appropriations limits set by Congress. 
The June 12,1979 emergency rules 
published in the Federal Register by the 
Department implemented this section of 
the Act. Those rules, if used, would have 
resulted in all households having their 
allotments reduced by the same 
percentage. This pro rata approach to 
benefit reductions was based on 
opinions both from the Department’s 
General Counsel and the Comptroller 
General of the United States who agreed 
that the Act would permit only pro rata 
reductions. 

While pro rata reductions result in all 
households having their allotments 
reduced by the same percentage, they 
also result in households with lower 
incomes having more food stamps taken 
away from them than are taken away 
from higher income households. This is 
so because lower income households 
receive higher allotments than 
households with higher income. 

To correct this situation and ensure 
that the most needy participant 
households do not bear a 
disproportionate share of any ordered 
reduction, Congress included a 
provision in the 1979 amendments 
amending Section 18 of the Food Stamp 
Act by adding new sections (c) and (d) 
giving the Secretary the authority to 
establish a benefit reduction procedure 
that would result in benefits being 
reduced on other than a pro rata basis. 
(See, Senate Rpt. No. 96-236, 96th Cong., 
1st Sess., p. 19.) Specifically, Section 1(4) 
of the 1979 amendments, states in part 
that: “In prescribing the manner in 
which allotments will be reduced . . . 
the Secretary shall ensure that such 


reductions reflect, to the maximum 
extent practicable, the ratio of 
household income, determined under 
sections 5(d) and 5(e) of the Food Stamp 
Act, to the income standards of 
eligibility for households of equal size.” 
Although this amendment provides for 
reducing benefits on other than a pro 
rata basis, neither the amendments nor 
the legislative history prescribe a 
specific method under which benefits 
should be reduced. 

The November 9,1979 Notice of Intent 
proposed three alternative methods for 
reducing food stamp benefits in the 
manner suggested by Congress in 
Section 18(c) of the Food Stamp Act and 
solicited coments on these alternatives. 
This Notice of Intent also requested 
comments on whether benefit reduction 
methods should be established which 
would impact less on the elderly and 
disabled and whether minimum benefits 
levels should be established. In 
response to the November 9,1979 Notice 
of Intent, 59 individuals, groups and 
agencies submitted comment letters. 
Although the comment period ended on 
December 10,1979, all comments 
received have been given full 
consideration. 

Methods of Benefit Reduction 

Alternative 1 

The first Alternative included in the 
November 9,1979 Notice of Intent 
proposed that benefits to all households 
be reduced by applying varying 
percentage reduction rates to the coupon 
allotment tables. Under this method 
States would have to report to the 
Department the total amount of benefits 
issued each month, broken down by 
household size and monthly net income. 
The Department would need 
participation data broken down in this 
manner so that it could determine what 
percentage reduction rates to apply to 
each household size and income 
increment to achieve the savings in 
expenditures that were needed. 

Only 4 commenters were in favor of 
reducing food stamp benefits by using 
the procedure outlined in Alternative 1. 
The primary reason cited by those few 
commenters choosing this method, as 
expressed by the Bread and Law Task 
Force, was that this method would 
reduce the benefits of the most needy 
participants less. 

Twenty eight commenters, including 
23 State agencies and 1 local agency, 
were opposed to the benefit reduction 
method proposed in Alternative 1. The 
reason most commonly expressed for 
opposing this method was that it would 
be extremely difficult, and in some cases 
impossible, to administer. 










Federal Register / Vol. 45, No. 67 / Friday, April 4, 1980 / Rules and Regulations 22875 


Some State agencies stated that 
implementation of Alternative 1 is 
simply not administratively feasible. For 
example, the Georgia Department of 
Human Resources expressed doubt that 
the extensive and costly reprogramming 
of computer systems that would be 
necessary could be accomplished in all 
States. Georgia also noted that in non- 
automated systems, a difficult and time 
consuming procedure for manual data 
gathering would have to be developed. 
Another State agency, the Social Service 
Board of North Dakota, opposed 
Alternative 1 because it would entail 
procedures that were incompatible with 
a manual system. Seven State agencies 
stated that their systems either could 
not supply the data which would be 
required by the Department under 
Alternative 1 (i.e.. participation data by 
household size and net income level) or 
could do so only with greatly increased 
costs and/or processing time. The 
Maryland Department of Human 
Resources opposed Alternative 1 
because the computer system being used 
in Baltimore cannot provide monthly 
issuance amounts by household size and 
by benefit levels and because the data 
gathering task would be beyond the 
staff capacity of non-automated project 
areas. Several State agencies also 
commented that the cost of 
implementation would be excessive or 
prohibitive and that developing reduced 
benefits would be very difficult because 
of the requirement that different 
percentage rates of reduction be applied. 

The State of Florida Department of 
Health and Rehabilitative Services 
stated that in a manual system, a 
monthly review of each household 
record card would be required to obtain 
the household size and monthly net 
income data required by the Department 
so that the Department could determine 
the size of the benefit reduction. In 
addition, after the Department had 
determined the various percentages of 
reduction to be applied to allotments, 
another manual review of household 
record cards would be necessary to 
effect the reductions in allotments. The 
State agency estimated that 
approximately 20,000 man-hours would 
be required each month to implement 
and maintain the benefit reduction if the 
State’s system were not automated. 

Many other administrative difficulties 
in implementing Alternative 1 were cited 
by commenters. These include greater 
potential for errors in the issuance of 
manual ATP cards and the difficulty of 
designing and producing the required 
reports on benefit reduction. A number 
of State and local agencies also 
indicated that substantial lead-time 


would be required to implement 
Alternative 1. 

Alternative 2 

The second method outlined in the 
November 9,1979 Notice of Intent would 
reduce benefits by altering the 
percentage of household net income that 
is subtracted from the Thrifty Food Plan 
in determining household benefit levels. 
Under current rules, benefit levels are 
determined by subtracting 30 percent of 
a household’s net income from the 
Thrifty Food Plan amount for the 
household size. Under Alternative 2, 50% 
or more of the household’s net income 
could be substracted from the Thrifty 
Food Plan amount used. 

Nine commenters, seven State 
agencies and two local agencies, were in 
favor of adopting the method described 
in Alternative 2 to reduce food stamp 
benefits. Seven of the nine preferred 
Alternative 2 because they believed this 
method was the most compatible with 
their computerized systems and, 
therefore, would require the least 
reprogramming. 

Nineteen commenters. including 
fifteen State agencies and two local 
agencies, were opposed to reducing 
benefits by the procedure outlined in 
Alternative 2. The primary reason given 
by State and local agencies for opposing 
Alternative 2 was that method would be 
incompatible with computer systems 
and would, therefore, require extensive 
reprogramming of those systems. Under 
Alternative 2. States would have to 
report to the Department the number of 
households receiving benefits at each 
net income increment on the coupon 
allotment tables. Half of those who 
indicated that incompatibility with 
computer systems was a problem also 
stated that the incompatibility existed 
because their computer systems do not 
contain household size and monthly net 
income as data elements. Six 
commenters believed that there would 
be significant difficulties in gathering 
the data that State agencies would have 
to report to the Department to allow 
implementation of Alternative 2. The 
State of Kentucky Department for 
Human Resources stated that 
Alternative 2 would require the 
development of a complex data program 
to produce the data required by the 
Department as well as reprogramming 
the computer to complete the more 
intricate calculation steps needed to 
implement this Alternative. Two State 
agencies also commented that the data 
gathering requirements included in 
Alternative 2 are incompatible with 
manual systems and would require time 
consuming efforts. Two State agencies 
specifically stated that the 


implementation of Alternative 2 is not 
administratively feasible. One of these, 
the State of Colorado, stated that this is 
so because of the amount of work which 
would be required to manually obtain 
from the household issuance records the 
information required by the Department. 
Some State and local agencies also 
indicated that substantial lead-time 
would be required to implement 
Alternative 2. 

Alternative 3 

As stated in the November 9,1979 
Notice of Intent, the third alternative for 
reducing benefits would reduce the 
Thrifty Food Plan amounts for each 
household size by the same percentage. 
By doing this, households with the 
highest net incomes would suffer the 
largest percentage reduction in their 
benefits, while households with the 
lowest net incomes would have the 
smallest percentage reduction in their 
benefits. All households of a given size 
would have their benefits reduced by 
the same dollar amount. The following 
example illustrates how this procedure 
would work. 

Currently, the Thrifty Food Plan 
amount used to calculate food stamp 
benefits for four-person households in 
the 48 States and the District of 
Columbia is $209 per month. Thus, a 
four-person household with a monthly 
net income of $100 receives $179 in 
benefits; a four-person household with a 
monthly net income of $300 receives 
$119 in benefits. If the Thrifty Food Plan 
is reduced by 50 percent because of an 
ordered benefit reduction, the benefits 
of each of these households would be 
based on a Thrifty Food Plan amount of 
$104 per month. The household with 
$100 per month in net income would 
receive $74 in benefits; the household 
with $300 per month in net income 
would receive $14 in benefits. Each of 
these households would lose $105 in 
benefits. However, the household with 
$100 in net monthly income would see 
its benefits reduced by about 59 percent 
while the household with $300 in 
monthly net income would see its 
benefits reduced by about 88 percent. 

Of those commenters expressing a 
preference for any of the three 
alternatives proposed in the Notice of 
Intent, 32 commenters, over 70%, 
including 22 State agencies and 3 local 
agencies, stated that they preferred 
Alternative 3. There were several 
reasons shared by a number of 
commenters for favoring this alternative. 
A total of 9 commenters indicated that 
implementation of Alternative 3 would 
be the most compatible with computer 
systems and, thus, would require the 
least reprogramming. Six commenters 
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including the Kentucky Department for 
Human Resources stated that 
implementation of the method described 
in Alternative 3 would be the least 
costly of the three alternatives. A total 
of 14 commenters indicated that the 
data which would be required by the 
Department of State agencies would be 
less difficult to provide than that 
required in the other two Alternatives. 
More commenters (14) indicated that 
they believed Alternative 3 to be the 
most equitable for participants than 
indicated that either Alternative 1 or 2 
was the most equitable. Another reason 
often expressed by commenters for 
favoring this alternative was that it 
would be easier to administer because it 
uses the same method used to 
implement semi-annual cost-of-food 
adjustments. Finally, State agencies 
indicated that, in general, less lead-time 
would be required to implement a 
benefit reduction under Alternative 3 
than under either of the other 
alternatives. 

Six comments opposed Alternative 3, 
largely on grounds that another 
alternative would be easier to 
implement. Some of these commenters 
apparently misunderstood Alternative 3 
since it requires no new procedures not 
already in place to make the semi¬ 
annual adjustments. 

Several commenters also proposed 
other benefit reduction methods, but no 
one such method drew support from 
more than two commenters with the 
exception of pro rata reductions. 
However, pro rata reductions were 
rejected by Congress when it enacted 
the 1979 Food Stamp Amendments. 

Conclusion 

After carefully considering all of the 
comments received on each of the three 
alternatives presented in the November 
9,1979 Notice of Intent and in spite of 
the evidence that many low income 
families will be unable to purchase 
nutritionally adequate diets if the basic 
allotment level is reduced under any 
available alternative, the Department 
has decided to adopt Alternative 3 as 
the mechanism for reducing food stamp 
benefits should a benefit reduction 
become necessary to remain within the 
spending limits set by Congress. As 
stated in the Notice of Intent, the 
Department paid particular interest to 
the caseload impact of each benefit 
reduction method and to the 
administrative feasibility of each 
method. More commenters favored 
Alternative 3 as the most equitable 
method for participants than favored 
either of the other alternatives for this 
aspect. Under Alternative 3, all 
households of a given size would have 


their benefits reduced by the same 
dollar amount. Since the dollar amount 
would be the same for each net income 
level the percent of reduction would be 
lowest for zero net income households 
and greatest for the highest net income 
households. Therefore, the poorer a food 
stamp family is the lower the percentage 
of reduction in its allotment. Higher 
income families would have their 
benefits reduced by larger percentages. 
This method ensures that the most 
needy participant households do not 
bear a disproportionate share of benefit 
reductions. Thus, the Department 
believes that the method adopted meets 
the congressional mandate that 
reductions reflect, to the maximum 
extent practicable, the ratio of 
household income to the income 
standards of eligibility for households of 
equal size, taking into account the 
administrative considerations described 
herein. 

In considering the administrative 
feasibility of each method, the 
Department paid particular attention to 
the ability of States to implement the 
various alternatives. If even a single 
State indicated that it would be unable 
to implement a particular benefit 
reduction method, this posed very 
serious questions about adopting such a 
method. The failure of just one State to 
implement any ordered benefit 
reduction could result in exceeding the 
spending limits set by Congress and 
violation of the Food Stamp Act. As 
noted above, some States did indicate 
that they would be unable to implement 
Alternatives 1 or 2. 

As previously noted, it was the strong 
consensus of the commenters, and 
especially of State agencies, that 
Alternative 3 would be the most feasible 
administratively. Commenters pointed 
out that this method is the most feasible 
administratively not only from the 
standpoint of the adjustments which 
would be required in existing systems 
but also in terms of the data which 
would be required of State agencies by 
the Department to determine the 
amounts of benefit reduction which 
would be necessary. The Department 
does not expect at this time to require 
any additional data to be reported by 
States prior to ordering a suspension, 
cancellation or reduction for fiscal year 
1980. should such an action be 
necessary. 

Another aspect of administrative 
concern which was given careful 
consideration is the amount of lead-time 
which would be required to implement 
benefit reduction methods. The method 
chosen for reducing benefits must be 
one that can be implemented quickly 


enough to ensure that spending does not 
exceed appropriations. The more 
complicated the procedure for reducing 
benefits, the greater is the amount of 
lead-time States would need to 
implement the reduction. Comments 
from State agencies show that 
implementation of Alternative 3 would 
require significantly less time that either 
Alternative 1 or 2. 

The Department has made this 
decision with the recognition that a 
benefit reduction will result in 
inadequate nutritional assistance being 
provided to low-income families. Benefit 
reductions will be implemented only if 
they are required in order to avoid 
violating the Food Stamp Act. 

The current food stamp allotment, 
which averages 36 cents per person per 
meal, is set at the cost of the Thrifty 
Food Plan (adjusted for family size) 
decreased by 30 percent of the 
household's net monthly income. The 
Thrifty Food Plan is the least costly of 
four food plans developed by the 
Department; it was designed specifically 
for low income families. Like the other 
food plans, the Thrifty Food Plan 
specifies amounts of foods from each of 
fifteen food groups which are combined 
to provide a nutritionally adequate diet. 

The Department recognizes that a 
number of factors make it difficult for 
many families to obtain an adequate 
diet on the amount of money which 
represents the cost of the Thrifty Food 
Plan. In fact, data on food consumption 
among low income households indicates 
that fewer than one in ten families 
spending an amount of money 
equivalent to the cost of the Thrifty 
Food Plan received 100 percent of the 
Recommended Daily Allowances. Less 
than half received even two thirds of the 
Recommended Daily Allowances. 

The Thrifty Food Plan does not 
represent what low income families 
actually eat. The plan contains less 
meat, poultry, and fish and more dry 
beans and grain products than families 
generally consume. In order to develop a 
plan which was nutritionally adequate 
at a very low cost, nutritionists at the 
Department used a computer model 
which could alter the average diet of 
low income households so that it met 
the Recommended Daily Allowances for 
most nutrients. The average food 
purchaser, without specific nutritional 
skills and training, would find it much 
more difficult to make the food choices 
which provide an adequate diet on the 
amount of money which represents the 
cost of the plan. 

The Department has previously 
acknowledged that low income families 
may not get a nutritionally adequate diet 
using the amount of money which 
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represents the cost of the Thrifty Food 
Plan. The Agricultural Research Service 
has described the Economy Food Plan, a 
precursor to the Thrifty Food Plan at the 
same cost level, as a diet “for temporary 
use when funds are low”. The 
Agricultural Research Service also 
noted that, 

Studies show that few families spending at 
the level of the Economy Plan select foods 
that provide nutritionally adequate diets. The 
cost of this plan is not a reasonable measure 
of basic money needs for a good diet. The 
public assistance agency that recongizes the 
limitations of its clientele and is interested in 
their nutritional well-being will recommend a 
money allowance for food considerably 
higher than the cost level of the Economy 
Plan. Many welfare agencies base their food 
cost standards on the USDA Low-Cost Food 
Plan which costs about 25 percent more than 
the Economy Plan. (U.S.D.A., Agricultural 
Research Service, “Sample Menus and Food 
Lists for One Week Based on U.S.D.A. 
Economy Food Plan”, page 1.) 

The Department is also aware that in 
areas where food costs are higher than 
average, low income families will find it 
even more difficult to obtain an 
adequate diet using the amount of 
money set as the cost of the Thrifty 
Food Plan. The cost of the plan 
represents average food costs for the 
nation as a whole. Many low income 
families live in areas where food costs 
tend to be higher than average, such as 
central city areas, and isolated rural 
areas. 

While Alternative 3 will result in 
households having insufficient food 
available to obtain a diet of even 
minimum nutritional adequacy, this 
would also be the result of Alternatives 
1 and 2. as well as any other Alternative 
to effect a reduction in benefits. It is the 
Department hope that benefit reductions 
do not become necessary at any time. 

Special Provisions for the Elderly and 
Disabled 

In amending the Food Stamp Act, 
Congress authorized, but not did not 
require, the Secretary to establish 
special provisions for reducing benefits 
to the elderly and disabled. The 
November 9,1979 Notice of Intent 
solicited comments on whether the 
Department should establish benefit 
reduction procedures that would treat 
the elderly and disabled differently than 
the rest of the caseload. 

This issue drew 36 comments. Of 
those who commented, only 7 favored 
establishing special provisions for the 
elderly and disabled. There was little 
consensus in the reasons expressed for 
favoring special provisions for the 
elderly and disabled. One commenter, 
the Southern Oklahoma Development 
Association, stated that its reason for 


favoring such a provision is that the 
elderly and disabled are most frequently 
affected by inflation. 

Thirty commenters. including 18 State 
agencies, opposed special provisions for 
the elderly and disabled. Fourteen 
commenters, including 10 State 
agencies, indicated that implementing 
special provisions for the elderly and 
disabled would be administratively 
difficult, primarily because their systems 
cannot identify these households. 

Several State agencies indicated that 
manual reviews of caseloads would be 
necessary to identify these households. 
Two State agencies, including the Iowa 
Department of Social Services, said that 
it would take up to a year to identify 
elderly and disabled households since 
this data is not completely in current 
computer systems.'The Iowa State 
agency further stated that implementing 
special provisions for the elderly would 
increase administrative costs and would 
also increase the potential for errors in 
handling cases. 

The State of Connecticut Department 
of Income Maintenance cited as another 
administrative problem the fact that 
States may be forced to create a 
computer system within a system to 
handle elderly and disabled cases. A 
similar comment was made by the State 
of Minnesota Department of Welfare 
which stated that special treatment for 
the elderly and disabled would require 
developing and maintaining two 
different issuance systems and then 
using a third system after reductions 
were lifted. In addition, as the State of 
Connecticut pointed out, it would be 
necessary to track and record various 
household statistics to keep this group 
separate from other food stamp 
households. 

The Commonwealth of Virginia 
Department of Welfare observed that 
the inclusion of any special provisions 
in benefit reduction procedures would 
necessitate a less accurate means of 
ascertaining the correct reduction to 
meet a shortfall and would, therefore, 
require more complicated benefit 
reduction procedures, creating serious 
problems for recipients and 
administering agencies alike. 

In addition to opposition on 
administrative grounds, many 


1 A few commenters mistakenly thought that 
elderly and disabled households had already been 
identified when a medical deduction and an 
expanded shelter deduction were instituted earlier 
this year for households with elderly or disabled 
members. As a number of State agencies noted, 
however, a large number of elderly and disabled 
households do not receive these new deductions 
and have not been separately identified. These 
State agencies observed that locating and 
separately identifying these households would be 
costly and require a considerable period of time. 


commenters opposed special provisions 
for the elderly and disabled because 
these groups are already receiving 
special consideration of their shelter 
and medical expenses that no other low 
income households receive. A number of 
commenters observed that special 
provisions for the elderly and disabled 
would require other households to bear 
greater reductions. 

The Department has decided not to 
include a special provision for elderly 
and disabled in these allotment 
reduction regulations. The decision was 
based primarily on the administrative 
infeasibility of such a provision. As 
State agencies noted in their comments, 
before they could implement a special 
provision for the elderly and disabled, 
they would need to identify those 
households with elderly and disabled 
members. In most States, this task 
would involve a costly and very time 
consuming, manual case by case search 
through every case in their caseload. At 
the time this was occurring. State 
agencies would have to alter their 
issuance systems so that benefits could 
be issued to households with elderly 
and/or disabled members on one basis 
while benefits are issued to the 
remainder of the caseload on another 
basis. In a computerized system, such an 
alteration would involve reprogramming 
the computers which would, again, be 
# costly and time consuming. In a manual 
issuance system, cost and time are not 
major factors. However, since each 
households’ issuance record is updated 
manually in these systems, the issuance 
of benefits on two different bases is 
likely to result in a larger amount of 
issuance error. 

At the same time, the Department had 
determined (as explained below) to 
institute a $10 minimum benefit level. 
This minimum benefit level will be of 
primary benefit to the elderly and 
disabled, and will assist them in a way 
that is far more administratively 
practicable. 

Minimum Benefit Levels 

The 1979 Amendments to the Food 
Stamp Act contain a provision that gives 
the Secretary the authority to establish a 
benefit reduction procedure that 
provides for minimum benefit levels. 

The Notice of Intent solicited comments 
on whether such a provision should be 
made. 

A total of 20 commenters including 14 
State agencies favored establishing a 
minimum benefit level. Seven of these, 6 
State agencies and one local agency, 
cited as a primary reason for favoring 
minimum benefits the administrative 
problems which would be associated 
with first identifying cases to be closed. 
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then closing cases of households whose 
benefits were completely eliminated, 
and subsequently bringing these 
households back into the program. If a 
minimum benefit were adopted, they 
pointed out, these problems and 
resultant costs could be avoided. 

Three State agencies, including New 
Jersey, suggested that a minimum dollar 
amount of benefits, rather than a 
maximum percentage beyond which 
benefits could not be reduced, be 
adopted. There were several reasons 
expressed for favoring a minimum dollar 
amount including the fact that maximum 
percentage reductions would be difficult 
and costly to administer whereas a 
minimum amount would be compatible 
with computer systems. 

Six of the commenters favoring a 
minimum benefit suggested that a 
minimum benefit of ten dollars be 
adopted. The State of Connecticut 
observed that to do anything less would 
defeat the purpose and the intent of the 
program. One commenter pointed out 
that failure to adopt a minimum benefit 
level would adversely affect the elderly 
and disabled. 

Seven commenters specifically 
expressed opposition to a minimum 
benefit level. Of those, the majority 
were opposed because of the 
administrative costs and/or 
complexities that would be involved in 
implementing such a provision. 

However, the comments in most cases 
were not specific about the 
administrative problems which would 
be involved. 

The Department has decided to adopt 
a minimum benefit level for households. 
Although the Department has decided 
not to include special provisions for the 
elderly and disabled because it would 
be administratively impracticable to do 
so, the inclusion of a minimum benefit 
level will provide advantages for this 
portion of the caseload. This is so 
because many of the elderly and 
disabled are among those one- and two- 
person households currently receiving a 
minimum benefit of $10. These 
households are also the households 
whose benefits would most likely be 
eliminated if no minimum benefit level 
was established. The administration of a 
minimum benefit will be far simpler 
than a provision which singles out the 
elderly and disabled for special 
treatment while achieving essentially 
the same result. 

In addition, a minimum benefit level 
will avoid the problems of having to 
identify cases to be closed, closing the 
cases, and later reopening these cases. 

The Department has decided to 
establish the minimum benefit at $10 per 
month. No household will receive less 


than $10 per month in benefits when a 
benefit reduction is in effect except as 
provided for below. This is the amount 
which Congress sel as the minimum 
benefit for one- and two-person 
households in the Food Stamp Act of 
1977, and the Department has decided to 
apply it universally in its benefit 
reduction procedures. 

Although the Department recognizes 
that establishing minimum benefits on a 
per person basis would provide more 
protection to large households, it has 
decided not to adopt that method 
because it would be administratively 
impracticable to do so. The Department 
chose the $10 minimum for all 
households because of the problems 
which States would have in 
implementing variable minimum 
benefits, particularly since States may 
have to implement benefit reductions 
within a short period of time. This 
minimum benefit will be suspended if it 
is determined that only a cancellation or 
suspension of benefits, not a reduction, 
can prevent spending from exceeding 
the limits set by Congress. Additionally, 
if a reduction of more than 90 percent of 
a particular month’s projected issuance 
is needed to avoid exceeding 
appropriations, funds will not be 
sufficient to maintain the $10 minimum 
benefit level and the minimum benefit 
provision will be disregarded under this 
condition as well. 

Nature of Suspension, Cancellation or 
Reduction Action 

The Department has included 
"suspension” action as one of the 
actions that could be taken to avoid 
violating the Food Stamp Act. 

Essentially, a suspension of benefits is 
similar to a cancellation. However, it is 
viewed as being more temporary than a 
cancellation. Suspension would most 
probably be ordered for a particular 
month if the Department determined 
that some action was necessary that 
month and also determined that 
Congress was likely to act during the 
month to increase funding for the 
Program. Thus, if benefits were 
suspended and Congress acted, the net 
effect to participants would be delayed 
issuance. 

The Department believes that the 
suspension of benefits is an action that 
affords several advantages. Primarily, it 
allows the Department and States 
agencies to react quickly to an increase 
in Program funding and thereby it will 
minimize the time participants could be 
without benefits. An added 
consideration is the view that it is 
administratively easier for State 
agencies to delay the issuance of 
benefits to participants than it is to 


cancel the issuance and provide 
retroactive benefits. 

If the Department determines that a 
suspension, cancellation or reduction in 
food stamp allotments is necessary, a 
decision must be made as to how this is 
to be accomplished. The choices 
available are to suspend or cancel 
allotments for one or more months, 
reduce allotments for one or more 
months or use a combination of reduced, 
suspended and cancelled allotments. 

The manner in which the Secretary 
decides to make up the shortfall will 
depend on the extent of the shortfall and 
the number of months available to make 
up the shortfall. 

If a decision is made to reduce 
allotments, reductions will be 
accomplished by reducing Thrifty Food 
Plan amounts for each household size by 
a percentage specified by the 
Department. Any household whose 
reduced allotment is less than $10 shall 
receive a minimum benefit of $10 per 
month except as noted above. 

Reporting required of State agencies. 
The Department does not anticipate 
requiring State agencies to submit 
additional data on participation broken 
down by household size to FNS in order 
to determine the need for or amount of 
benefit reduction or the time period for 
which a reduction or cancellation will 
be imposed. States will, however, be 
required to maintain records on the 
amount of benefits each household 
receives during a month in which a 
reduction is in effect and a record of the 
amount of benefits each household 
would have received had full monthly 
allotments been distributed. In the event 
of a cancellation or suspension, States 
shall maintain records of the amount of 
benefits each household would have 
received had full monthly allotments 
been distributed. 

Enactment of Allotment Reductions 

Since State agencies are responsible 
for issuing food stamps to eligible 
households, they will be responsible for 
implementing reductions, suspensions 
and/or cancellations of allotments. This 
rulemaking establishes the procedures 
that States are to follow in carrying out 
such directives. 

The Department will issue new 
Thrifty Food Plan levels reflecting the 
percentage reductions determined by 
the Department. States with computer 
systems will be required to ensure that 
the systems will allow for a minimum 
benefit of $10 for all households. 

Changes in computer systems must be 
accomplished in time to reduce 
allotments this fiscal year if required. In 
project areas with manual issuance 
systems, preparation for a reduction in 
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allotments in these areas includes the 
printing and distribution of new 
issuance tables. The Department will 
prepare and distribute revised issuance 
tables for State agencies’ use. It is the 
responsibility of the State agencies, 
however, to ensure that sufficient copies 
are obtained and distributed in time to 
effect reductions in allotments. 

A reduction in allotments in an area 
with an HIR card system can be 
accomplished in one of two ways. State 
agency personnel can either adjust all of 
the Household Issuance Records prior to 
the affected month’s issuance or they 
can adjust the records as each 
household appears at the issuance office 
to pick up its monthly allotment. The 
choice of which method to use is up to 
the State agency. 

In States with fiscal months, the 
benefit reduction shall be applied to all 
normal allotments for the month in 
which reductions are ordered, even if 
the allotment is not received until the 
following month. At the same time, 
allotments issued in the reduced month, 
but which actually represent the 
household’s benefits for the previous 
month, shall not be reduced if no benefit 
reduction had been ordered for the 
previous month. Likewise, any 
retroactive or restored benefits for a 
period other than the reduced month 
should not be affected by the ordered 
reduction. 

Along with putting a reduction, 
suspension or cancellation into effect, 
State agencies must notify households of 
the action. The rules provide that the 
reduction or cancellation of allotments 
is to be considered a mass change and 
that the normal requirements for 
notifying households of mass changes 
are to be applied, with the one exception 
discussed below. The mass change 
requirements direct States to notify 
households through the news media, 
through posters in certification and 
issuance offices or through general 
explanatory notices mailed to 
partcipating households. The mass 
change requirements also give States the 
option of notifying households of 
changes by mailing individual notices of 
adverse action to households affected 
by the change. However, in view of the 
requirements of the law, the nature of 
the type of action involved and the time 
element involved, this rulemaking 
prohibits States from using notices of 
adverse action. Households are not, 
under any circumstances, entitled to 
continued benefits at their former level 
during the period of reduction, 
suspension, and/or cancellation of 
benefits. Therefore, a notice of adverse 
action (as opposed to an alternative 


type of notice) could serve no purpose 
other than to delay reductions, 
suspensions, or cancellations, thereby 
risking violation of the Food Stamp Act. 

It is possible, however, that 
restoration of benefits could occur. A 
reduction or cancellation of allotments 
could result in a surplus of appropriated 
funds if the Department’s projection of 
the amount of benefits that will be 
issued in a particular month is 
inaccurate and benefits are reduced 
somewhat more than turns out to have 
been necessary. In such circumstances, 
the Department will restore benefits to 
households affected by an allotment 
reduction or cancellation unless the 
surplus of funds is so small that a 
restoration is impracticable. However, 
because it is possible to have a surplus 
too small to be practicably restored, the 
Department is not making restoration of 
benefits an entitlement. This rulemaking 
contains a provision clarifying this 
issue. 

A number of State agencies stressed 
the need for adequate lead-time to 
prepare for a benefit reduction should it 
become necessary. One of the 
considerations which the Department 
made in selecting the method for 
reducing benefits was that the more 
complicated the method selected the 
more lead-time States would require to 
implement the reductions. Because a 
more complicated reduction procedure 
would require detailed data to be 
supplied to FNS by States and the 
analysis of that data would be complex, 
it is possible that the Department would 
be in a position of having to order a 
reduction too soon and possibly cut 
benefits too much. The method for 
reducing benefits under Alternative 3, 
reducing Thrifty Food Plan amounts by 
the same percentage for each household, 
will require the least amount of lead- 
time prior to implementation and will 
allow the Department to make the most 
accurate determination regarding the 
amount by which benefits must be 
reduced and the appropriate time period 
for which benefits must be reduced, 
suspended and/or cancelled. While it is 
important to allow States as much lead- 
time as possible, the Department must 
be careful not to order a benefit 
reduction too soon. Unforeseen 
circumstances such as a disaster or a 
sudden rise in unemployment could 
occur which would increase program 
spending and, thus, alter the amount by 
which benefits must be reduced or the 
time period for which benefits must be 
reduced, suspended or cancelled. 
Therefore, it is important that the 
Department have the most complete 
information possible in order to 


determine the correct amount of benefit 
reduction needed and the proper length 
of time for which benefits must be 
reduced. In the event of a reduction, 
suspension or cancellation in benefits, 
the Department will make every effort to 
provide a minimum of one month lead- 
time for reductions in benefits and one- 
half month lead-time for suspensions or 
cancellations. 

Effects of Reductions, Suspensions and 
Cancellations on Ongoing Program 
Operations 

The reduction, suspension or 
cancellation of allotments is not 
intended to affect any aspect of Program 
operations other than the amount of 
benefits distributed to households. As 
noted in this rulemaking, applications 
are to be accepted and processed the 
same way during a month in which 
allotments are reduced, suspended or 
cancelled as they are in a normal month. 
Eligibility determinations are to be made 
according to the criteria in Part 273 and 
certification periods are to be assigned 
on a normal basis. Recertifications are 
also to be processed and not delayed. 

As noted above, households affected 
by reductions, suspensions and 
cancellations would not have an 
entitlement to a continuation of benefits 
if they object to the reduction, 
suspension or cancellation action. 
Households may request fair hearings 
and State agencies are required to honor 
and process the requests. However, fair 
hearings will not result in a reversal of 
the reduction, suspension or 
cancellation of a household’s allotment. 
They will, however, result in a 
correction of any incorrectly calculated 
allotment and to restored benefits if the 
reduction was too large because it was 
incorrectly computed. 

Penalties 

This rulemaking explains the 
penalties that may be invoked if State 
agencies fail to comply with a directive 
issued by FNS to reduce, suspend or 
cancel allotments. The penalties were 
developed with the realization that, in 
order to assure that the mandate of 
Congress is met, swift action would be 
necessary to induce noncomplying State 
agencies to take immediate corrective 
action. Failing that, the penalties include 
a provision for the recovery of funds 
from State agencies that do not comply. 

The first two penalty provisions 
describe what may occur if the 
Department discovers that a State 
agency does not intend to comply with 
an order to reduce, suspend or cancel 
allotments. FNS may issue a warning to 
such a State agency that will advise the 
State agency that if the ordered 
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reduction, suspension or cancellation of 
allotments does not occur, FNS will 
cancel 100 percent of the Federal share 
of the State agency’s administrative 
costs for the affected month(s). The 
warning period will be short and action 
to cancel the funding will come quickly 
following confirmation of the State’s 
noncompliance. At the same time that 
this activity is taking place, FNS may, 
through the Attorney General, seek a 
court injunction against the State in 
question in an effort to compel the State 
to comply with the ordered allotment 
reduction, suspension or cancellation. 

The last penalty provision involves 
the recovery of funds that are lost due to 
a State’s failure to comply with an order 
to reduce, suspend or cancel allotments. 
As the rulemaking indicates, State 
agencies will be held liable for 100 
percent of any overissuances that occur 
due to a State’s failure to implement a 
reduction, suspension or cancellation 
order. It is obvious that if such an order 
is issued and a State ignores it, the 
effect of the order will be compromised, 
and the Food Stamp Act could be in 
danger or violated as a result. Since the 
reason for the order would be to stay 
within the limits set by the amount of 
funds appropriated by Congress and 
since the State agency’s action could 
serve to force spending above these 
limits, the Department has determined 
that the noncomplying State agency 
should be liable for making up the 
overissuances it caused. 

If a State agency fails to comply with 
an order to reduce, suspend or cancel 
benefits, the Department will bill the 
State agency for any resultant 
overissuances. The billing will prescribe 
a period of time in which the 
Department expects to receive payment 
of the bills. If payment is not made 
within that time period, steps will be 
taken to recover the billed amount 
through offsets to the Federal share of 
the State's administrative costs. 

The penalty provisions in the 
rulemaking are strict. However, since 
orders to cancel, suspend or reduce 
allotments will only be issued if they are 
absolutely necessary to comply with the 
law, full compliance by all States is 
imperative. 

Amendments 

In order to ensure that there are no 
misunderstandings, subparagraphs 
(e)(2)(H) and (e)(2)(iii) of Section 273.10 
are being amended with the issuance of 
this rulemaking. These subparagraphs 
explain how Thrifty Food Plan amounts 
are to be reduced and how benefit levels 
are to be calculated. They also specify 
that all households are guaranteed a 
minimum benefit of $10 per month 


during a benefit reduction unless the 
reduction is aimed at saving more than 
90 percent of the benefits projected to be 
issued during the affected month. 

There are other amendments included 
in this rulemaking as well. These are 
technical in nature. They apply to 
various subparagraphs of the issuance 
rules in Part 274 and are necessary to 
allow suspensions of benefits. 

Implementation 

Along with the rules establishing a 
procedure for reducing, suspending, or 
cancelling allotments are requirements 
for the implementation of the procedure. 
The Department believes that there is a 
possibility that a reduction, suspension 
or cancellation of allotments may be 
necessary this fiscal year. Therefore, 
expeditious implementation of these 
procedures is needed and States must 
be prepared, within 45 days of 
publication of these rules, May 19,1980. 
to begin the actions necessary to 
implement a cancellation, suspension or 
benefit reduction. In addition, all State 
agencies are required to establish 
whatever internal procedures they need 
to be able to reduce allotments promptly 
if this proves necessary. 

The timing of an order by the 
Department to reduce, suspend or cancel 
food stamp benefits in any fiscal year 
depends upon a great many factors. The 
legislative history of P.L. 96-58 makes 
clear that the Secretary is not expected 
to order a benefit reduction, suspension 
or cancellation simply because initial 
appropriations for the program fall short 
of projected needs. Among the factors 
that are to be considered before any 
action is taken are the likelihood of 
passage and the timing of any 
supplemental appropriations, economic 
forecasts and seasonal fluctuations in 
program participation. (Senate Rpt. No. 
96-236, 96th Cong., 1st Sess., pp. 19-20.) 
At such time as there is a clear 
indication from Congress that the 
program will not be fully funded, prompt 
action must be taken to reduce, suspend 
or cancel food stamp benefits. 

In the current fiscal year, Congress 
has expressed its intention to provide 
full funding for the Food Stamp Program 
at each juncture in the legislative 
process. However, the current level of 
FY 1980 food stamp appropriations will 
support full benefits only through May 
1980. If Congress does not provide 
additional food stamp funding by May 
15, States will be ordered to suspend the 
issuance of benefits for June, unless and 
until supplemental appropriations are 
provided. Benefits reductions, 
suspensions or cancellations for the 
months of July. August and September 
1980 are also possible. The Department 


will carefully study available 
appropriations, any impending 
supplemental appropriations, as well as 
the likelihood of Congressional action to 
provide additional funds and the likely 
timing of any such Congressional 
actions, economic projections, and other 
relevant factors in reaching decisions on 
the necessity of benefit reductions. 

Accordingly, Parts 271, 272, 273 and 
274 are amended and read as follows: 

PART 271—GENERAL INFORMATION 
AND DEFINITIONS 

Section 271.7 is revised to read as 
follows: 

§ 271.7 Allotment reduction procedures. 

(a) General purpose. This section sets 
forth the procedures to be followed if 
the monthly food stamp allotments 
determined in accordance with the 
provisions of § 273.10 must be reduced, 
suspended, or canceled to comply with 
Section 18 of the Food Stamp Act of 
1977, as amended. The best available 
data pertaining to the number of people 
participating in the program and the 
amounts of benefits being issued shall 
be used in deciding whether such action 
is necessary. 

(b) Nature of reduction action. Action 
to comply with Section 18 of the Food 
Stamp Act of 1977, as amended, may be 
a suspension or cancellation of 
allotments for one or more months, a 
reduction in allotment levels for one or 
more months or a combination of these 
three actions. If a reduction in 
allotments is deemed necessary, 
allotments shall be reduced by reducing 
Thrifty Food Plan amounts for each 
household size by the same percentage. 
This results in all households of a given 
size having their benefits reduced by the 
same dollar amount. The dollar 
reduction would be smallest for one- 
person households and greatest for the 
largest households. Since the dollar 
amount would be the same for all 
households of the same size the rate of 
reduction would be lowest for zero net 
income households and greatest for the 
highest net income households. All 
households affected by a reduction 
action shall be guaranteed a minimum 
benefit of $10 unless the action is a 
cancellation of benefits, a suspension of 
benefits, or a reduction of benefits of 90 
percent or more of the total amount of 
benefits projected to be issued in the 
affected month. 

(c) Reduction method. If a reduction in 
allotments is deemed necessary, the 
Thrifty Food Plan amounts shall be 
reduced by a percentage specified by 
FNS. For example, if it is determined 
that a 25 percent reduction in the Thrifty 
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Food Plan amount is to be made for all 
four-person households, the reduction 
would be calculated as follows: The 
Thrifty Food Plan amount for a four- 
person household ($209) would be 
reduced by 25% to $157. Then 30 percent 
of the net food stamp income would be 
deducted from the reduced Thrifty Food 
Plan Amount. For example, 30 percent of 
a net food stamp income of $200, $60, 
would be deducted from the reduced 
Thrifty Food Plan Amount ($157), 
resulting in a reduced allotment of $97. 

(d) Implementation of allotment 
reductions. (1) Reductions (i) If a 
decision is made to reduce monthly food 
stamp allotments, FNS shall notify State 
agencies of the date the reduction is to 
take effect and by what percentage 
Thrifty Food Plan amounts for each 
household size are to be reduced, (ii) 
Upon receiving notification that a 
reduction is to be made in an upcoming 
month’s allotments, State agencies shall 
act immediately to implement the 
reduction. Such action would differ from 
State to State depending on the nature 
of the issuance systems in use. Where 
there are computerized issuance 
systems, the program used for 
calculating allotments shall be altered to 
reflect the appropriate percentage 
reduction in the Thrifty Food Plan for 
each household size and the computer 
program shall be adjusted to allow for a 
minimum benefit of $10. FNS will 
provide State agencies with revised 
issuance tables reflecting the percentage 
reductions to be made in Thrifty Food 
Plan Amounts and reduced Thrifty Food 
Plan levels. In States where manual 
issuance is used, State agencies shall 
reproduce the issuance tables provided 
by FNS and distribute them to issuance 
personnel. State agencies shall ensure 
that the revised issuance tables are 
distributed to issuance agents and 
personnel in time to allow benefit 
reductions during the month ordered by 
FNS. In an HIR card system State 
agencies have the option of enacting the 
reduction in benefits either by changing 
all HIR cards before issuance activity 
for the affected month begins or by 
adjusting allotments at the point of 
issuance as each household appears at 
the issuance office. 

(2) Suspensions and cancellations. If a 
decision is made to suspend or cancel 
the distribution of food stamp benefits in 
a given month, FNS shall notify State 
agencies of the date the suspension or 
cancellation is to take effect. In the 
event of a suspension or cancellation of 
benefits, the provision for a $10 
minimum benefit level shall be 
disregarded and all households shall 
have their benefits suspended or 


canceled. Upon receiving notification 
that an upcoming month’s issuance is to 
be suspended or canceled, State 
agencies shall take immediate action to 
effect the suspension or cancellation. 

This action would involve making 
necessary computer adjustments, and 
notifying issuance agents and personnel. 

(3) Affected allotments. Whenever a 
reduction, suspension or cancellation of 
allotments is ordered for a particular 
month, reduced benefits shall be 
calculated for all households for the 
designated month. However, any 
household whose reduced benefits 
would be less than $10 shall receive a 
minimum benefit of $10 except as 
provided in § 273.10(e)(2). Allotments or 
portions of allotments representing 
restored or retroactive benefits for a 
prior unaffected month would not be 
reduced, suspended or canceled, even 
though they are issued during an 
affected month. 

(4) Notification of eligible households. 
Reductions, suspensions and 
cancellations of allotments shall be 
considered to be Federal adjustments to 
allotments. As such, State agencies shall 
notify households of reductions, 
suspensions and cancellations of 
allotments in accord with the notice 
provisions of § 273.12(e)(1), except that 
State agencies shall not provide notices 
of adverse action to households affected 
by reductions, suspensions or 
cancellations of allotments. 

(5) Restoration of benefits. 

Households whose allotments are 
reduced or canceled as a result of the 
enactment of these procedures are not 
entitled to the restoration of the lost 
benefits at a future date. However, if 
there is any surplus of funds as a result 
of the reduction or cancellation, and the 
Secretary determines that such a 
restoration is practicable, FNS will 
direct State agencies to provide affected 
households with restored benefits. 

(6) Records of reductions and 
cancellations. States agencies must be 
able to produce a record of the amount 
of benefits each household receives 
during a month in which a reduction is 
in effect along with a record of the 
amount of benefits each household 
would have received had full monthly 
allotments been distributed. Similarly, in 
the event that allotments are canceled, 
State agencies must be able to produce a 
record of the amount of benefits each 
household would have received had full 
monthly allotments been distributed. 
These records will be used if FNS 
directs the provision of restored 
benefits. 

(e) Effects of reductions, suspensions 
and cancellations on the certification of 
eligible households. (1) Determinations 


of the eligibility of applicant households 
shall not be affected by a reduction, 
suspension or cancellation of 
allotments. State agencies shall accept 
and process applications during a 
month(s) in which a reduction, 
suspension or cancellation is in effect in 
accordance with the requirements of 
Part 273. Determinations of eligibility 
shall also be made according to the 
provisions of Part 273. If an applicant is 
found to be eligible for benefits and a 
reduction is in effect, the amount of 
benefits shall be calculated by reducing 
the Thrifty Food Plan amount by the 
appropriate percentage for the 
applicant’s household size and then 
deducting 30 percent of the household’s 
net food stamp income from the reduced 
Thrifty Food Plan amount. If an 
applicant is found to be eligible for 
benefits while a suspension or 
cancellation is in effect, no benefits 
shall be issued to the applicant. 

(2) The reduction, suspension or 
cancellation of allotments in a given 
month shall have no effect on the 
certification periods assigned to 
households. Those participating 
households whose certification periods 
expire during a month in which 
allotments have been reduced, 
suspended or cancelled shall be 
recertified according to the provisions of 
§ 273.14. Households found eligible to 
participate during a month in which 
allotments have been reduced, 
suspended or cancelled shall have 
certification periods assigned in 
accordance with the provisions of 

§ 273.10. 

(3) Any household that has its 
allotment reduced, suspended or 
cancelled as a result of the 
implementation of the requirements of 
this subpart may request a fair hearing if 
it disagrees with the action. However, 
since the reduction, suspension or 
cancellation would be necessary to 
avoid an expenditure of funds beyond 
those appropriated by Congress, the 
household does not have a right to a 
continuation of benefits. A household 
may receive retroactive benefits in an 
appropriate amount if it is determined 
that its benefits were reduced by more 
than the amount by which the State 
agency was directed to reduce benefits. 

(f) Penalties. Notwithstanding any 
other provision of this subchapter. FNS 
may take one or more of the following 
actions against a State agency that fails 
to comply with a directive to reduce, 
suspend or cancel allotments in a 
particular month. 

(1) If FNS ascertains that a State 
agency does not plan to comply with a 
directive to reduce, suspend or cancel 
allotments for a particular month, a 
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warning will be issued advising the 
State agency that if it does not comply, 
FNS may cancel 100 percent of the 
Federal share of the State’s 
administrative costs for the affected 
month(s). If. after receiving such a 
warning, a State agency does not 
comply with a directive to reduce, 
suspend or cancel allotments, FNS may 
cancel 100 percent of the Federal share 
of the State agency’s administrative 
costs for the affected month(s). 

(2) If FNS ascertains after warning a 
State agency as provided in (1) above, 
that the State agency does not plan to 
comply with a directive to reduce, 
suspend or cancel allotments, a court 
injunction may be sought to compel 
compliance. 

(3) If a State agency fails to reduce, 
suspend or cancel allotments as 
directed, FNS will bill the State agency 
for all overissuances that result. If a 
State agency fails to remit the billed 
amount to FNS within a prescribed 
period of time the funds will be 
recovered through offsets against the 
Federal share of the State agency’s 
administrative costs, or any other means 
available under law. 

PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

Paragraph 272.1(g)(3) is revised to 
read as follows: 

§ 272.1 General terms and conditions. 
***** 

(g) Implementation. * * * 

(3) Amendment 146. The procedures 
contained in Amendment No. 146 shall 
be implemented by State agencies in 
time to be able to issue reduced food 
stamp allotments or to suspend or 
cancel allotments within 45 days after 
the date of publication of this 
amendment in the Federal Register. 
***** 

PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 

In § 273.10, subparagraph (e)(2)(ii) is 
amended and the words "Except as 
provided in subparagraph (iii) below,” 
are added at the beginning. In addition, 
subparagraph (e)(2)(iii) is revised to 
read as follows: 

§ 273.10 Determining household eligibility 
and benefit levels. 

***** 

(e) Calculating net income and benefit 
levels. 

***** 

(2) Eligibility and benefits. 
***** 

(iii) During a month when a reduction, 
suspension or cancellation of allotments 


has been ordered pursuant to the 
provisions of § 271.7, eligible households 
shall have their benefits calculated as 
follows: 

(A) If a benefit reduction is ordered, 
State agencies shall reduce the Thrifty 
Food Plan amounts for each household 
size by the percentage ordered in the 
Department’s notice on benefit 
reductions. State agencies shall multiply 
the Thrifty Food Plan amounts by the 
percentage specified in the FNS Notice; 
round the result to the nearest dollar 
amount; i.e., round it down if it ends in 1 
through 49 cents and round it up if it 
ends in 50 through 99 cents; and, 
subtract the result from the normal 
Thrifty Food Plan amount. In calculating 
benefit levels for eligible households. 
State agencies would follow the 
procedures detailed in subparagraph (ii) 
above and substitute the reduced Thrifty 
Food Plan amounts for the normal 
Thrifty Food Plan amounts. 

(B) Except as provided in (C) below, if 
the amount of benefits obtained by the 
calculation in paragraph (A) is less than 
$10, the household shall be provided a 
minimum benefit of $10. 

(C) In the event that the national 
reduction in benefits is in excess of 90 
percent of the benefits projected to be 
issued for the affected month, the 
provision for a minimum benefit may be 
disregarded and all households may 
have their benefits lowered by reducing 
Thrifty Food Plan amounts by the 
percentage specified by the Department. 
The benefit reduction notice issued by 
the Department to enact a benefit 
reduction will specify whether minimum 
benefits are to be provided to 
households. 

(D) If the action in effect is a 
suspension or cancellation, eligible 
households shall have their allotment 
levels calculated according to the 
procedures in subparagraph (ii) above. 
However, the allotments shall not be 
issued for the month the suspension or 
cancellation is in effect. The provision 
for a $10 minimum benefit shall be 
disregarded and all households shall 
have their benefits suspended or 
cancelled for the designated month. 

(E) In the event of a suspension or 
cancellation or a reduction exceeding 90 
percent of the affected month’s 
projected issuance, all households, 
including one and two-person 
households, shall have their benefits 
suspended, cancelled or reduced by the 
percentage specified by FNS. 


PART 274—ISSUANCE AND USE OF 
FOOD COUPONS 

In § 274.2, paragraphs (e)(2) and (f)(6) 
are amended by adding the words 
“Except when benefits are suspended, 
as provided for in § 271.7,” at the 
beginning of each subparagraph. 

In addition, in § 274.3. paragraph (f)(6) 
is amended by adding the following 
sentence to the end of the subparagraph: 
“These rules do not apply during a 
benefit suspension, ordered under the 
provisions of § 271.7.” 

Authority: 91 Stat. 958 (7 U.S.C. 2011-2027). 
(Catalog of Federal Domestic Assistance 
Program No. 10551 Food Stamps) 

Dated: March 21,1980. 

Carol Tucker Foreman, 

Assistant Secretary. 

1FR Doc. 80-9382 Filed 4-1-80; 8:45 am] 

BILLING CODE 3410-30-M 


Agricultural Marketing Service 

7 CFR Part 910 

[Lemon Regulation 246] 

Lemons Grown in California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

SUMMARY: This regulation establishes 
the quantity of fresh Califomia-Arizona 
lemons that may be shipped to market 
during the period April 6-12,1980. Such 
action is needed to provide for orderly 
marketing of fresh lemons for this period 
due to the marketing situation 
confronting the lemon industry. 
EFFECTIVE DATE: April 6, 1980. 

FOR FURTHER INFORMATION CONTACT: 
Malvin E. McGaha, 202-447-5975. 
SUPPLEMENTARY information: Findings. 
This regulation is issued under the 
marketing agreement, as amended, and 
Order No. 910, as amended (7 CFR Part 
910), regulating the handling of lemons 
grown in California and Arizona. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). The action is based upon the 
recommendations and information 
submitted by the Lemon Administrative 
Committee, and upon other information. 
It is hereby found that his action will 
tend to effectuate the declared policy of 
the act. 

This action is consistent with the 
marketing policy for 1979-80 which was 
designated significant under the 
procedures of Executive Order 12044. 

The marketing policy was recommended 
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by the committee following discussion 
at a public meeting on July 31,1979. A 
final impact analysis on the marketing 
policy is available from Malvin E. 
McGaha, Chief, Fruit Branch, F&V, 

AMS, USDA. Washington, D.C. 20250. 
telephone 202-^47-5975. 

The committee met again publicly on 
April 1,1980, at Los Angeles, California, 
to consider the current and prospective 
conditions of supply and demand and 
recommended a quantity of lemons 
deemed advisable to be handled during 
the specified week. The committee 
reports the demand for lemons shows a 
slight improvement. 

It is further found that there is 
insufficient time between the date when 
information became available upon 
which this regulation is based and when 
the action must be taken to warrant a 60 
day comment period as recommended in 
EO 12044, and that it is impracticable 
and contrary to the public interest to 
give preliminary notice, engage in public 
rulemaking, and postpone the effective 
date until 30 days after publication in 
the Federal Register (5 U.S.C. 553). It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

§ 910.546 Lemon Regulation 246. 

Order, (a) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period April 
6.1980 through April 12,1980, is 
established at 240,000 cartons. 

(b) As used in this section, ,, handled ,, 
and “carton(s)” mean the same as 
defined in the marketing order. 

(Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C. 
601-674) 

Dated: April 2. 1980. 

D. S. Kuryloski, 

Director. Fruit and Vegetable Division. 
Agricultural Marketing Service. 

(FR Doc. 80-10459 Filed 4-3-60; 11:59 am| 

BILLING CODE 3410-02-M 


Rural Electrification Administration 
7 CFR Part 1701 

Filled Buried Wire Specification; File 
With Existing Specification 

agency: Rural Electrification 

Administration. 

action: Emergency final rule. 

summary: REA hereby amends 
Appendix A—REA Bulletins to include a 


File With to REA Bulletin 345-70 to 
announce the elimination of the April 1, 
1980, attenuation requirements of REA 
Specification PE-54. This action will 
enable all manufacturers of filled buried 
wires presently on the REA List of 
Materials to maintain their current 
listing. 

EFFECTIVE DATE: March 26,1980. 

FOR FURTHER INFORMATION CONTACT: 

Harry M. Hutson, telephone (202) 447- 
3827. A Final Impact Analysis has been 
prepared and is available from the 
Director, Telecommunications 
Engineering and Standards Division, 

Rural Electrification Administration, 
Room 1355-S, U.S. Department of 
Agriculture, Washington, D.C. 20250. 
SUPPLEMENTARY INFORMATION: 

Addendum No. 3, PE-54, issued July 24, 
1979, added attenuation requirements to 
the specification because of associated 
problems with the placement of 
subscriber carrier on filled buried wire. 
Addendum No. 3 specified a set of 
attenuation requirements with 
reasonable tolerances which could be 
met by all wire and cable manufacturers 
without significant design changes in 
their products. 

REA is now developing a specification 
for filled buried service wire (BFW) to 
replace the existing PE-54. As system 
design considerations will restrict the 
length of BFW to be used in any circuit, 
electrical properties will be reduced 
significantly from those in the present 
PE-54. While the more stringent April 1 
requirements could be retained for the 
nine months until the new specification 
is issued, this action would have the 
following undesirable results: 

1. Manufacturers would refuse to 
redesign their product for the short 
production run, resulting in a shortage of 
wire, and delays or a halt of 
construction. 

2. Manufacturers will pass on the 
costs of the short term redesign to REA 
borrowers, resulting in major cost 
increases for wire. 

Although this is being issued as a final 
rule, interested persons may submit 
written comments, suggestions, data, or 
arguments to the contact address given 
above. Material thus submitted will be 
evaluated and acted upon in the same 
manner as if the document were a 
proposal: Until such time as further 
changes are made, the File With to REA 
Bulletin 345-70 shall remain in effect, 
thus permitting the public business to 
proceed more expeditiously. 

This Final Rule has been reviewed 
under the USDA Criteria established to 
implement Executive Order 12044, 
“Improving Government Regulations.” A 
determination has been made that this 


action should not be classified 
“significant” under those criteria. A 
Final Impact Statement has been 
prepared and is available from the 
Director, Telecommunications 
Engineering and Standards Division, 
Rural Electrification Administration, 
Room 1355-S, U.S. Department of 
Agriculture, Washington, D.C. 20250. 

Dated: March 26.1980. 

John H. Amesen, 

Assistant Administrator—Telephone. 

[FR Doc. 80-10166 Filed 4-3-60: 6:45 am) 

BILLING CODE 3410-15-U 


FEDERAL RESERVE SYSTEM 

12 CFR Part 229 

(Docket No. R-0283] 

Credit Restraint; Reports Under 
Special Credit Restraint Program 

agency: Board of Governors of the 
Federal Reserve System. 
action: Final rule. 

summary: Pursuant to the Credit 
Control Act (12 U.S.C. §§ 1901-1909) as 
implemented by Executive Order 12201, 
as part of its Special Credit Restraint 
Program issued on March 14,1980, the 
Board has adopted provisions requiring 
monthly reports by large U.S. 
commercial banks. U.S. branches and 
agencies of foreign banks, finance 
companies, U.S. bank holding 
companies and certain selected 
corporations. In addition, small banks 
will be required to file similar reports on 
a quarterly basis. The purpose of this 
action is to enable the Board to monitor 
developments in the credit markets and 
compliance with the Program. 
effective date: March 28,1980. 

FOR FURTHER INFORMATION CONTACT: 

Gilbert T. Schwartz, Assistant General 
Counsel (202/452-3625), Bronwen 
Mason, Senior Attorney (202/452-3564) 
Legal Division, or Eleanor J. Stockwell, 
Senior Deputy Associate Director (202/ 
452-3651), Division of Research and 
Statistics, Board of Governors of the 
Federal Reserve System. Washington, 
D.C. 20551. 

SUPPLEMENTARY INFORMATION: On 

March 14,1980, the Board announced a 
Special Credit Restraint Program 
designed to encourage lenders and 
borrowers, in their individual credit 
decisions, to take specific account of the 
overall aims and quantitative objectives 
of the Federal Reserve in restraining 
growth in money and credit generally. 
The Program calls on domestic 
commercial banks and U.S. offices of 
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foreign banks to maintain the growth of 
loans, particularly to U.S. residents, 
within specified guidelines. Finance 
companies, bank holding company 
affiliates and other lenders are asked to 
follow the general guidelines. 

While compliance with the Program 
guidelines currently is on a voluntary 
basis, the Board indicated that it would 
monitor developments in the credit 
markets and compliance with the 
Program by instituting a reporting 
program, as authorized by section 1-104 
of Executive Order 12201. Under this 
reporting program the affected lenders 
will be required to provide data 
periodically concerning types and 
amounts of outstanding loans and 
selected corporations will be required to 
provide data on certain types of 
borrowing. These reports must be 
furnished on forms prescribed by the 
Board, which may be obtained from the 
Federal Reserve Banks. 

These actions are being taken in order 
to assist the Board to curb inflationary 
pressures. The Board believes that it is 
in the national interest to achieve this 
objective as quickly as possible, and 
that publication of this rule for comment 
or any delay in its effective date would 
prevent effective surveillance of 
domestic borrowing subject to the 
Special Credit Restraint Program, and 
that delay would frustrate the purpose 
of this regulation. The Board therefore 
finds for good cause that further notice, 
public procedure, and deferral of 
effective date provisions of 5 U.S.C. 

§ 553(b) with regard to these actions are 
impracticable and contrary to the public 
interest. 

Pursuant to its authority under the 
Credit Control Act (12 U.S.C. §§ 1901- 
1909) as implemented by Executive 
Order 12201 the Board hereby adopts 
Subpart D of its Credit Restraint 
Regulation (12 CFR § 229) effective 
March 28, 1980, as follows: 

Subpart D—Reports under Special Credit 
Restraint Program 

Sec. 

229.31 Authority, Purpose and Scope. 

229.32 Definitions. 

229.33 Monthly Reports. 

229.34 Quarterly Reports By Small 
Commercial Banks. 

229.35 Penalties. 

Subpart D—Reports under Special 
Credit Restraint Program 

§ 229.31 Authority, purpose and scope. 

(a) Authority. This Subpart is issued 
by the Board of Governors of the 
Federal Reserve System pursuant to the 
Credit Control Act (12 U.S.C. §§ 1901- 
1909) as implemented by Executive 


Order 12201. dated March 14,1980. 

(b) Purpose and scope. This subpart 
implements the reporting provisions of 
the Board’s Special Credit Restraint 
Program, announced on March 14,1980, 
to enable the Board to monitor 
compliance with the Program, as well as 
developments in the credit markets. 

§229.32 Definitions. 

For the purposes of this Subpart, the 
terms “Board,” and “loan” shall have 
the meanings given them in the Credit 
Control Act. In addition the following 
definitions apply: 

(a) “Commercial bank” means any 
commercial bank chartered under the 
laws of the United States, including its 
overseas offices, branches, agencies and 
subsidiaries. 

(b) “Family of offices of a foreign 
bank” means all branches and agencies 
located in the United States of a bank 
not chartered in the United States and 
its majority-owned bank subsidiaries 
not chartered in the United States. 

(c) “Financial corporation” means any 
company chartered in the U.S. or having 
its principal place of business in the 
U.S., whose primary business is making 
loans or which is registered as a broker- 
dealer under the Securities and 
Exchange Act of 1934. A financial 
corporation does not include a 
commercial bank or bank holding 
company. 

(d) “Nonfinancial corporation” means 
any company chartered in the U.S. or 
having its principal place of business in 
the U.S. that is not a financial 
corporation, commercial bank or bank 
holding company. 

(e) “United States” means the United 
States, any of the 50 States of the United 
States and the District of Columbia. 

(f) “U.S.” means the United States, 
and its territories and possessions. 

(g) “U.S. finance company” means a 
company chartered in the U.S. or having 
its principal place of business in the 
U.S., whose primary business is making 
loans for personal or business purposes. 
For the purposes of this definition, a 
finance company that is owned by a 
nonfinance company parent (including a 
bank holding company) is regarded as a 
separate entity together with its finance 
company subsidiaries. A finance 
company does not include commercial 
banks, credit unions, savings and loan 
associations, cooperative banks, mutual 
savings banks or mortgage companies. 

229.33 Monthly reports. 

(a) Large Commercial banks. Each 
U.S. commercial bank having U.S. 
consolidated assets of $1 billion or more 


shall file monthly with the Board a 
report on its activities on forms 
prescribed by the Board in accordance 
with the instructions thereto. 

(b) U.S. agencies and branches of 
foreign banks. Each family of U.S. 
offices of a foreign bank having 
worldwide banking assets of more than 
$1 billion monthly shall file with the 
Board a report on its activities on forms 
prescribed by the Board in accordance 
with the instructions thereto. 

(c) U.S. bank holding companies. Each 
U.S. bank holding company with U.S. 
consolidated financial assets of $1 
billion or more shall file monthly with 
the Board a report on its activities on 
forms prescribed by the Board in 
accordance with the instructions 
thereto. 

(d) U.S. finance companies. Each U.S. 
finance company with total business 
receivables outstanding (that is, ail 
loans excluding those made for 
personal, family or household uses) of $1 
billion or more shall file monthly with 
the Board a report of its activities on 
forms prescribed by the Board in 
accordance with the instructions 
thereto. 

(e) Selected corporations. Each 
financial corporation that has 
commercial paper outstanding of $1 
billion or more and each nonfinancial 
corporation having commercial paper 
outstanding of $30 million or more or 
having annual worldwide revenues of $2 
billion or more shall file with the Board 
a monthly report on its activities on 
forms prescribed by the Board in 
accordance with the instructions 
thereto. 

229.34 Quarterly reports by small 
commercial banks. 

Each U.S. commercial bank with U.S. 
consolidated assets of $300 million or 
more but less than $1 billion shall file 
quarterly with the Board a report on its 
activities on forms prescribed by the 
Board in accordance with the 
instructions thereto. 

229.35 Penalties. 

For each willful violation of this 
Subpart, the Board may assess against 
any creditor, or officer, director or 
employee thereof who willfully 
participates in the violation, a maximum 
civil penalty of $1,000. In addition, a 
maximum criminal penalty of $1,000 or 
imprisonment of one year may be 
imposed for willful violation of this 
Subpart. 
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Board of Governors of the Federal Reserve 
System, effective March 28.1980. 

Griffith L. Garwood, 

Deputy Secretary of the Board. 

|FR Doc 80-10212 Filed 4-3-80: 8:45 ami 

BILLING CODE 6210-01-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 304 

Forms, Instructions, and Reports; 
Revision of Regulations 

agency: Federal Deposit Insurance 
Corporation (FDIC). 

action: Fi nal rule. _ 

summary: As part of its regulatory 
reform program for improving the 
quality of its regulations, FDIC has 
revised Part 304. This part lists certain 
significant FDIC forms and reports by 
their respective numbers and titles and 
provides limited information regarding 
them. The revision updates the part so 
that it contains the correct numbers and 
information for the various forms and 
reports currently being used. 

Unnecessary information and forms and 
reports which are no longer used have 
been deleted. 

EFFECTIVE DATE: April 4, 1980. 

FOR FURTHER INFORMATION CONTACT: 

Jerry L. Langley, Senior Attorney, 

Federal Deposit Insurance Corporation, 
55017th Street, NW„ Washington, D.C. 
20429, (202) 389-4237. 

SUPPLEMENTARY INFORMATION: Most of 
the changes were made to update the 
numbers and titles for the forms and 
reports currently listed in Part 304. 
However, seven of the forms and reports 
listed in the part before the revision 
have been deleted. These items and the 
reasons for their deletion are listed 
below: 

1. Form 82-M: Application of 
proposed mutual savings bank for 
Federal deposit insurance. The 
requirements are combined with the 
commercial bank deposit insurance 
application requirements on Form 6200/ 
05. 

2. Form 100: Application for consent to 
retirement of common or preferred 
stock , capital notes, or debentures. No 
longer used. 

3. Form 545 (Savings): Certified 
statement (for mutual savings banks). 
The requirements are combined with the 
commercial bank certified statement 
requirements on Form 6420/07. 

4. Form 645 (Savings): First certified 
statement (for mutual savings banks). 
The requirements are combined with the 
commercial bank first certified 


statement requirements on Form 6420/ 

10 . 

5. Form 845 (Savings): Final certified 
statement (for mutual savings banks). 

The requirements were combined with 
the commercial bank final statement 
requirements on Form 6420/11. 

6. Form 845A: Final certified 
statement—for use of an insured bank 
(other than mutual savings banks) 
whose deposit liabilities are assumed 
by another insured operating bank. The 
requirements are reflected on Form 
6420/11. 

7. Form 845A (Savings): Final certified 
statement—for use by insured mutual 
savings banks whose deposit liabilities 
are assumed by another insured 
operating bank. The requirements are 
reflected on Form 6420/11. 

Further the following five forms were 
added. 

1. Form 8020/46: Summary of accounts 
and deposits for mutual savings banks. 

2. Form FFIEC 001: Annual Report of 
Trust Assets. 

3. Form FFIEC 002: Report of Assets 
and Liabilities of U.S. Branches and 
Agencies of Foreign Bonks. 

4. Form FFIEC 003: Report on 
Ownership of the Reporting Bank and 
On Indebtedness of Its Executive 
Officers and Principal Shareholders to 
the Reporting Bank and to its 
Correspondent Banks. 

5. Form FFIEC 004: Report on 
Indebtedness of Executive Officers and 
Principal Shareholders and their 
Related Interests to Correspondent 
Banks . 

Since the revision merely updates or 
shortens the information in the part with 
respect to forms and reports utilized by 
FDIC, it will have no adverse effect on 
insured banks. Therefore, no cost/ 
benefit analysis was conducted and no 
flexible regulatory approach 
considerations were appropriate. The 
contents of the forms and reports are 
being reviewed separately and will be 
modified as necessary to simplify the 
requirements and minimize the 
regulatory burden. 

Also, because of the nature of the 
revision, FDIC has determined that 
notice of, public participation in, and a 
delayed effective date for the revision 
are unnecessary. 

Accordingly, under Section 9 of the 
Federal Deposit Insurance Act (12 U.S.C. 
1819) the FDIC Board of Directors does 
hereby revise Part 304 of Title 12 of the 
Code of Federal Regulation as set forth 
below: 

PART 304—FORMS, INSTRUCTIONS, 
AND REPORTS 

Sec. 

304.1 Certified statements. 


304.2 Reports of condition, etc. 

304.3 Forms and instructions. 

304.4 Report of loans to executive officers 

and principal shareholders. 

Authority: 12 U.S.C. 1819. 

§ 304.1 Certified statements. 

The certified statements required to 
be filed by insured banks under the 
provisions of Section 7 of the Federal 
Deposit Insurance Act, as amended (12 
U.S.C. 1817), shall be filed with the 
Fiscal Agent of the Corporation upon the 
forms, and in the manner, prescribed by 
the Board of Directors. The assessments 
required to be certified must be paid to 
the Corporation at the time the 
statements are required to be filed. The 
certified statement will be furnished to 
all insured banks by, or may be 
obtained upon request from, the Fiscal 
Agent. 

§ 304.2 Reports of condition, etc. 

Whenever required, insured State 
nonmember banks (except District 
banks) shall file reports of condition, 
reports of income, reports of trust assets 
and summaries of accounts and deposits 
with the Division of Management 
Systems and Financial Statistics upon 
the forms, and in the manner, prescribed 
by the Board of Directors from time to 
time. The form for the reports and the 
instructions for completing the reports 
will be furnished to all such banks by, or 
may be obtained upon request from, the 
Division of Management Systems and 
Financial Statistics. Each insured 
national bank and each insured District 
bank at the time of making reports of 
condition to the Comptroller of the 
Currency and each insured State 
member bank at the time of making 
reports of condition to the Federal 
Reserve bank, required under the 
Federal Deposit Insurance Act, shall 
furnish an executed and attested copy 
thereof to the Corporation. 

§ 304.3 Forms and instructions. 

The following forms and instructions 
have been prepared by the Corporation 
for the use of banks. Applications may 
be obtained by any person properly and 
directly concerned upon request at the 
FDIC regional office for the region in 
which the bank is or will be located. 

(a) Form 6200/05: Application of 
proposed bank for Federal deposit 
insurance. The proposed incorporators 
are required to make statements and 
representations and to submit 
information regarding the several 
factors enumerated in Section 6 of the 
Federal Deposit Insurance Act (12 U.S.C. 
1816). The application on Form 6200/05 
must be accompanied by a certified 
copy of the proposed articles of 
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incorporation or association. In 
addition, applications filed on Form 
6200/05 by proposed banks other than 
nonmember banks formed in connection 
with "phantom” bank mergers 1 must be 
accompanied by the requisite number of 
properly executed Form 6200/06. A 
proposed bank’s application on Form 
6200/05 must be accompanied by a 
properly executed Form 6210/06 for each 
branch, other than a remote service 
facility branch, which it intends to 
establish, and by a properly executed 
Form 6210/09 if it intends to establish 
one or more remote service facility 
branches. 

(b) Form 6200/19: Certificate of 
adoption of resolution. Form 6200/19 is a 
copy of the resolution of the board of 
directors (or trustees) of the bank 
approving the action of the prospective 
incorporators in preparing and 
presenting its application for Federal 
deposit insurance on Form 6200/19, 
certified to be a true and correct copy by 
the president or vice president and 
cashier or secretary. After incorporation 
has been duly effected and the bank is 
chartered to do business by the proper 
State authority, four properly executed 
Forms 6200/19 must be transmited to the 
FDIC Regional Director for the region in 
which the proposed bank will be 
located. If not previously submitted, 

Form 6200/19 must be accompanied by a 
copy of the bank’s articles of 
incorporation or association and a copy 
of the bank’s license or authorization to 
engage in the business of receiving 
deposits. 

(c) Form 6200/07: Application for 
Federal deposit insurance by an existing 
noninsured State bank (other than 
mutual savings). The applicant bank is 
required to submit statements, 
representations, and information with 
respect to the several factors 
enumerated in Section 6 of the Federal 
Deposit Insurance Act (12 U.S.C. 1816) 
and a copy of the resolution of its board 
of directors authorizing the bank's 
president or vice president and cashier 
or secretary to make the application. 
Applications filed on Form 6200/07 must 
be accompanied by the requisite number 
of properly executed Form 6200/06 and 

a certified copy of the articles of 
incorporation or association, including 
any amendments thereto. 


' As used in paragraphs (a) and (e) of this section, 
the term “ ‘phantom’ bank merger" applies to any 
merger or other transaction involving an existing 
operating bank and a newly chartered bank or 
corporation which is for the purpose of corporate 
reorganization and which would have no effect on 
competition or otherwise have significance under 
the relevant statutory standards as set forth in 12 
U.S.C. 1828(c). 


(d) Form 6200/08: Application for 
Federal deposit insurance by an existing 
noninsured mutual savings bank. Form 
6200/08, which is substantially the same 
as Form 6200/07, should be used by 
mutual savings banks and should be 
prepared and submitted in the same 
manner as Form 6200/07. 

(e) Form 6200/06: Financial statement. 
Form 6200/06 must be executed in 
triplicate and certified to be true and 
correct by each individual director (or 
trustee) and officer of the bank or 
proposed bank (who is solely 
responsible for its contents) for the 
benefit of the Board of Directors of the 
Corporation in determining, with respect 
to the applicant bank, the general 
character of its management in 
accordance with Section 6 of the Federal 
Deposit Insurance Act (12 U.S.C. 1816). 
The requisite number of properly 
executed and signed Form 6200/06 must 
accompany each applicaiton on Form 
6200/05, Form 6200/07 or Form 6200/08; 
except that with respect to applications 
on Form 6200/05, Form 6200/06 is not 
required from proposed nonmember 
banks formed in connection with 
"phantom’’ bank mergers. 

(f) Form 6210/06, Form 6210/05, Form 
6210/02. and 6210/10: Application of 
insured State nonmember bank (except 
District bank and mutual savings bank) 
to move its main office or establish or 
move a branch (other than remote 
service facility branch). (1) Form 6210/ 

06 is an application to establish a 
domestic branch other than a remote 
service facility branch. The applicant 
bank is required to submit statements, 
representations, and information with 
respect to the several factors 
enumerated in Section 6 of the Federal 
Deposit Insurance Act (12 U.S.C. 1816) 
and a copy of the resolution of its board 
of directors authorizing the bank’s 
president or vice president and cashier 
or secretary to make the application. 

The application must be accompanied 
by a certified copy of the bank’s articles 
of incorporation or association, 
including any amendments thereto 
unless previously submitted to the 
Corporation and not subsequently 
amended. 

(2) Form 6210/05 is an application to 
move a main office or branch other than 
a remote service facility branch. It is 
similar to Form 6210/06 and should be 
prepared and submitted in the same 
manner as Form 6210/06. 

(3) Form 6210/02 is an application to 
establish a branch other than a remote 
service facility branch pursuant to 
designation as depository and financial 
agent of the United States Government. 

It is similar to Form 6210/06 and should 


be prepared and submitted in the same 
manner as Form 6210/06. 

(4) Form 6210/10 is an application to 
establish a foreign branch under § 347.3. 

(g) Forms 6210/04, 6210/03, 6210/07: 
Application by insured nonmember 
mutual savings banks to establish a 
branch other than a remote service 
facility branch, or move its main office 
or branch other than a remote service 
facility branch. (1) Form 6210/04 is 
substantially the same as Form 6210/06 
and should be prepared and submitted 
in the same manner as Form 6210/06. 

(2) Form 6210/03 is substantially the 
same as Form 6210/05 and should be 
prepared and submitted in the same 
manner as Form 6210/05. 

(3) Form 6210/07 is to be used by 
insured nonmember New York State 
mutual savings banks in lieu of Forms 
6210/03 and 6210/04. 

(h) Form 6210/09: Remote service 
facility branch. Form 6210/09 is an 
application by an insured State 
nonmember bank to establish a remote 
service facility branch or branches or a 
notice of intention to establish a remote 
service facility by a foreign bank which 
has an insured State branch. Form 6210/ 
09 is to be filed with the FDIC Regional 
Director for the region in which the 
bank’s main office or the insured State 
branch of a foreign bank is located. 

(i) Form 6220/01: Application for 
merger, consolidation, asset acquisition, 
or assumption. Banks applying for prior 
written consent to a merger, 
consolidation or purchase and 
assumption transaction under Section 
18(c) of the Federal Deposit Insurance 
Act, as amended (12 U.S.C. 1828(c)), and 
for consent to establish branches 
incident thereto under Section 18(d) of 
the Act are required to submit 
statements, representations, and 
information regarding the several 
factors enumerated in Section 18(c). The 
appropriate number of copies of the 
application and the required documents, 
schedules, and exhibits specified in the 
application are to be executed and 
forwarded to the FDIC Regional Director 
for the region in which the applicant 
bank is located. The application form 
contains detailed instructions, but 
further assistance may be obtained from 
the appropriate regional office. 

(j) Form 6200/09: Application. Form 
6200/09 should be used by all banks 
applying for the consent of the 
Corporation with respect to any 
application requiring such consent and 
for which no specific form is prescribed 
by this section or otherwise. The 
application must be accompanied by a 
copy of the bank’s articles of 
incorporation or association including 
any amendments thereto unless 
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previously submitted to the Corporation 
and not subsequently amended. 

(k) Forms 6602/A, 6231/01: Statement 
of Principles of Trust Department 
Management: Supplementary 
Information. (Application for Trust 
Powers). Forms 6602/A and 6231/01 are 
to be executed in conjunction with an 
application to exercise trust powers. The 
application is filed on the general 
application form (Form 6200/09) in 
quadruplicate and is evaluated on the 
basis of the six banking factors 
enumerated in Section 6 of the FDI Act, 
the minimum trust department 
standards stated on Form 6602/A, and 
the information provided on Form 6231/ 
01. Form 6602/A is to be used for initial 
applications for consent to exercise trust 
powers. The bank’s board of directors 
must adopt a resolution agreeing to 
observe the trust department standards 
listed on Form 6602/A and send a 
certified copy of the resolution with the 
application. Form 6231/01 contains 
supplementary information that is to be 
submitted with each application for 
consent to exercise trust powers. It 
should be executed and submitted with 
a statement concerning the status of any 
required action by a State banking 
authority on the trust power proposal. 

(l) Form FFIEC 001: Annual Report of 
Trust Assets. This is an interagency 
report developed by the Federal 
Financial Institutions Examination 
Council. It replaces the former Trust 
Department Annual Report (FDIC Form 
8020/33). All insured State nonmember 
commercial and mutual savings banks 
operating trust departments are required 
to submit the report no later than March 
1 of each year. When circumstances 
require, additional information may be 
required about certain operations of the 
trust department. 

(m) Forms 6040/11, 8040/12, or 8040/ 
13: Reports of Condition (from banks 
other than mutual savings). Forms 8040/ 
11, 8040/12, or 8040/13 are reports in the 
form of standard statements of the 
assets and liabilities of the reporting 
bank together with additional detailed 
breakdown of selected items and 
information for assessment purposes. 
When special circumstances so require, 
additional detail regarding specific asset 
or liability items may be required. 
Reports of condition must be prepared 
and submitted in accordance with the 
instructions contained in the booklet 
entitled “Instructions for the Preparation 
of Report of Condition”, which is 
furnished by the Corporation to all 
insured State nonmember banks (except 
District banks) and which may be 
obtained on request from the Division of 


Management Systems and Financial 
Statistics. 

(n) Form 8040/18 (Savings): Report of 
Condition (from mutual savings banks). 
Form 8040/18 (Savings) should be used 
by mutual savings banks. It is 
substantially the same as the report 
form for commercial banks. 

(o) Forms 8040/01, 8040/01A, 8040/02, 
or 8040/02A: Reports of Income (from 
banks other than mutual savings). 

Forms 8040/01, 8040/01A, 8040/02, or 
8040/02A are reports in the form of a 
standard profit and loss statement and a 
reconciliation of changes in total equity 
capital accounts. When special 
circumstances so require, additional 
detail with respect to specific income or 
expense items, chargeoffs or recoveries, 
profits or losses on assets sold, or 
changes in total equity capital accounts 
may be required. Reports of income and 
dividends must be prepared in 
accordance with the instructions 
contained in the booklet entitled 
“Instructions for the Preparation of 
Report of Income” which is furnished by 
the Corporation to all insured State 
nonmember banks (except District 
banks) and which may be obtained on 
request from the Division of Mangement 
Systems and Financial Statistics. 

(p) Form 8040/51 (Savings): Report of 
Income (from mutual savings banks). 
Form 8040/51 (Savings) should be used 
by mutual savings banks. It is 
substantially the same as the report 
form for commercial banks. 

(q) Form 8020/05: Summary of 
Accounts and Deposits (Commercial 
Banks). Form 8020/05 is a report on the 
amount of deposits and the number of 
deposit accounts in various types of 
categories for the bank as a whole and 
for each authorized office. Reports on 
such form as of June 30 of each year 
must be submitted no later than the 
immediately succeeding August 1. Upon 
written request to the Director of the 
Division of Management Systems and 
Financial Statistics, the Director may 
extend the deadline of the requesting 
bank for submitting the forms to no later 
than the immediately succeeding 
September 30. 

(r) Form 8020/46: Summary of 
Accounts and Deposits for Mutual 
Savings Banks. The reporting 
requirements are substantially the same 
as those for Form 8020/05. 

(s) Form 6420/07: Certified statement. 
Form 6420/07 must be submitted on or 
before January 31 and July 31 of each 
year by every insured bank, except any 
newly insured banks which must submit 
their first certified statement on Form 
6420/10. Form 6420/07 shows the 
deposit liabilities, less authorized 
deductions, reported in two reports of 


condition in each semiannual 
assessment period. The form will show 
the computation of the assessment base 
and the amount of the assessment due 
the Corporation. Any questions 
regarding the forms should be directed 
to the Fiscal Agenct. 

(t) Form 6420/10: First certified 
statement. The first certified statement, 
Form 6420/10, must be submitted on or 
before July 31 or January 31 following 
the semiannual period in which the bank 
began operation as an insured bank. The 
form shows the deposit liabilities, less 
authorized deductions, as provided by 
law, on the last date within the period 
for which it was required to submit a 
report of condition or, if the bank 
became an insured bank after the last 
date in such period for which a report of 
condition was required, the bank shall 
make a report of condition as of the last 
day of the semiannual period, and shall 
file with the Corporation a certified 
statement showing, as its assessment 
base for the period, its assessment base 
for the date of the special report. The 
form will show the computation of the 
assessment base and the amount of the 
assessment due the Corporation. 

(u) Form 6420/11: Final certified 
statement—for use by an insured bank 
whose deposits are assumed by another 
insured bank. This statement shows the 
deposit liabilities, less authorized 
deductions, of the bank in the report or 
reports of condition prior to the 
assumption date. Form 6420/11 
accompanied by appropriate letter of 
explanation and instructions, will be 
mailed by the Fiscal Agent to each 
insured bank whose deposit liabilities 
are assumed by another insured bank. If 
the deposits of the liquidating bank are 
assumed by a newly insured bank, the 
liquidating bank is not required to file 
Form 6420/11 or to pay any assessments 
upon the deposits so assumed after the 
semiannual period in which the 
assumption takes effect. 

(v) Form 6400/01: Consolidated 
Statement. This form is for amending or 
correcting previously submitted certified 
statements. The form is prepared and 
mailed by the Fiscal Agent, signed by an 
official of the bank, and returned to the 
Fiscal Agent. 

(w) Form 6120/06: Notification of 
Performance of Bank Services. Form 
6120/06 may be used to satisfy the 
notice requirement for bank service 
arrangements that is contained in 
Section 5 of the Bank Service 
Corporation Act (12 U.S.C. 1865), as 
amended. In lieu of the form, a bank 
may satisfy the requirement by 
submitting a letter stating: the name of 
the servicer; the address at which the 
service is performed; the service being 
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performed; and the date the service 
commenced. Either the form or the letter 
containing the notice information must 
be submitted to the Regional Director of 
the region in which the bank’s main 
office is located within 30 days of the 
making of the bank service contract or 
the performance of the bank service, 
whichever occurs first. If a bank has 
existing bank service arrangements on 
March 26, 1979 which were not 
established pursuant to the assurance 
requirements of the revoked Part 334, it 
must submit the notice information with 
respect to such service arrangements. 

(x) Form 6300/02: Model deposit 
agreement. Form 6300/02 is a model 
agreement which governs the pledge of 
assets by a foreign bank having an 
insured branch as required under 

§ 346.19 of FDIC’s regulations. This form 
sets out the provisions which must be 
included in any agreement among the 
foreign bank, the depository and the 
FDIC. Copies of the model agreement 
may be obtained from the FDIC 
Regional Office for the region wherein 
the insured branch is located. 

(y) Form FFIEC 002: Report of Assets 
and Liabilities of U.S. Branches and 
Agencies of Foreign Banks. Form FFIEC 
002 is a report of standard statements of 
the assets and liabilities of U.S. 
branches and agencies of foreign banks 
together with additional detailed 
breakdown of selected items and, in the 
case of insured branches, information 
for assessment purposes. When special 
circumstances so require, additional 
detail with respect to specific asset or 
liability items may be required. The 
report must be prepared in accordance 
with the instructions contained in the 
instructions booklet for the report, 
copies of which are furnished to all U.S. 
branches and agencies of foreign banks 
by the Federal Reserve System and 
which may be obtained on request from 
the Corporation’s Division of 
Management Systems and Financial 
Statistics. 

(z) Form FFIEC 003: Report on 
Ownership of the Reporting Bank and 
on Indebtedness of its Executive 
Officers and Principal Shareholders to 
the Reporting Bank and to its 
Correspondent Banks. Form FFIEC 003 
is the form required by Section 304.4 for 
use by insured State nonmember banks 
in reporting to FDIC regional offices (1) 
a list of principal shareholders and (2) 
the aggregate indebtedness of executive 
officers, principal shareholders, and 
their related interests to the bank as 
provided in Part 349. Form FFIEC 003 is 
also used by banks to report on the 
aggregate indebtedness of the 
previously named persons and their 


related interests to correspondent banks 
as reported under Part 349. The reports 
are due by March 31 of each year and 
cover indebtedness to the bank and to 
correspondent banks during the 
preceding calendar year. 

(aa) Form FFIEC 004: Report on 
Indebtedness of Executive Officers and 
Principal Shareholders and their 
Related Interests to Correspondent 
Banks. Form FFIEC 004 is a 
recommended form that may be used by 
executive officers and principal 
shareholders of an insured State 
nonmember bank to report to the Board 
of Directors of their bank on their 
indebtedness (and that of their related 
interests) to correspondent banks, as 
required by Part 349 of the FDIC’s 
regulations. The reports are due January 
31 of each year and cover indebtedness 
to correspondent banks during the 
preceding calendar year. 

§ 304.4 Report of loans to executive 
officers and principal shareholders. 

(a) Filing and Content. On or before 
March 31 of each year, each insured 
State nonmember bank shall file with 
the FDIC the report required by Section 
7(k)(l) of the Federal Deposit Insurance 
Act (12 U.S.C. 1817(k)(l)). The report 
shall include the following information 
with respect to the preceding calendar 
year: 

(l) A list by name of each principal 
shareholder of the reporting bank as of 
December 31; 

(2) A list by name of each executive 
officer and principal shareholder of the 
reporting bank during the preceding 
calendar year who borrowed or whose 
related interest borrowed from the 
reporting bank during that period; 2 

(3) The aggregate amount of all 
extensions of credit made by the 
reporting bank to such executive 
officers, principal shareholders and their 
related interest during the preceding 
calendar year; 2 and 

(4) The information on indebtedness 
to correspondent banks required to be 
included under § 349.4(b) of Part 349 of 
this chapter. 

(b) Definitions. For the purpose of this 
section: 

(1) The terms “executive officer” and 
"extension of credit’’ have the meanings 
provided in § 215.2 and § 215.3 of 
Federal Reserve Regulation O, Subpart 
A (12 CFR 215.2 and 215.3); and 

(2) The terms “principal shareholder” 
and “related interest” have the 
meanings provided in § 215.10(a) of 
Federal Reserve Regulation O, Subpart 
A (12 CFR 215.10(a)), except that the 


s For 1979 only, the reporting period is from July 1 
to December 31, inclusive. 


term “principal shareholder” is 
synonymous with the term “stockholder 
of record” as that term is used in the 
reporting provisions of titles VIII and IX 
of FIRIRCA (12 U.S.C. 1972(2)(G), 12 
U.S.C. 1817(a)). All references to the 
term “member bank” in §§ 215.2, 215.3 
and 215.10(a) shall be deemed to refer to 
an insured State nonmember bank for 
the purposes of this section. 

By order of the Board of Directors March 
31.1980. 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson, 

Executive Secretary. 

|FR Doc 80-10248 Filed 4-3-80; 8:45 am) 

BILLING COOE 6714-01-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 

12 CFR Part 701 

Organization and Operations of 
Federal Credit Unions; Loan Interest 
Rates 

agency: National Credit Union 

Administration. 

action: Final rule. 

summary: This final rule is issued 
pursuant to recent Congressional action 
that allows Federal credit unions to 
charge loan interest rates up to “15% per 
year on the unpaid balance inclusive of 
all finance charges” The rule requires 
notice to the members of the Federal 
credit union, on the first occasion on 
which a Federal credit union determines 
to break with the longstanding tradition 
of charging loan interest rates no greater 
than 12% per year. The rule also 
addresses the change, in the Federal 
Credit Union Act, from a maximum loan 
interest rate that is determined inclusive 
of all “service charges" to a maximum 
rate inclusive of all “finance charges”. 
This change significantly lessens the 
burden on Federal credit unions in 
making computations on loans. 
EFFECTIVE DATE: March 31,1980. 
address: National Credit Union 
Administration, 1776 G Street, N.W., 
Washington, D.C. 20456. 

FOR FURTHER INFORMATION CONTACT: J. 
Leonard Skiles, Deputy General 
Counsel; Robert M. Fenner, Assistant 
General Counsel; or Edward J. 

Dobranski, Senior Attorney, Office of 
General Counsel, at the above address. 
Telephone: (202) 357-1030. 
SUPPLEMENTARY INFORMATION: 

Background 

On March 12.1980, the National 
Credit Union Administration Board 
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(Board) issued a proposed rule (45 FR 
15939) on loan interest rate 
amendments. The rule was issued in 
anticipation of Congressional action to 
amend Section 107(5)(A)(vi) of the 
Federal Credit Union Act (12 U.S.C. 
1757(5)(A)(vi)) so as to allow Federal 
credit unions to increase their maximum 
loan interest rate from 12% per year on 
the unpaid balance inclusive of all 
service charges to “15% per year on the 
unpaid balance inclusive of all finance 
charges”. 

The proposed rule was issued 19 days 
prior to the projected effective date of 
final Congressional action. This 
reflected an attempt by the Board to 
provide Federal credit unions and the 
public in general with an opportunity to 
comment on the procedures necessary, 
in light of Congressional intent, for 
Federal credit unions to increase their 
loan interest rates above the traditional 
12% ceiling, and at the same time 
minimize the implementation time after 
the effective date of the legislation. It 
was noted that the proposed regulation 
was subject to final Congressional 
action, and that the proposal might be 
withdrawn or modified as appropriate 
depending on the form of any final 
legislation. Comments were requested 
on the proposed regulation, to be 
submitted on or before March 31,1980. 

The specifics of the proposed 
regulation were, in part, a result of a 
Congressional directive (see, Cong. Rec., 
February 25,1980, p. H 1248) that the 
Board develop special procedures for 
Federal credit unions to follow in 
implementing the new authority. The 
proposed regulation would have 
required the following procedures for 
exceeding the traditional 12% Federal 
credit union loan ceiling: (1) approval by 
% of the members of the Federal credit 
union's board of directors; (2) 30 days 
advance notice, to the Federal credit 
union’s membership, of six specific 
items of information concerning the rate 
increase; (3) approval by the National 
Credit Union Administration through a 
system of “negative notice”; and (4) a 
presentation, at the Federal credit 
union's next annual meeting after the 
effective date of exceeding the 12% 
ceiling, of the reasons for the rate 
increase. 

Decision 

The legislation was signed by the 
President on March 31,1980. (A Public 
Law number is not available as of this 
writing). Accordingly, the Board is 
issuing this final rule to establish a 
notification procedure for Federal credit 
unions that choose to increase their 
interest rates above the traditional 12% 
ceiling. This rule is thus substantially 


streamlined from the earlier proposed 
version, as a result of both a 
reassessment of the Congressional 
intent concerning implementation 
procedures and the Board’s 
consideration of the approximately 40 
sets of written comments received. The 
final rule requires only that when a 
Federal credit union first determines to 
exceed the traditional 12% ceiling, the 
members of the Federal credit union 
must be provided with notice of such 
action. This notice is required only for 
the first occasion on which a Federal 
credit union exceeds the 12% loan rate. 

Federal credit unions that followed 
the procedures of the proposed final rule 
for exceeding the 12% ceiling will be 
considered by the Administration to 
have met the requirements of this rule. 

The final rule also contains technical 
amendments to the Administration's 
existing regulations, to reflect the 
statutory change from all “service 
charges” to “finance charges.” The 
significance of this change is discussed 
below. 

Discussion 

Loan Interest Rates 

For over 45 years Federal Credit 
unions have charged maximum loan 
interest rates no greater than 12% per 
year. Such rates are simply too 
restrictive, however, for many Federal 
credit unions in today's economic 
environment. Congress has responded to 
this fact by establishing the new loan 
interest ceiling of 15% per year. 

(Congress has also authorized the 
NCUA Board to allow higher rates under 
certain conditions, although that issue is 
not addressed by this regulation). During 
the course of Congressional 
consideration of the legislation, 
statements were entered in the 
Congressional Record expressing an 
intent that NCUA establish procedures 
to be followed by any Federal credit 
union that chooses to increase loan 
interest rates above the traditional 12% 
per year. Also, a version of the proposed 
legislation would have expressly 
required that NCUA issue regulations 
setting forth those procedures. While 
that specific requirement does not 
appear in the legislation that has been 
enacted, the expression of 
Congressional intent remains. 
Accordingly, NCUA has issued this 
regulation containing a minimum 
procedural requirement that is 
substantially streamlined from the 
proposed version. 

The essential procedure for charging 
loan rates above 12% is that some form 
of notice be given to the Federal credit 
union’s members of the increase above 


the traditional 12% ceiling and the new 
maximum loan interest rate allowed by 
law. The final rule makes it clear that 
this notice is mandatory only on the first 
occasion on which the board of 
directors decides to charge loan rates 
above 12%. The NCUA Board believes 
that only the first instance of breaking 
with the 12% tradition need trigger the 
notice requirement imposed by this rule. 

The Board has determined to not 
require the proposed % vote of all the 
members of the board of directors for 
purposes of increasing a loan interest 
rate above 12% per year. This provision 
was deleted in view of the fact that 
existing procedures to raise loan interest 
rates are considered sufficient. 

Also, the Board has determined not to 
require NCUA approval, by negative 
notice or otherwise, of the increase 
above 12%. The setting of loan rates, 
within the legal ceiling, is properly a 
management decision. Any failure to 
follow the minimal procedures of this 
rule can be detected through the 
examination process and addressed 
accordingly. The Administration has 
further decided to eliminate the 
proposed requirement that the board of 
directors make a presentation 
concerning the increase above 12% at 
the next annual meeting after the 
effective date of the increase. The 
potential benefits of such an after-the- 
fact explanation do not outweigh the 
burden of an inflexible regulatory 
requirement. 

Finally, although notice is required on 
the first occasion of exceeding 12% loan 
rates, the proposal that such notice be 
provided 30 days in advance of the 
effective date of any increase has been 
eliminated, and the specific items of 
information that the proposed regulation 
would have required in the notice have 
been substantially reduced. 

The only requirements of the notice 
are (1) that it inform the membership of 
the new maximum rate the Federal 
credit union is authorized to charge by 
law [suggested language is included in 
the regulation) and of the reasons for 
exceeding the traditional 12% ceiling, 
and (2) that the notice be posted 
“immediately” in the main office and ail 
branch offices. If the board of directors 
determines that the posted notice will 
not provide actual notice to a majority 
of the members, notice must also be 
provided at the earliest opportunity to 
all members receiving a statement of 
account. The NCUA Board believes this 
minimal notice meets the Congressional 
intent, is in the consumer’s interest, and 
is not burdensome operationally. 

As noted above, advance notice is not 
required by this regulation. Advance 
notice would be of no additional benefit 
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to applicants for “closed end” loans, 
inasmuch as they will know of the 
interest rate before entering the loan 
obligation. While advance notice is 
clearly important to members with 
existing open end accounts, such notice 
is already required under Federal 
Reserve Regulation Z and in some cases 
by state laws. In this regard, § 226.7(f) of 
Regulation Z (12 CFR 226.7(f)) requires 
that notice of any change in the terms of 
an existing open end account be 
provided at least 15 days in advance of 
the beginning date of the “billing cycle” 
during which the change will take effect. 
After informal consultation with the 
Federal Reserve Board Staff, the 
Administration believes that Federal 
credit unions that do not technically 
have a billing cycle, but that are on a 
system of quarterly or other “statements 
of account,” must meet this requirement 
by providing notice at least 15 days in 
advance of the statement period during 
which the change will take effect. 

While the existing advance notice 
requirements of Regulation Z and 
various state laws are under review by 
the Board of Governors of the Federal 
Reserve System in connection with its 
recently issued credit restraint program 
(See NCUA Chairman Connell’s letter of 
March 14,1980, to all Federal credit 
unions), no changes have been made at 
this time. Also in connection with its 
credit restraint program, the Board of 
Governors is considering prohibiting 
lenders from increasing the minimum 
payment requirements for borrowers 
who do not make additional charges on 
their accounts. The Administration will, 
of course, continue to monitor that 
situation as it relates to this rule, and 
advise Federal credit unions of any 
relevant changes. As stated in the 
Supplementary Information to the 
proposed version of this rule, Federal 
credit unions that intend to increase the 
interest rates on existing open end 
accounts, and particularly on existing 
balances, must first determine that they 
have the legal right to do so under 
applicable law. In any event, the 
Administration encourages Federal 
credit unions to provide their open end 
borrowers with the option of paying off 
existing balances at the rate in effect at 
the time the credit advances were 
incurred. Federal credit unions that have 
any questions concerning these issues 
should feel free to contact the NCUA 
Staff persons identified at the beginning 
of this publication. 

The changes to NCUA’s regulation 
concerning the procedures for exceeding 
the 12% per year loan rate are contained 
in a new Section 701.21-l(c) as set forth 
below. Existing §§ 701.21-l(c), (d) and 


(e) are accordingly redesignated as 
§ 701.21-l(d). (e). and (f), respectively, 
and references in the regulation to those 
sections are revised to reflect the 
redesignations. 

Finance Charges 

As previously indicated, the 
legislation, in addition to changing the 
maximum rate of interest from 12% to 
15%. also changes the term “service 
charges” to “finance charges”. The term 
“Finance charges” is not defined in the 
legislation. It is the Administration’s 
opinion, however, that the term “finance 
charge” in the Federal Credit Union Act 
should closely track the determination 
of the Finance charge as set forth in 
§ 106 of the Truth in Lending Act, 
whenever possible. 

Consequently, any charges excluded 
from the Finance charge computation 
under the Truth in Lending Act and 
Regulation Z are not finance charges for 
purposes of Section 107(5)(A)(vi) of the 
Federal Credit Union Act, as amended. 

Pursuant to Section 106 of the Truth in 
Lending Act, as amended, the finance 
charge is the sum of all charges paid 
directly or indirectly by the borrower, 
and imposed directly or indirectly by the 
creditor, as an incident to the extension 
of credit. Under Section 106, those 
charges include interest, carrying 
charges, loan fees, etc. Section 106 also 
states that the finance charge does not 
include those charges of a type payable 
in a comparable cash transaction (e.g. 
taxes), nor does it include certain 
enumerated charges when incurred in 
connection with loans secured by an 
interest in real property (i.e., fees for 
title examination or title insurance; fees 
for document preparation; escrows for 
payments of taxes and insurance; notary 
fees; appraisal fees; and credit report 
fees). 

In addition. Section 106 provides that 
certain other charges may be excluded 
from the Finance charge determination if 
certain requirements are met, as follows: 

(1) Charges or premiums for voluntary 
credit life, accident, or health insurance 
if certain disclosures are given; 

(2) Charges or premiums for required 
property insurance, if the borrower is 
free to purchase the insurance from an 
insurer of his or her own choice; 

(3) Fees prescribed by law which are 
paid to public officials for perfecting any 
security related to the loan, if itemized; 

(4) Insurance premiums paid in lieu of 
perfecting any security interest (up to a 
defined maximum), if itemized. 

This approach of following the TIL 
determination of finance charge has at 
least two beneficial effects for Federal 
credit unions. First, one finance charge 
computation is necessary for purposes 


of complying with the Truth in Lending 
Act and the Federal Credit Union Act. 
Second, a separate NCUA regulation is 
not necessary. The Administration does 
have, however, sufficient flexibility to 
deviate from the Truth in Lending 
approach with respect to specific 
charges, if that should be warranted in 
the future. 

It is important to note that the 
relationship between finance charges in 
the Federal Credit Union Act and the 
finance charge computation for purposes 
of the Truth in Lending Act exists only 
with respect to Section 106 of the TIL 
Act (and § 226.4 of Regulation Z, which 
implements Section 106). It does not 
mean that the corresponding APR 
disclosure under the TIL Act and 
Regulation Z, if 15% or less, necessarily 
ensures that the 15% usury ceiling of the 
Federal Credit Union Act is being 
complied with. For example, the 
tolerance allowed for APR disclosure 
does not create a corresponding 
tolerance for purposes of complying 
with the 15% limit. Likewise, the 
“inclusive of all finance charges” 
requirement of the Federal Credit Union 
Act, and the Truth in Lending test for 
determining what constitutes a finance 
chage for purposes of that requirement, 
are applicable to any FCU loan to be a 
member, irrespective of whether such 
loan is excluded from the scope of the 
Truth in Lending Act (e.g., loans, for 
agricultural purposes). In short, only 
those charges which are or can be 
excluded from the finance charge 
computation under the Truth in Lending 
Act and Regulation Z are deemed to not 
be finance charges for purposes of the 
Federal Credit Union Act. (Conversely, 
those charges included in the Truth in 
Lending finance charge computation are 
Finance charges for purposes of the 
Federal Credit Union Act). Other factors 
which may effect the rate of interest 
under the 15% usury limit, such as 
compensating balances, are not directly 
related to the Truth in Lending Act and 
Regulation Z, but rather are subject to 
the usury concepts inherent in the 
Federal Credit Union Act and NCUA 
interpretations thereon. 

Again, the finance charge computation 
in the two acts is identical. The rate of 
interest and the Truth in Lending APR 
disclosure may not always be. NCUA 
will consider issuing an Interpretative 
Ruling concerning this subject at a later 
date. 

Given the statutory change from 
“service charges” to “finance charges”, 
and the change from “1% per month” to 
“15% per annum”, the Administration is 
issuing this regulation to amend those 
provisions which reference the previous 
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statutory requirements. In its proposed 
rulemaking, the Administration 
proposed to delete § 701.21-6(c)(5), 
which requires a recomputation of the 
interest rate on a long term mortgage 
loan in the event of an early repayment. 
The Administration stated that the 
recomputation requirement would 
nonetheless still be required even 
though not addressed in a regulation. In 
this final rule, the Administration has 
not deleted § 701.21-6(c)(5) 

(redesignated as § 701.21-6(c)(4) in the 
final rule), but rather has only amended 
it to reflect the changes to “finance 
charges" and “15% per annum". The 
Administration has determined that any 
such requirement is best expressed 
directly through its regulations. Other 
changes in the regulations are 
substantially as proposed: §§ 701.21- 
6(a)(14) and 701.21-6(c)(4) are repealed; 

§ 701 .21-6(c)(6) is redesignated; and 
§ 701.21— 3(b)(3) is revised to reflect the 
change from “service charges" to 
"finance charges." 

Effective Date; Executive Order 12044 

The Administration has determined 
that good cause exists for establishing 
an effective date of less than 30 days 
from publication of this regulation. It is 
the Administration’s position that the 
serious constraints imposed on Federal 
credit union operations by the 12% loan 
interest rate ceiling, which necessitated 
the increase of that ceiling in the statute, 
should be removed immediately. For 
that same reason, compliance with all of 
the procedures set forth in E.0.12044 
has been determined to be contrary to 
the public interest. The person 
responsible for this determination is J. 
Leonard Skiles, Deputy General 
Counsel, Office of General Counsel. 

(Sec. 120. 73 Stat. 635 (12 U.S.C. 1766) and 
Sec. 209. 84 Stat. 1104 (12 U.S.C. 1789) 

By the National Credit Union 
Administration Board on March 31,1980. 
Beatrix D. Fields, 

Acting Secretary. 

§701.21-1 [Amended] 

1.12 CFR 701.21-l(c), 701.21-1 (d) and 

701.21- l(e) are redesignated as 12 CFR 

701.21- 1 (d), 701.21-1 (e) and 701.21.1(f), 
respectively; 

2. The words “subsection (c), below", 
in 701.21-1 (b) are revised to read 
"paragraph (d) of this section". 

3. The words “paragraph (d)“ in 
redesignated § 701.21-l(f) are revised to 
read “paragraph (e)"; 

4. Section 701.21-1 is amended by 
adding a new paragraph (c). to read as 
follows: 


§ 701.21-1 Lending Policies: Loans and 
lines of credit to members. 

# * ♦ • * 

(c) On the first occasion on which the 
board of directors of a Federal credit 
union determines to charge a loan 
interest rate in excess of 12% per year 
on the unpaid balance inclusive of all 
finance charges, the Federal credit union 
shall provide notification to its members 
which shall: 

(1) State the reasons for and the 
effective date of the increase; 

(2) Adequately inform the members of 
the credit union of the maximum loan 
interest rate authorized by law. The 
notification may state, “Your credit 
union is authorized by law to charge a 
maximum loan interest rate of 15% per 
year on the unpaid balance inclusive of 
all finance charges, or such amount in 
excess of 15% as may be authorized by 
the National Credit Union 
Administration Board"; and 

(3) Be effected by: 

(i) Immediately posting a conspicuous 
written notice in the main office and all 
branch offices of the Federal credit 
union; and 

(ii) Providing actual notice by mail or 
otherwise, at the earliest opportunity, to 
all members receiving the credit union’s 
most recent statement of account, if the 
board of directors determines that the 
posting of the notification is not 
sufficient to provide actual notice to a 
majority of the Federal credit union’s 
members. 

§701.21-3 [ Amended 1 

5.12 CFR 701.21—3(b)(3) is amended 
by deleting the term “1 per centum per 
month on the unpaid balance inclusive 
of all service charges" and inserting in 
lieu thereof the term “15% per year on 
the unpaid balance inclusive of all 
finance charges”; 

§701.21-6 [Amended] 

6.12 CFR 701.21-6(a)(14) and 12 CFR 

701.21- 6(c)(4) are repealed; 

7.12 CFR 701.21-6(c)(5) and 12 CFR 

701.21- 6(c)(6) are redesignated as 12 
CFR 701.21-6(c)(4) and 12 CFR 701.21- 
6(c)(5) respectively; 

8. Redesignated 12 CFR 701.21-6(c)(4) 
is amended by: deleting in the first 
sentence the term “service charges" and 
inserting in lieu thereof the term 
“finance charges"; deleting in the 
second sentence the term “1 per centum 
per month" and inserting in lieu thereof 
“15 per cent per year". 

(FR Doc. 80-10246 Filed 4-3-60; 8:45 amj 

BILLING CODE 7535-01-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 282 

[Docket No. RM80-46] 

Incremental Pricing; Rule Adopting 
Revised Alternative Fuel Price Ceilings 
for the Month of April 1980 

Issued March 28.1980. 
agency: Federal Energy Regulatory 
Commission. 

action: Interim rule. _ 

summary: The Federal Energy 
Regulatory Commission hereby issues 
an interim rule to establish revised 
alternative fuel price ceilings for the 
month of April 1980 under the 
incremental pricing program. The 
revised ceilings supersede those ceilings 
published by the Energy Information 
Administration of the Department of 
Energy on March 20.1980. 

DATES: Effective March 28,1980. 
Comments due April 30,1980. Date of 
public hearing to be announced later. 
ADDRESS: All comments to: Office of the 
Secretary, Federal Energy Regulatory 
Commission, 825 No. Capitol Street, 

N.E., Washington, D.C. 20426. Hearing 
location to be announced. (Reference 
Docket No. RM80-46.) 

FOR FURTHER INFORMATION CONTACT: 
Alice Fernandez, Office of Pipeline and 
Producer Regulation, 825 No. Capitol St., 
N.E., Washington. D.C. 20426. (202) 357- 
8965. 

Issued March 28,1980. 

1. Discussion 

The Commission’s incremental pricing 
regulations under the Natural Gas Policy 
Act of 1978 (NGPA) affect the price that 
industrial users subject to the 
regulations must pay for natural gas. 
Pursuant to section 204(e) of the NGPA, 
the Commission’s rules (at §§ 282.402 
through 282.405) place ceilings on price 
levels to incrementally priced users 
based on the cost of alternative fuel oils 
in each state or region. Under the 
Commission’s regulations, ceiling prices 
each month are currently established on 
the basis of the price of high sulfur No. 6 
fuel oil in the 48 contiguous states. 

These prices are published "on or before 
the twentieth day" of the preceding 
month. Because of the functions vested 
in the Energy Information 
Administration (EIA) of the Department 
of Energy, the responsibility for 
collecting and compiling this fuel price 
data, as well as the publication thereof, 
has been carried out by EIA. 
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On March 10,1980. alternative fuel 
ceilings for April were issued by EIA (45 
FR 18109, March 20,1980}. The 
Commission has reviewed the published 
alternative fuel prices which were to be 
effective for April 1980. We observe that 
in a number of instances the published 
prices represent a significant increase 
over the March prices. The Commission 
has received notice from pipelines, 
distributors, end users, and ELA itself 
that current actual prices are lower than 
the published ceilings in some states. 
The Commission is therefore concerned 
that significant industrial fuel switching 
may occur. 

The Commission has determined that 
the disparity in some states or regions 
between the alternative fuel prices 
published by EIA and the observed 
prices is aggravated by the application 
of a computational method employed by 
EIA that was designed to minimize 
month-to-month variations in published 
alternative fuel prices. 

The Commission has determined that, 
under present market conditions, the 
employment of the computational 
method used for computing April 
ceilings may prove inconsistent with the 
statutory directive to reduce consumer 
price impacts resulting from, or likely to 
result from, significant loss of industrial 
load. We have, therefore, asked EIA to 
recalculate the alternative fuel prices 
that will be in effect for April 1980 using 
a method which is more responsive to 
changes in current prices. The 
recalculated prices are, in many cases, 
significantly lower than the previously 
published April prices. Moreover, the 
Commission takes official notice that 
the market price for high sulfur residual 
fuel oil appears to be continuing its 
recent downward trend. For this reason, 
and in order to guard against 
inadvertent industrial load loss 
occurring during this market transitional 
period, the Commission has determined 
to publish and make effective 
alternative fuel prices for the month of 
April 1980 which shall be the lower of 
(1) the alternative fuel price on March 
20. 1980, or (2) the recalculated current 
prices supplied by EIA. 

II. Amendment Adopted 

The Commission's action in this 
matter is adopted as an amendment to 
its regulations. Specifically, the 
Commission hereby amends the 
regulation which provides that the 
alternative fuel price ceilings which 
shall be effective for any one month 
shall be those published on or before the 
twentieth day of the preceding month, 

§ 282.404(a), to add a provision 
providing that the alternative fuel price 


ceilings for the month of April 1980 shall 
be those set forth in the regulations 
rather than those published on or before 
March 20. The effect of this provision is 
to supersede the provision that the 
ceilings for the month of April 1980 
would be those published on or before 
March 20,1980. 

III. Effective Date 

This regulation is being issued 
effective immediately on an interim 
basis, because the Commission finds 
that the need to revise the ceilings 
published on March 20 constitutes good 
cause to waive the thirty day 
publication requirement contained by 
section 553(d) of the Administrative 
Procedure Act. 

IV. Comment Procedures 

A. Written Comments. Interested 
persons are invited to submit written 
comments, data, views, or arguments 
with respect to this interim rule. 
Comments should be submitted to the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. and 
should reference Docket No. RM80- . 
An original and 14 copies should be 
filed. All comments received prior to 
4:30 p.m. EDT, April 30,1980. will be 
considered by the Commission prior to 
promulgation of a final regulation. All 
written submissions will be placed in 
the public file which has been 
established in this docket and which is 
available for public inspection in the 
Commission’s Office of Congressional 
and Public Affairs, Division of Public 
Information, Room 1000, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, during regular business hours. 

B. Public Hearing. A public hearing on 
this interim rule will be held on a date 
and at a location to be announced at a 
later date. 

(Natural Gas Policy Act of 1978, Pub. L. No. 
95-621, 92 Stat. 3350.15 U.S.C. 3301. et seq.) 

In consideration of the foregoing, the 
Commission amends Part 282 of 
Subchapter I, Chapter 1, Title 18, Code 
of Federal Regulations, as set forth 
below, effective immediately. 

By the Commission. 

Lois D. Cashell, 

Acting Secretary. 

Section 282.404 is amended by 
revising the second sentence of 
paragraph (a) to read as follows: 

§ 282.404 Alternative fuel price ceilings. 

(a) General rule. * * * Such ceilings 
shall be effective for purposes of this 
part for the month following the month 
of publication, provided that, for the 
month of April 1980, the following 


ceilings shall be effective and shall 
supersede those ceilings published on 
March 20,1980: 


State Dollar per 


-million Btu's 


Alabama..... 2.68 

Arizona.^................. 2.69 

Arkansas......... 2.47 

California.. 2.68 

Colorado.... 2 26 

Connecticut..... 3,13 

Delaware_...._____ 3 60 

Flood®........ 2.71 

Georgia-.. 3 .O 8 

Idaho_______ 2.26 

iHmois.. 2.88 

Indiana..... 3.20 

Iowa. 2.73 

Kansas__ -. ___..... 2.73 

Kentucky. 2.88 

Louisiana. 2.61 

Maine. 3.67 

Maryland.—__ 3.40 

Massachusetts...-..„.... 2.81 

Michigan. 3.23 

Minnesota....... 3.15 

Mi ssis si p pi......... 2.20 

Missouri--—... 2.56 

Montana-- 2.26 

Nebraska..-.-... 2.73 

Nevada.——...—... 2.69 

New Hampshire.. 3 . 8 O 

New Jersey- 3.37 

New Mexico.....—._____ 2.47 

New York---....... 3.20 

North CaroAna...... 3.45 

North Dakota- 2.73 

Ohio- 3.20 

Oklahoma..- .. . . 2.58 

Oregon—- 3.23 

Pennsylvania_ 3.33 

Rhode Island_—______ 3.13 

South Carolina..-.. .. 3.30 

South Dakota.——...„ 2.73 

Tennessee__ 3.10 

Texas__.____ 2.86 

Utah........... 2.26 

Vermont.... 3.80 

Virginia. 3.10 

Washington.—... 2.79 

West Virginia. 3.10 

Wisconsin..—. 3.13 

Wyoming.. 2.26 

***** 


{FR Doc. 80-10168 Piled 4-3-80; 8:45 am] 

BILLING CODE 6450-85~M 


DELAWARE RIVER BASIN 
COMMISSION 

18 CFR Part 410 

Basin Regulations—Water Quality; 
Amendment 

AGENCY: Delaware River Basin 

Commission. 

action: Final rule. 


summary: The Commission adopted 
Basin Regulations—Water Quality on 
March 7,1968. These regulations include 
water quality standards for the 
Delaware River Basin. The standards 
have been amended from time to time 
and are incorporated as amended by 
reference in 18 CFR, Part 410. Article III 
of the water quality standards applies to 
surface waters and contains certain 
effluent quality requirements, including 
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limitations on the discharge of 
suspended solids. These limitations 
relating to suspended solids have been 
expressed in general terms and without 
quantitative detail. 

Article III of the Commission’s Basin 
Regulations—Water Quality also 
contains certain standards carried 
forward from the actions of the 
Interstate Commission on the Delaware 
(INCODEL), predecessor agency of the 
Delaware River Basin Commission. 

These standards relate to the BOD 
content of waste discharge to Zones 1 
and 2 of the mainstem Delaware River. 

On January 23,1980, the Commission 
held a public hearing in Philadelphia on 
proposed amendments to Article III of 
its Basin Regulations—Water Quality. 
Notice of the hearing appeared at 45 FR 
1934 (January 9,1980). The proposed 
amendments were (1) to establish more 
specific, quantitative requirements 
relating to suspended solids; and (2) to 
delete certain referenced BOD 
requirements carried forward from 
INCODEL. The latter action was sought 
on the grounds that current federal and 
state requirements generally result in 
equal or more stringent limitation on the 
discharge of BOD. The amendments as 
adopted by the Commission are 
substantially in conformance with the 
proposed amendments as advertised for 
public hearing. 

EFFECTIVE DATE: March 10,1980. 

FOR FURTHER INFORMATION CONTACT: 

Herbert A. Howlett, Chief Engineer, 
Delaware River Basin Commission. P.O. 
Box 7360, West Trenton, New Jersey 
08628, 609-883-9500. 

SUPPLEMENTARY INFORMATION: The text 
of Basin Regulations—Water Quality is 
relevant context for the amendments 
which are the subject of this notice. 1 
Copies of the Basin Regulations—Water 
Quality may be obtained from the 
Delaware River Basin Commission, P.O. 
Box 7360, West Trenton, New Jersey 
08628. The same text also appears in an 
index entitled, “Water Code—Delaware 
River Basin”, dated July 1978 which may 
be examined at state libraries in New 
Jersey, Delaware, New York and 
Pennsylvania. 

PART 410—BASIN REGULATIONS— 
WATER QUALITY 

§410.1 (Amended) 

The Commission’s Basin 
Regulations —Water Quality 
incorporated by reference in § 410.1 are 
amended as follows: 


1 Resolution No. 80-2 filed with the Office of the 
Federal Register as part of the original document. 


A. Amend Section 3.10.4D1. by the 
addition thereto of the following new 
subsection: 

a. Suspended Solids. 

1. For wastewater treatment facilities, not 
to exceed: 

(i) 30 mg/l as a 30-day average. 

(ii) 45 mg/l as a 7-day average. 

2. For industrial wastewater treatment 
facilities’ discharges with a concentration 
greater than l(i) orl(ii): 

(i) up to 100 mg/l as a 30-day average may 
be permitted: and 

(ii) at least 85 percent reduction as a 30-day 
average is achieved as may be modified by 
Section 3.10.6D3. 

(iii) The limit in 2[i) may be waived upon 
application, if it is determined that there is an 
established USEPA best conventional 
pollutant control technology (BCT) effluent 
limitation and that the treatment level meets 
the applicable BCT limitation. 

B. Delete Sections 3.20.2D3., 3.20.2D4.. 
3.20.3D3.. 3.20.3D4.. 3.20.4D3.. 3.20.4D4., 
3.20.5D3., 3.20.5D4.. 3.20.6D3., 3.20.6D4., 
3.20.8D3., and 3.30.2D3. 

W. Brinton Whitall, 

Secretary. 

(FR Doc. 80-10317 Filed 4-3-80; 8:45 am] 

BILLING CODE 6360-01-M 


TENNESSEE VALLEY AUTHORITY 
18CFR Part 1307 

Nondiscrimination With Respect to 
Handicap 

agency: Tennessee Valley Authority 
(TVA). 

action: Final rulemaking._ 

summary: This document adds a new 
Part 1307 to TVA’s regulations (as 
redesignated by 44 FR 30,682). The new 
part implements section 504 of the 
Rehabilitation Act of 1973, as amended, 
29 U.S.C. 794 (1976). Revisions have 
been made to reflect amendments to the 
Rehabilitation Act made by Pub. L. 95- 
602, to respond to comments received 
from the public and Federal and State 
agencies about TVA’s proposed 
rulemaking, and to reflect the 
redesignation of TVA’s regulations as 18 
CFR Chapter XIII (Parts 1300-1399) from 
their former designation as Chapter II of 
that title. This part sets forth 
enforcement procedures, and standards 
for determining which persons are 
handicapped and for determining what 
practices by recipients are 
discriminatory. 
effective date: April 4,1980. 
for further information contact: 
Justin M. Schwamm, Sr., Assistant 
General Counsel, Tennessee Valley 
Authority, 400 Commerce Avenue, 
E11B25, Knoxville, Tennessee 37902, 
(615) 632-2361. 


SUPPLEMENTARY INFORMATION: On May 

2,1978, TVA published in the Federal 
Register for public comment a notice of 
proposed rulemaking to implement 
section 504 of the Rehabilitation Act of 
1973, as amended, 29 U.S.C. 794 (FR Doc. 
78-11901, 43 FR 18693). The comment 
period was subsequently extended (FR 
Doc. 78-15073, 43 FR 23593). Comments 
were received on behalf of 12 
organizations, including State and 
Federal agencies. No comments were 
received from recipients of TVA 
financial assistance. Public Law No. 95- 
602, 92 Stat. 2955 (1978), amended the 
Rehabilitation Act in several ways 
affecting the proposal. Further, on May 
29,1979, the Office of the Federal 
Register redesignated TVA’s regulations 
(then codified to 18 CFR Chapter II 
(Parts 300-399)), as 18 CFR Chapter XIII 
(Parts 1300-1399) (44 FR 30602). The 
regulation implementing section 504 was 
originally proposed by TVA as Part 307 
of 18 CFR. In addition to changes as a 
result of comments and legislative 
action, the final rule has been 
designated for adoption as 18 CFR Part 
1307, and the sections correspondingly 
renumbered (The original numbering 
can be found by dropping the numeral 
“1” from the beginning of each of the 
section numbers contained in the final 
rule). 

Background 

TVA was created by the Tennessee 
Valley Authority Act of 1933. as 
amended, as a corporate agency and 
instrumentality of the Federal 
Government, with “the duty of 
constantly studying the whole situation 
presented by the Tennessee River 
Valley, and the adjoining territory, with 
the view of encouraging and guiding in 
the orderly and balanced development 
of the diverse and rich resources of that 
section” (H.R. Rep. No. 130, 73d Cong., 
1st Sess. 19 (1933)). Under its broad 
statutory mandate, (16 U.S.C. 831-83ldd 
(1976)), TVA engages in a number of 
programs including experiments and 
demonstrations concerned with the 
advancement of the national defense 
and the physical, social and economic 
development of the area in which TVA 
operates, energy supply and 
conservation, the development of 
agriculture and fertilizers, the 
improvement of navigation and control 
of destructive floods, the fostering of 
recreation, industrial development, and 
many other things. 

The TVA Act does not provide for 
grants to State or local agencies, as do 
many Federal social development or 
welfare programs. However, TVA does 
carry out many aspects of its programs 
by contracts which in TVA’s view 
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involve the provision of Federal 
financial assistance within the meaning 
of section 504 of the Rehabilitation Act 
of 1973, as amended. The contracts 
include such activities as providing 
fertilizer materials for farm test 
demonstrations in cooperation with land 
grant colleges; granting land to State 
and local entities for recreational 
purposes; providing recreational 
planning and other technical services; 
and providing a variety of other types of 
assistance to meet the needs of 
individual communities, including 
mitigating the effects upon local housing, 
schools, public health, and law 
enforcement services, of the 
construction by TVA of electric power 
generating plants. Characteristically, the 
funds and value of property and 
services involved are relatively small, 
and the assistance is provided in 
localized areas, rather than on a 
regional or statewide basis. Moreover, 
TVA assistance is often provided "ad 
hoc." as contrasted with the long-range 
financial assistance programs 
administered by some Federal 
departments and other agencies. 

Since TVA assistance programs are 
contractual in nature, the provisions of 
section 504 have not needed the 
issuance of regulations in order to be 
implemented by TVA. Financial 
assistance contracts already contain 
provisions binding the contractor to 
comply with section 504 and also 
containing agreements by the contractor 
to comply with all applicable TVA or 
other Federal regulations which may be 
issued. By virtue of Pub. L. No. 95-602, 
TVA’s existing Title VI enforcement 
provisions are also already available to 
aggrieved beneficiaries who may feel 
that section 504 has not been complied 
with by recipients of TVA financial 
assistance. In view of the contractual 
nature of TVA’s financial assistance 
program, many implementation 
functions are or will be carried out 
through standard contract provisions. 

Part 1307 will serve to inform the public 
of TVA’s manner of implementing 
section 504, as well as of prohibited 
conduct and enforcement provisions. 

TVA has generally worked at the 
local level as the best way of 
implementing its statutory goals, and 
understanding and meeting the needs of 
the people it serves. This part parallels 
the guidelines adopted by the 
Department of Health. Education and 
Welfare, so far as is practicable in light 
of the nature of TVA’s programs, the 
small amount of funds, property or 
services involved in its financial 
assistance contracts, and the highly 
localized impacts. TVA has attempted to 


insure sufficient flexibility in the rule to 
avoid creating situations in which 
administrative and other costs required 
of recipient communities with very 
limited resources would result in 
decisions by those communities that 
these costs exceed the value of the 
assistance which TVA can provide. 

Such decisions, of course, would impair 
the usefulness of both the substantive 
program carried out by TVA and the 
purposes of section 504. 

Summary of Changes and Comments 

A. Changes. TVA has revised the rule 
in several respects. The changes and the 
reasons for them are summarized in this 
section; section B summarizes suggested 
changes which were not accepted, and 
the reasons why not. 

1. The definitions of "handicapped 
person" (§ 1307.1(f)) and "qualified 
handicapped person" (§ 1307.1(g)) have 
been revised to reflect the exclusion 
from coverage of those current drug and 
alcohol abusers described in Pub. L 95- 
602. 

2. Three comments discussed the 
concept of program accessibility and 
structural alteration, particularly where 
historic properties are involved. These 
comments made the point, with which 
TVA agrees, that program accessibility, 
for the purposes of this part and the 
implementation of section 504, means 
that, when viewed as a whole, programs 
receiving TVA financial assistance are 
accessible to handicapped persons, not 
that existing buildings need be totally 
barrier free. Structural alterations may 
thus not necessarily be required to 
achieve this accessibility of programs. 
Accordingly, definitions of the terms 
"historic property," "building 
alterations," and "structural changes" 
have been added to § 1307.1 as 
paragraphs (h). (i), and (j), and a 
corresponding change, discussed in item 
7 below, has been made to § 1307.6. 

3. Two comments stated that the 
exemption in § 1307.3(b) for assistance 
extended before the effective date of 
this part should be removed. They 
contended it is contrary to section 504 
and exempts recipients of assistance 
from compliance. The provision was not 
intended to and does not have such 
effect. As already noted, TVA’s 
financial assistance contracts contain 
provisions requiring the recipient, with 
respect to TVA funded activities, to 
comply with section 504, with all 
amendments, and with all applicable 
TVA regulations which may be adopted. 
This part is thus read into contracts. The 
intent of the provision was to prevent a 
retroactive application to wholly 
executed contracts, not to exempt 
present or continuing recipients from 


compliance with the statute and this 
part, to which they have agreed to be 
subject. A clarification of this intent has 
been added to § 1307.3(b). 

4. One comment complimented 
§§ 1307.4 and 1307.5 as being "good 
regulations which clearly spell out 
proscribed activities." Another, while 
calling their provisions (and those of 

§ 1307.6) "excellent" overall, criticized 
their being called "guidelines." 
suggesting that this term might be 
confusing because these provisions "are 
not mere guidelines which recipients can 
choose to ignore; rather, they are 
affirmative obligations imposed on 
recipients to assure compliance with 
Section 504." TVA agrees with this 
suggestion. Although HEW’s regulation 
sets forth the criteria in these sections 
as "guidelines" for agencies, it was not 
TVA’s intent to adopt these sections as 
not having binding effect on TVA’s 
recipients. The sections have been 
redrafted to clarify this intent. 

5. One comment on § 1307.4(e) (now 

§ 1307.4(d)) suggested that TVA provide 
a device for monitoring a recipient’s 
actions in setting up separate programs 
for the handicapped which may not be 
unnecessary, but may in fact be 
discriminatory. A provision requiring 
TVA approval of such separate 
programs has been added. A new 
paragraph (e) has been added to §1307.4 
to include a provision on availability of 
materials to visually and hearing 
impaired persons. This paragraph 
parallels HEW’s guideline (45 CFR 
§ 85.51(e)) and was inadvertently 
omitted from TVA’s proposal. 

6. In response to comments, some 
examples of reasonable accommodation 
have been added to § 1307.5(f), and 

§ 1307.5(h) has been revised to remove 
an incorporation by reference provision 
and to state the limitations and 
conditions on preemployment inquiries. 

7. A number of comments were 
generated by §1307.6. As noted in item 2 
above, the section has been revised to 
clarify the concept of program 
accessibility. A paragraph has been 
added dealing with historic property. 
Suggestions were also made that TVA 
require recipients to follow the 
appropriate American National 
Standards Institute standard for building 
accessibility by the handicapped and 
the standards for historic property 
adopted by the Secretary of the Interior. 
TVA believes these suggestions that 
recipients follow the standards are 
useful, but in view of the contractual 
nature of TVA's assistance and to avoid 
problems of incorporation by reference, 
TVA believes these matters are best 
handled by appropriate contractual 
action, and has added language to that 
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effect in this section and in § 1307.7. The 
three-year assistance provision of this 
section was not intended, as several 
comments correctly noted, to preclude 
structural alterations otherwise required 
by law. However, in view of the 
apparent misunderstandings generated 
by the provision, it has been rewritten to 
remove the apparent restriction. 

B. Other comments. Other comments 
received, and the reasons why they 
were not adopted, are as follows. 

1. One comment objected to the 
definition of "handicapped person" as 
overbroad and to the definition of 
"qualified handicapped person" as not 
containing a burden of proof on the 
questions of qualifications. TVA’s 
definitions are consistent with the 
statutory definitions and those given by 
HEW in its guidelines to agencies. The 
concerns raised by this comment can be 
better addressed through enforcement 
proceedings. 

2. One comment suggested a change in 
the "purpose" statement of § 1307.2. 

Since this section now tracks the 
language of section 504, the change does 
not seem appropriate and might only 
lead to unnecessary litigation. 

3. One comment suggested that the 
term "contracts with other Federal 
agencies" was ambiguous and could be 
construed to exempt "contracts with 
Federal financial assistance" from 
section 504. This is not TVA’s intent, 
and the term has never been so 
construed in the many years it has been 
used in TVA’s contracts under Title VI 
of the 1964 Civil Rights Act. 

4. One comment objected to the 
"reasonable accommodation" provisions 
of §1307.5 because the only available 
accommodation may impose an undue 
hardship on a recipient. This is inherent 
in the nature of accommodation, and we 
believe the provision is necessary in 
light of the nature of TVA's programs, as 
well as consistent with HEW’s 
guidelines. 

5. TVA believes the last clause of 

§ 1307.7(a) must be retained, because of 
the nature of TVA’s programs. The 
further suggestion that the mortgagor 
enter into a written compliance 
agreement in case of a forebearance 
agreement by TVA is unnecessary—the 
basic property transfer agreement will 
already contain an agreement, binding 
on the mortgagor, to comply with this 
part, as provided by the first sentence of 
51307.7(b). 

6. In light of the nature of its 
programs, TVA has not dropped 
suggestions that it revise §1307.8 to 
require all published materials to 
contain information about section 504 
rights, or to require certain employees to 


adopt grievance procedures for 
employees. 

7. Several comments dealt with the 
investigation and conciliation 
procedures. One, dealing with 
involvement of the complainant, is 
already covered in the informal 
resolution provisions of § 1307.9(d), 
which involve the complainant. Another 
comment was concerned with the 
limitations provision of § 1307.9(b) if a 
complaint was filed in the wrong forum. 
This is also covered by the provision 
permitting TVA to extend time limits for 
filing. A last comment suggested that 
TVA adopt the investigatory time limits 
adopted by HEW’s Office of Civil 
Rights. TVA does not condone "foot 
dragging" in investigations, but we do 
not feel that the suggested timetable is 
appropriate to TVA's circumstances or 
to the nature of its programs. 

TVA appreciates the interest and 
effort shown by the comments. A copy 
of this rule will be available at TVA’s 
Technical Library in Knoxville, 
Tennessee, in a format usable by the 
visually handicapped. 

Since TVA financial assistance 
contractors are already bound to comply 
with section 504 and this part by 
agreement, and this part will aid in the 
better implementation of that section, 
the TVA Board has determined for good 
cause shown that a delayed effective 
date is not in the public interest and that 
this part shall be effective April 4,1980. 

In consideration of the foregoing, 
under the authority of 16 U.S.C. 831- 
831dd and section 504 of the 
Rehabilitation Act of 1973, as amended, 
29 U.S.C. 794, TVA’s Board of Directors 
has adopted and added Part 1307 to 
chapter XIII of Title 18 of the Code of 
Federal Regulations, reading as set forth 
below. 

Dated: March 27,1980. 

By order of the Board of Directors. 

W. F. Willis, 

General Manager. 

PART 1307—NONDISCRIMINATION 
WITH RESPECT TO HANDICAP 

Sec. 

1307.1 Definitions. 

1307.2 Purpose. 

1307.3 Application. 

1307.4 Program discrimination. 

1307.5 Employment discrimination. 

1307.6 Program accessibility. 

1307.7 Assurances required. 

1307.8 Compliance information. 

1307.9 Conduct of investigations. 

1307.10 Procedure for effecting compliance. 

1307.11 Hearings. 

1307.12 Decisions and notices. 

1307.13 Effect on other regulations; 
supervision and compliance. 


Authority: TVA Act, 48 State. 58 (1933) as 
amended. 16 U.S.C. 831-831dd (1976) and 
section 504 of the Rehabilitation Act of 1973, 
Pub. L. 93-112, as amended. 29 U.S.C. 794 
(1976; Supp. II1978). 

§ 1307.1 Definitions. 

As used in this part, the following 
terms have the stated meanings, unless 
the context otherwise requires: 

(a) "Section 504" means section 504 of 
the Rehabilitation Act of 1973, Pub. L. 
93-112, as amended, 29 U.S.C. 794. 

(b) "Recipient" means any individual, 
any State or its political subdivision, or 
any instrumentality of either, and any 
public or private agency, institution, 
organization, or other entity to which 
financial assistance is extended by TVA 
directly or through another recipient, 
including any successor, assignee, or 
transferee of a recipient as hereinafter 
set forth, but excluding the ultimate 
beneficiary of the assistance. 

(c) "Financial assistance" means the 
grant or loan of money; the donation of 
real or personal property; the sale, lease, 
or license of real or personal property 
for a consideration which is nominal or 
reduced for the purpose of assisting the 
recipient; the waiver of charges which 
would normally be made, in order to 
assist the recipient; the entry into a 
contract where a purpose is to give 
financial assistance to the contracting 
party; and similar transactions. 

(d) "Facility" means all or any portion 
of buildings, structures, equipment, 
roads, walks, parking lots, or other real 
or personal property or interest in such 
property. 

(e) "Federal agency" means any 
department, agency, or instrumentality 
of the Government of the United States, 
other than TVA. 

(f) "Handicapped person" means any 
individual who has a physical or mental 
impairment that substantially limits one 
or more major life activities, has a 
record of such an impairment, or is 
regarded as having such an impairment, 
as further defined below, except that, as 
related to employment, the term 
"handicapped individual" does not 
include any individual who is an 
alcoholic or drug abuser whose current 
use of alcohol or drugs prevents such 
individual from performing the duties of 
the job in question or whose 
employment, by reason of such current 
drug or alcohol abuse, would constitute 
a direct threat to property or the safety 
of others: 

(1) "Physical or mental impairment" 
means (i) any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
Neurological; musculoskeletal; special 
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sense organs; respiratory, including 
speech organs; cardiovascular; 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine; or (ii) any mental or 
psychological disorder, such as mental 
retardation, organic brain syndrome, 
emotional or mental illness, and specific 
learning disabilities. The term “physical 
or mental impairment” includes, but is 
not limited to, such diseases and 
conditions as orthopedic, visual, speech, 
and hearing impairments; cerebral 
palsy; epilepsy; muscular dystrophy; 
multiple sclerosis; cancer; heart disease; 
diabetes; mental retardation; emotional 
illness; and drug addiction and 
alcoholism. 

(2) “Major life activities” means 
functions such as caring for one’s self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(3) “Has a record of such an 
impairment” means has a history of, or 
has been misclassifled as having, a 
physical or mental impairment that 
substantially limits one or more major 
life activities. 

(4) “Is regarded as having such an 
impairment” means (i) has a physical or 
mental impairment that does not 
substantially limit major life activities 
but which is treated by a recipient as 
constituting such a limitation; (ii) has a 
physical or mental impairment that 
substantially limits major life activities 
only as a result of the attitudes of others 
toward the impairment; or (iii) does not 
have a physical or mental impairment as 
defined in paragraph (f)(1) of this 
section but is treated by a recipient as 
having such an impairment. 

(g) “Qualified handicapped person” 
means (1) with respect to employment, a 
handicapped person (except an 
alcoholic or drug abuser as defined in 
paragraph (f) of this section), who, with 
reasonable accommodation, can perform 
the essential functions of the job in 
question and (2) with respect to 
services, a handicapped person who 
meets the essential eligibility 
requirements for the receipt of such 
services. 

(h) “Historic property” means an 
architecturally, historically, or culturally 
significant property listed in or eligible 
for listing in the National Register of 
Historic Places, or a property officially 
designated as having architectural, 
historic, or cultural significance under a 
statute of the appropriate State or local 
governmental body. 

(i) “Building alterations” means those 
changes to existing conditions and 
equipment of a building which do not 
involve any structural changes, but 
which typically improve and upgrade a 


building, such as site improvements and 
alterations to stairways, doors, toilets or 
elevators. 

(j) “Structural changes” shall mean 
those changes which alter the structure 
of a building, including but not limited to 
its load bearing walls and all types of 
post and beam systems in wood, steel, 
iron or concrete. 

§ 1307.2 Purpose. 

The purpose of this part is to 
effectuate section 504 to the end that no 
otherwise qualified handicapped 
individual shall, solely by reason of his 
or her handicap, be excluded from the 
participation in, be denied the benefits 
of, or be subjected to discrimination 
under any program or activity receiving 
financial assistance from TVA. 

§ 1307.3 Application. 

This part applies to any program in 
which financial assistance is provided 
by TVA, except that this part does not 
apply to any (a) TVA procurement 
contracts, contracts with other Federal 
agencies, or contracts of insurance or 
guaranty, (b) money paid, property 
transferred, or other assistance 
extended to a recipient under any 
program before the effective date of this 
part, or (c) assistance to any individual 
or entity which is the ultimate 
beneficiary under any such program. 
Nothing in clause (b) of this section 
exempts any recipient of financial 
assistance under a contract in effect on 
the effective date of this part from 
compliance with this part. 

§ 1307.4 Program discrimination. 

(a) General. No qualified handicapped 
person, shall, on the basis of handicap, 
be excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
program or activity to which this part 
applies. 

(b) Specific discriminatory actions. (1) 
A recipient under any program to which 
this part applies shall not, directly or 
through contractual, licensing, or other 
arrangements, on the basis of handicap: 

(i) Deny a qualified handicapped 
person the opportunity to participate in 
or benefit from the aid, benefit, or 
services available under the program; 

(ii) Afford a qualified handicapped 
person an opportunityio participate in 
or benefit from the aid, benefit, or 
service that is not equal to that afforded 
others under the program; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording equal 
opportunity to obtain the same result, to 
gain the same benefit, or to reach the 


same level of achievement as that 
provided to others under the program; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others, 
unless such action is necessary to 
provide qualified handicapped persons 
with aid. benefits, or services that are as 
effective as those provided to others 
under the program; 

(v) Aid or perpetuate discrimination 
against a qualified handicapped person 
by providing significant assistance to an 
agency, organization, or entity that 
discriminates on the basis of handicap 
in providing any aid, benefit, or service 
to beneficiaries of the recipient’s 
program; 

(vi) Deny a qualified handicapped 
person the opportunity to participate as 
a member of planning or advisory 
boards with respect to the program; or 

(vii) Otherwise limit a qualified 
handicapped person in the enjoyment 
under the program of any right, 
privilege, advantage, or opportunity 
enjoyed by others under the program. 

(2) A recipient shall not deny a 
qualified handicapped person the 
opportunity to participate under the 
program in activities that are not 
separate or different, despite the 
existence of permissibly separate or 
different activities. 

(3) A recipient shall not, directly or 
through contractual or other 
arrangements, utilize criteria or methods 
of administration (i) that have the effect 
of subjecting qualified handicapped 
persons to discrimination on the basis of 
handicap, (ii) that have the purpose or 
effect of defeating or substantially 
impairing accomplishment of the 
objectives of the program with respect 
to handicapped persons, or (iii) that 
perpetuate the discrimination of another 
recipient if both recipients are subject to 
common administrative control. 

(4) A recipient shall not, in 
determining the site or location of a 
facility under the program, make 
selections (i) that have the effect of 
excluding handicapped persons from, 
denying them the benefits of, or 
otherwise subjecting them to 
discrimination under the program, or (ii) 
that have the purpose or effect of 
defeating or substantially impairing the 
accomplishment of the objectives of the 
program or activity with respect to 
handicapped persons. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or executive 
order to handicapped persons or the 
exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or executive 
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order to a different class of handicapped 
persons is not prohibited by this part. 

(d) Recipients shall administer 
programs and activities in the most 
integrated setting appropriate to the 
needs of qualified handicapped persons. 

A recipient who wishes to establish a 
policy of separate programs or different 
treatment for handicapped and 
nonhandicapped persons shall request 
and receive written approval from TVA 
before instituting such policy or 
undertaking any such separate 
treatment. 

(e) Recipients shall take appropriate 
steps to ensure that communications to 
their applicants, employees, and 
beneficiaries are available to such 
persons with impaired vision and 
hearing. 

§ 1307.5 Employment discrimination. 

(a) General. No qualified handicapped 
person shall, on the basis of handicap, 
be subjected to discrimination in 
employment under any program or 
activity subject to this part. 

(b) Specific discriminatory actions. 
With respect to a program or activity 
subject to this part, a recipient shall not 
limit, segregate, or classify applicants or 
employees in any way that adversely 
affects their opportunities or status 
because of handicap. 

(c) A recipient shall make all 
decisions concerning employment under 
any program or activity subject to this 
part in a manner which ensures that 
discrimination on the basis of handicap 
does not occur, including the following 
activities: 

(1) Recruitment, advertising, and 
processing of applications for 
employment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return from 
layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation and changes in 
compensation; 

(4) Job assignments, job 
classifications, organizational 
structures, position descriptions, lines of 
progression, and seniority lists; 

(5) Leaves of absence, sick leave, or 
any other leave; 

(6) Fringe benefits available by virtue 
of employment, whether or not 
administered by the recipient; 

(7) Selection and financial support for 
training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, and selection for 
leaves of absence to pursue training; 

(8) Employer sponsored activities, 
including social or recreational 
programs; and 


(9) Any other term, condition, or 
privilege of employment. 

(d) A recipient shall not participate in 
a contractual or other relationship that 
has the effect of subjecting qualified 
handicapped applicants or employees to 
discrimination prohibited by this part, 
including relationships with employment 
and referral agencies, with labor unions, 
with organizations providing or 
administering fringe benefits to 
employees of the recipient, and with 
organizations providing training and 
apprenticeship programs. 

(e) Reasonable accommodation. (1) A 
recipient shall make reasonable 
accommodation to the known physical 
or mental limitations of an otherwise 
qualified handicapped applicant or 
employee unless the recipient can 
demonstrate that the accommodation 
would impose an undue hardship on the 
operation of the program or activity 
subject to this part. Reasonable 
accommodation may include: 

(1) Making facilities used by 
employees readily accessible to and 
usable by handicapped persons; and 

(ii) Job restructuring, part-time or 
modified work schedules, acquisition or 
modification of equipment or devices, 
the provision of readers or interpreters, 
or other similar actions. 

(2) In determining whether an 
accommodation would impose an undue 
hardship on the operation of a 
recipient's program or activity under this 
paragraph factors to be considered 
include but are not limited to: 

(i) The nature and cost of the 
accommodation needed, and its effect, if 
any, on the recipient’s programs. 

(ii) The kind of operation conducted 
by the recipient, including the 
composition and structure of the 
recipient’s workforce; and 

(iii) The overall size of the recipient’s 
program or activity with respect to 
number of employees, number and type 
of facilities, and size of budget. 

(3) It is not an undue hardship with 
respect to a qualified handicapped 
employee or applicant if the sole basis 
for the claim of hardship is the need to 
make an accommodation to the physical 
or mental limitations of the otherwise 
qualified employee or applicant and the 
accommodation is deemed by TVA to be 
reasonable. 

(f) Employment criteria. A recipient 
shall not use employment tests or 
criteria that discriminate against 
handicapped persons and shall ensure 
that employment tests are adapted for 
use by persons who have handicaps that 
impair sensory, manual, or speaking 
skills. 

(g) Preemployment inquiries. (1) A 
recipient shall not conduct a 


preemployment medical examination or 
make a preemployment inquiry as to 
whether an applicant is a handicapped 
person or as to the nature or severity of 
a handicap except as set out in this 
paragraph (g). 

(2) A recipient may make a 
preemployment inquiry into an 
applicant’s ability to perform job-related 
functions. 

(3) When a recipient is taking 
remedial action to correct the effects of 
past discrimination, taking voluntary 
action to overcome the effects of 
conditions that resulted in limited 
participation in its TVA-assisted 
program or activity or is taking 
affirmative action pursuant to section 
503 of the Rehabilitation Act of 1973, the 
recipient may invite applicants for 
employment to indicate whether and to 
what extent they are handicapped: 
Provided , That the recipient states 
clearly on any written questionnaire 
used for this purpose, or makes clear 
orally if no written questionnaire is so 
used, that: 

(i) The information requested is 
intended for use solely in connection 
with such remedial, voluntary or 
affirmative action efforts; 

(ii) The information is being requested 
on a voluntary basis and it will be kept 
confidential as provided in subpararaph 

(4) of this paragraph; 

(iii) Refusal to provide the information 
will not subject the applicant or 
employee to any adverse treatment; and 

(iv) The information will be used only 
in accordance with this part. 

(4) Nothing in this section shall 
prohibit a recipient from conditioning an 
offer of employment on the results of a 
medical examination conducted prior to 
the employee’s entrance on duty: 
Provided, That: 

(i) All entering employees are 
subjected to such an examination 
regardless of handicap; and 

(ii) The results of such an examination 
are used only in accordance with the 
requirements of this part. 

(5) Information obtained in 
accordance with this section as to the 
medical condition or history of an 
employee or applicant shall be collected 
and maintained on separate forms that 
shall be accorded confidentiality as 
medical records, except that: 

(i) Supervisors and managers may be 
informed regarding restrictions on the 
work or duties of handicapped persons 
and regarding necessary 
accommodations; 

(ii) First aid and safety personnel may 
be informed, where appropriate, if the 
condition might require emergency 
treatment; and 
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(iii) TVA officials investigating 
compliance with section 504 shall be 
provided information which they deem 
relevant upon request. 

§ 1307.6 Program accessibility. 

(a) General. No qualified handicapped 
person shall, because facilities are 
inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from 
participation in, or otherwise be 
subjected to discrimination under any 
program subject to this part. 

(b) Existing facilities. (1) Each 
program subject to this part shall be 
operated so that, viewed in its entirety, 
it is readily accessible to and usable by 
qualified handicapped persons. This 
paragraph does not necessarily require a 
recipient to make each of its existing 
facilities or every part of an existing 
facility accessible to and usable by 
handicapped persons. A recipient is not 
required to make building alterations or 
structural changes if other methods are 
effective in achieving program 
accessibility. Such compliance methods 
may include (subject to the provisions of 
§§ 1307.4 and 1307.5), reassigning 
programs or activities to accessible 
locations within a facility; providing 
assistance to handicapped persons into 
or through an otherwise inaccessible 
facility; delivering programs or activities 
at other alternative sites which are 
accessible and are operated or available 
for use by the recipient; or other 
methods which comply with the intent 
of this paragraph. 

(2) This subparagraph governs the 
timing of development of transition 
plans and the completion of necessary 
building alterations and structural 
changes to existing facilities, including 
historic property covered by paragraph 

(c) of this section. If building alterations 
or structural changes will be necessary 
to make covered programs or activities 
in existing facilities of a recipient 
accessible, the recipient shall develop a 
transition plan setting forth the steps 
necessary to complete the alterations or 
changes in accordance with such 
standards as TVA may specify in the 
contract or agreement, and shall have 
the plan approved by TVA. If the 
financial assistance from TVA is 
expected to last for less than three 
years, the contract or agreement shall 
specify the date by which the transition 
plan shall be developed and approved. 

If the financial assistance from TVA is 
expected to last for at least three years, 
the transition plan shall be developed 
and submitted to TVA within six 
months from the effective date of the 
contract or agreement, subject to 
extension by TVA for an additional six 


month period, for good cause shown to 
it. A transition plan shall: 

(i) Be developed with the assistance of 
interested persons or organizations 
representing handicapped persons; 

(ii) Be available for public inspection 
after approval by TVA (or at any earlier 
time required by state or local law 
applicable to the recipient); 

(iii) Identify the official responsible 
for implementation of the approved 
plan; and 

(iv) Specify the date by which the 
required alterations or changes shall be 
completed, which shall be as soon as 
practicable and in no event later than 
three years after the effective date that 
financial assistance is extended by 
TVA. 

(3) Alterations to existing facilities 
shall, to the maximum extent feasible, 
be designed and constructed to be 
readily accessible to and usable by 
handicapped persons. 

(c) Historic property. If a recipient’s 
program or activity uses an existing 
facility which is an historic property, the 
recipient shall endeavor to assure 
compliance with paragraph (b)(1) of this 
section by compliance methods which 
do not alter the historic character or 
architectural integrity of the historic 
property. The recipient must determine 
that program accessibility cannot be 
accomplished by such alternative 
methods before considering building 
alterations as a compliance method. To 
the maximum extent possible any 
building alterations determined to be 
necessary shall be undertaken so as not 
to alter or destroy architecturally 
significant elements or features. A 
recipient may determine that structural 
changes are necessary to accomplish 
program accessibility only if the 
recipient has determined that 
accessibility cannot feasibly be 
accomplished by any of the other 
foregoing methods. To the maximum 
extent possible, any structural changes 
determined to be necessary shall be 
undertaken so as not to alter or destroy 
architecturally significant elements or 
features. 

(d) New construction. New facilities 
required under a program subject to this 
part shall be designed and constructed 
to be readily accessible to and usable by 
handicapped persons and shall comply 
with any standards specified by TVA in 
the contract. For the purposes of this 
part a new facility is one on which 
actual construction began on or after 
May 2,1978. 

§ 1307.7 Assurances required. 

(a) TVA contributes financial 
assistance only under agreements which 
contain a provision which specifically 


requires compliance with this part and 
compliance with such standards for 
construction and alteration of facilities 
as TVA may provide. If the financial 
assistance involves the furnishing of 
real property, the agreement shall 
obligate the recipient, or the transferee 
in the case of a subsequent transfer, for 
the period during which the real 
property is used for a purpose for which 
the financial assistance is extended or 
for another purpose involving the 
provision of similar services or benefits. 
Where the financial assistance involves 
the furnishing of personal property, the 
agreement shall obligate the recipient 
during the period for which ownership 
or possession of the property is retained. 
In all other cases the agreement shall 
obligate the recipient for the period 
during which financial assistance is 
extended pursuant to the agreement. 
TVA shall specify the form of the 
foregoing agreement, and the extent to 
which an agreement shall be applicable 
to subcontractors, transferees, 
successors in interest, and other 
participants in the program. 

(b) In the case of real property, 
structures or improvements thereon, or 
interests therein, acquired through a 
program ofTVA financial assistance, or 
in the case where financial assistance 
was provided in the form of a transfer 
by TVA of real property or interest 
therein, the instrument effecting or 
recording the transfer of title shall 
contain a convenant running with the 
land assuring compliance with this part 
and the guidelines contained herein for 
the period during which the real 
property is used for a purpose for which 
the TVA financial assistance is 
extended or for another purpose 
involving the provision of similar 
services or benefits. Where no transfer 
of property is involved, but property is 
improved under a program of TVA 
financial assistance, the recipient shall 
agree to include such a covenant in any 
subsequent transfer of such property. 
Where the property is obtained by 
transfer from TVA, the covenant against 
discrimination may also include a 
condition coupled with a right to be 
reserved by TVA to revert title to the 
property in the event of a breach of the 
covenant where, in the discretion of 
TVA, such a condition and right of 
reverter is appropriate to the program 
under which the real property is 
obtained and to the nature of the grant 
and the grantee. In such event, if a 
transferee of real property proposes to 
mortgage or otherwise encumber the 
real property as security for financing 
construction of new, or improvement of 
existing, facilities on such property for 
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the purposes for which the property was 
transferred, TV A may agree, upon 
request of the transferee and if 
necessary to accomplish such Financing, 
and upon such conditions as it deems 
appropriate, to forbear the exercise of 
such right to revert title for so long as 
the lien of such mortgage or other 
encumbrance remains effective. 

§ 1307.8 Compliance information. 

(a) Cooperation and assistance. TVA 
shall to the fullest extent practicable 
seek the cooperation of recipients in 
obtaining compliance with this part and 
shall provide assistance and guidance to 
recipients to help them comply 
voluntarily with this part. 

(b) Compliance reports . Each recipient 
shall keep such records and submit to 
TVA timely, complete and accurate 
compliance reports at such times, and in 
such form and containing such 
information, as TVA may determine to 
be necessary to enable it to ascertain 
whether the recipient has complied or is 
complying with this part. In the case of 
any program under which a primary 
recipient extends financial assistance to 
any other recipient, such other recipient 
shall also submit such compliance 
reports to the primary recipient as may 
be necessary to enable the primary 
recipient to carry out its obligations 
under this part. 

(c) Access to sources of information. 
Each recipient shall permit access by 
TVA during normal business hours to 
such of its books, records, accounts, and 
other sources of information, and its 
facilities, as TVA may require to 
ascertain compliance with this part. 
Where any information required of a 
recipient is in the exclusive possession 
of any other agency, institution or 
person and this agency, institution or 
person shall fail or refuse to furnish this 
information, the recipient shall so certify 
in its report and set forth the efforts it 
has made to obtain the information. 

(d) Information to employees, 
beneficiaries and participants. Each 
recipient shall make available to 
employees, participants, beneficiaries, 
and other interested persons such 
information regarding the provisions of 
this part and its applicability to the 
program under which the recipient 
receives financial assistance, and shall 
make such information available to 
them in such manner, as TVA finds 
necessary to apprise such persons of the 
protections against discrimination 
assured them by section 504 and this 
part. 

§ 1307.9 Conduct of investigations. 

(a) Periodic compliance reviews. TVA 
shall from time to time review the 


practices of recipients to determine 
whether they are complying with this 
part. 

(b) Complaints. Any individual who 
claims (individually or on behalf of any 
specific class of individuals) to have 
been subjected to discrimination 
prohibited by this part may, personally 
or by a representative, file with TVA a 
written complaint. A complaint must be 
Filed not later than ninety (90) days from 
the date of the alleged discrimination, 
unless the time for filing is extended by 
TVA. 

(c) Investigations . TVA will make a 
prompt investigation whenever a 
compliance review, report, complaint, or 
any other information indicates a 
possible failure to comply with this part. 
The investigation shall include, where 
appropriate, a review of the pertinent 
practices and policies of the recipient, 
the circumstances under which the 
possible noncompliance with this part 
occurred, and other factors relevant to a 
determination as to whether the 
recipient has failed to comply with this 
part. 

(d) Resolution of matters. (1) If an 
investigation pursuant to paragraph (c) 
of this section indicates a failure to 
comply with this part, TVA will so 
inform the recipient and the matter will 
be resolved by informal means 
whenever possible. If TVA determines 
that the matter cannot be resolved by 
informal means, action will be taken as 
provided for in § 1307.10. 

(2) If an investigation does not 
warrant action pursuant to 
subparagraph (1) of this paragraph, TVA 
will so inform the recipient and the 
complainant, if any, in writing. 

(e) Intimidatory or retaliatory acts 
prohibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any right 
or privilege secured by section 504 or 
this part, or because the individual had 
made a complaint, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing 
under this part. The identity of 
complainants shall be kept confidential 
except to the extent necessary to carry 
out the purposes of this part, including 
the conduct of any investigation, 
hearing, or judicial proceeding arising 
thereunder. 

§ 1307.10 Procedure for effecting 
compliance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part, and if the noncompliance 
or threatened noncompliance cannot be 
corrected by informal means, 
compliance with this part may be 


effected by the suspension or 
termination of or refusal to grant or to 
continue financial assistance, or by any 
other means authorized by law. Such 
other means may include, but are not to 
be limited to, (1) a reference to the 
Department of Justice with a 
recommendation that appropriate 
proceedings be brought to enforce any 
rights of the United States under any 
law of the United States. (2) institution 
of appropriate proceedings by TVA to 
enforce the provisions of the agreement 
of financial assistance or of any deed or 
instrument relating thereto, and (3) any 
applicable proceeding under State or 
local law. 

(b) Noncompliance with § 1307.7. If 
any entity requesting financial 
assistance from TVA declines to furnish 
the assurance required under § 1307.7, 
or otherwise fails or refuses to comply 
with a requirement imposed by or 
pursuant to that section, financial 
assistance may be refused in 
accordance with the procedures of 
paragraph (c) of this section; and for 
such purposes, the term “recipient” 
includes one who has been denied 
financial assistance. TVA shall not be 
required to provide assistance in such a 
case during the pendency of the 
administrative proceedings under such 
paragraph except that TVA shall 
continue assistance during the pendency 
of such proceedings where such 
assistance was due and payable 
pursuant to an agreement therefor 
entered into with TVA prior to the 
effective date of this part. 

(c) Termination of or refusal to grant 
or to continue financial assistance. No 
order suspending, terminating or 
refusing to grant or continue financial 
. assistance shall become effective until 
(1) TVA has advised the recipient of the 
failure to comply and has determined 
that compliance cannot be secured by 
voluntary means, (2) there has been an 
express Finding on the record, after 
opportunity for hearing, of a failure by 
the recipient to comply with a 
requirement imposed by or pursuant to 
this part, including any act of 
discrimination on the basis of handicap 
in violation of this part, and (3) the 
action has been approved by the TVA 
Board pursuant to § 1307.12. Any action 
to suspend or terminate or to refuse to 
grant or to continue financial assistance 
shall be limited to the particular 
recipient as to whom such a finding had 
been made and shall be limited in its 
effect to the particular program, or part 
thereof, in which such noncompliance 
had been so found. 

(d) Other means authorized by law. 
No action to effect compliance by any 
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other means authorized by law shall be 
taken until (1} TVA has determined that 
compliance cannot be secured by 
voluntary means, (2) the recipient or 
other person has been notified of its 
failure to comply and of the action to be 
taken to effect compliance, and (3) the 
expiration of at least ten (10) days from 
the mailing of such notice to the 
recipient or other person. During this 
period of at least ten (10) days 
additional efforts will be made to 
persuade the recipient or other person to 
comply with this part and to take such 
corrective action as may be appropriate. 

§ 1307.11 Hearings. 

(a) Opportunity for hearing. 

Whenever an opportunity for a hearing 
is required by § 1307.10, reasonable 
notice shall be given by registered or 
certified mail, return receipt requested, 
to the affected recipient. This notice 
shall advise the recipient of the action 
proposed to be taken, the specific 
provision under which the proposed 
action against it is to be taken, and the 
matters of fact or law asserted as the 
basis for this action, and shall either (1) 
fix a date not less than twenty (20) days 
after the date of such notice within 
which the recipient may request of TVA 
that the matter be scheduled for hearing 
or (2) advise the recipient that the 
matter in question has been set down 
for hearing at a stated time and place. 
The time and place so fixed shall be 
reasonable and shall be subject to 
change for cause. The complainant, if 
any, shall be advised of the time and 
place of the hearing. A recipient may 
waive a hearing and submit written 
information and argument for the record. 
The failure of a recipient to request a 
hearing under this subsection or to 
appear at a hearing for which a date has 
been set shall be deemed to be a waiver 
of the right to a hearing and a consent to 
the making of a decision on the basis of 
such information as is available. 

(b) Time and place of hearing. 

Hearings shall be held at the time and 
place fixed by TVA unless it determines 
that the convenience of the recipient 
requires that another place be selected. 
Hearings shall be held before the TVA 
Board or before a “hearing officer” who 
shall be either a member of the TVA 
Board or, at the discretion of the Board, 
a person designated by the Board who 
shall not be employed in or under the 
TVA division through or under which 
the financial assistance has been 
extended by TVA to the recipient 
involved in the hearing. 

(c) Right to counsel. In all proceedings 
under this section, the recipient and 
TVA shall have the right to be 
represented by counsel. 


(d) Procedures, evidence, and record. 
(1) The hearing, decision, and any 
administrative review thereof shall be 
conducted in accordance with such rules 
of procedure as are proper (and not 
inconsistent with this section) relating to 
the conduct of the hearing, giving of 
notices subsequent to those provided for 
in paragraph (a) of this section, taking of 
testimony, exhibits, arguments and 
briefs, requests for findings, and other 
related matters. Both TVA and the 
recipient shall be entitled to introduce 
all relevant evidence on the issues as 
stated in the notice for hearing or as 
determined by the officer conducting the 
hearing at the outset of or during the 
hearing. 

(2) Technical rules of evidence will 
not apply to hearings conducted 
pursuant to this part, but rules or 
principles designed to assure production 
of the most credible evidence available 
and to subject testimony to test by 
cross-examination shall be applied 
where reasonably necessary by the 
officer conducting the hearing. That 
officer may exclude irrelevant, 
immaterial, or unduly repetitious 
evidence. All documents and other 
evidence offered or taken for the record 
shall be open to examination by the 
parties and opportunity shall be given to 
refute facts and arguments advanced on 
either side of the issues. A transcript 
shall be made of the oral evidence 
except to the extent the substance 
thereof is stipulated for the record. All 
decisions shall be based upon the 
hearing record and written findings shall 
be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related facts 
are asserted to constitute 
noncompliance with this part with 
respect to two or more programs to 
which this part applies, or 
noncompliance with this part and the 
regulations of one or more other Federal 
agencies issued under section 504, the 
TVA Board may. by agreement with 
such other agency, provide for the 
conduct of consolidated or joint 
hearings, and for the application to such 
hearings of rules of procedure not 
inconsistent with this part. Final 
decisions in such cases, insofar as this 
part is concerned, shall be made in 
accordance with § 1307.12. 

§ 1307.12 Decisions and notices. 

(a) Decision by a member of the TVA 
Board or a hearing officer. If the hearing 
is held before a “hearing officer” as 
defined in § 1307.11(b), that hearing 
officer shall either make an initial 
decision, if so authorized, or certify the 
entire record including recommended 
findings and proposed decision to the 


TVA Board for a final decision. A copy 
of such initial decision or certification 
shall be mailed to the recipient. Where 
the initial decision is made by a hearing 
officer, the recipient may file with the 
TVA Board exceptions to the initial 
decision, which shall include a 
statement of reasons therefor. Such 
exceptions shall be filed within thirty 
(30) days of the mailing of the notice of 
initial decision. In the absence of 
exceptions, the TVA Board may on its 
own motion within forty-five (45) days 
after the initial decision serve on the 
recipient a notice that it will review the 
decision. Upon the filing of such 
exceptions or of such notice of review, 
the TVA Board shall review the initial 
decision and issue its own decision 
thereon including the reasons therefor. 
In the absence of either exceptions or a 
notice of review, the initial decision 
shall constitute the final decision of the 
TVA Board. 

(b) Decisions on record or review by 
the TVA Board. Whenever a record is 
certified to the TVA Board for decision 
or it reviews the decision of a hearing 
officer pursuant to paragraph (a) of this 
section, or whenever the TVA Board 
conducts the hearing, the recipient shall 
be given reasonable opportunity to file 
with the Board briefs or other written 
statements of its contentions, and a 
copy of the final decision of the Board 
shall be given in writing to the recipient 
and to the complainant, if any. 

(c) Decisions on record where a 
hearing is waived. Whenever a hearing 
is waived, a decision shall be made by 
the TVA Board on the record and a copy 
of such decision shall be given to the 
recipient, and to the complainant, if any. 

(d) Rulings required. Each decision 
shall set forth a ruling on each finding, 
conclusion, or exception presented, and 
shall identify the requirement or 
requirements imposed by or pursuant to 
this part with which it is found that the 
recipient has failed to comply. 

(e) Approval by TVA Board. Any final 
decision (other than a decision by the 
TVA Board) which provides for the 
suspension or termination of, or the 
refusal to grant or continue financial 
assistance, or the imposition of any 
other sanction available under this part 
or section 504 shall promptly be 
transmitted to the TVA Board which 
may approve such decision, vacate it, or 
remit or mitigate any sanction imposed. 

(f) Content of orders. The final 
decision may provide for suspension or 
termination of, or refusal to grant or 
continue financial assistance, in whole 
or in part, under the program involved, 
and may contain such terms, conditions, 
and other provisions as are consistent 
with and will effectuate the purposes of 







Federal Register / Vol. 45, No. 67 / Friday. April 4, 1980 / Ruies^and^Regulation£ 


22901 


section 504 and this part, including 
provisions designed to assure that no 
financial assistance will thereafter be 
extended under such program to the 
recipient determined by such decision to 
have failed to comply with this part, 
unless and until it corrects its 
noncompliance and satisfies TVA that it 
will fully comply with this part. 

(g) Posttermination proceedings. (1) A 
recipient adversely affected by an order 
issued under paragraph (f) of this 
section shall be restored to full 
eligibility to receive financial assistance 
upon satisfaction of the terms and 
conditions for such eligibility contained 
in that order, or if the recipient 
otherwise comes into compliance with 
this part and provides reasonable 
assurance of future full compliance with 
this part. 

(2) Any recipient adversely affected 
by an order entered pursuant to 
paragraph (f) of this section may at any 
time request that TVA fully restore the 
recipient’s eligibility to receive financial 
assistance. Any such request shall be 
supported by information showing that 
the recipient has met the requirements 
of subparagraph (1) of this paragraph. If 
TVA determines that those requirements 
have been satisfied, it shall restore such 
eligibility. 

(3) If TVA denies any such request, 
the recipient may submit a request for a 
hearing in writing, specifying its reasons 
for believing TVA to have been in error. 
The recipient shall thereupon be given 
an expeditious hearing, with a decision 
on the record, in accordance with rules 
of procedure issued by TVA. The 
recipient, upon proving at such a hearing 
that the requirements of subparagraph 
(1) of this paragraph are satisfied, will 
be restored to such eligibility. While 
proceedings under this paragraph are 
pending, the sanctions imposed by the 
order issued under paragraph (f) of this 
section shall remain in effect. 

§ 1307.13 Effect on other regulations; 
supervision and coordination. 

(a) Effect on other regulations. 

Nothing in this part shall be deemed to 
supersede or affect any of the following 
(including future amendments thereof): 
(1) regulations by TVA and other 
Federal agencies issued with respect to 
section 503 of the Rehabilitation Act of 
1973, or (2) any other regulations or 
instructions, insofar as they prohibit 
discrimination on the ground of 
handicap in any program or situation to 
which this part is inapplicable, or which 
prohibit discrimination on any other 
ground. 

(b) Supervison and coordination. TVA 
may from time to time assign to officials 
of other Federal agencies, with the 


consent of such agencies, 
responsibilities in connection with the 
effectuation of the purposes of section 
504 and this part (other than 
responsibility for final decision as 
provided in § 1307.12), including the 
achievement of effective coordination 
and maximum uniformity within the 
Executive Branch of the government in 
the application of section 504 and this 
part to similar programs and in similar 
situations. Any action taken, 
determination made, or requirement 
imposed by an official of another federal 
agency acting pursuant to an assignment 
of responsibility under this part shall 
have the same effect as though such 
action had been taken by TVA. 

(FR Doc, 00-10218 Filed 4-0-00; 8:45 am] 

BILUNG CODE 8120-01-11 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

20 CFR Part 654 

Housing for Agricultural Workers 

Correction 

In FR Doc. 80-6779 appearing at page 
14180 in the issue for Tuesday, March 4, 
1980, make the following changes: 

(1) On page 14182, second column, 

§ 654.400(b), fifteenth line, “Subport" 
should read “Subpart”. 

(2) On page 14184, first column, 

§ 654.409(c), first line. “19” should read 
“18”. 

BILLING CODE 150S-01-M 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

21 CFR Part 2 

(Docket No. 76N-0460] 

General Administrative Rulings and 
Decisions; Chlorofluorocarbon 
Propellants in Self-Pressurized 
Containers; Amendment of Essential 
Use 

AGENCY: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is adding two 
products to the list of products 
containing a chlorofluorocarbon for an 
essential use. They are a polymyxin B 
sulfate-bacitracin zinc-neomycin sulfate 
skin wound antibiotic for human use 
and a topical anesthetic drug for human 


use where a cannula is used for 
application. FDA concludes that these 
products provide unique health benefits 
unavailable without the use of the 
chlorofluorocarbon. 

EFFECTIVE DATE: May 5. 1980. 

FOR FURTHER INFORMATION CONTACT: 

Ed Farha, Bureau of Drugs (HFD-30). 
Food and Drug Administration, 
Department of Health, Education, and 
Welfare. 5600 Fishers Lane, Rockville. 

MD 20857, 301-443-6490. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of June 8,1979 (44 FR 
33114), FDA proposed to amend 
§ 2.125(e) (21 CFR 2.125(e)) to include 
the following drugs, for human use, as 
essential uses of a chlorofluorocarbon: 
Neosporin Aerosol, a polymyxin B 
sulfate-bacitracin zinc-neomycin sulfate 
skin wound antibiotic, and Cetacaine 
Aerosol, a topical anesthetic drug 
requiring a cannula for application and 
containing benzocaine, tetracaine 
hydrochloride, and butyl 
aminobenzoate. This action was taken 
in response to two citizen petitions 
stating that these products provide 
unique health benefits that would be 
unavailable without the use of 
chlorofluorocarbons. 

Interested persons were allowed 30 
days to submit comments on the 
proposal. Only two comments were 
received. They came from physicians 
who supported including Neosporin 
Aerosol as an essential use of 
chlorofluorocarbon. 

Based on these comments and the 
information relied upon in the proposal 
the agency concludes that Neosporin 
Aerosol and Cetacaine Aerosol should 
be added to the list of drug products that 
provide unique health benefits 
unavailable without the use of 
chlorofluorocarbons. Therefore, subject 
to the conditions stated below, these 
products are essential uses of a 
chlorofluorocarbon. The use of 
Neosporin Aerosol provides a special 
benefit in the treatment of open skin 
wounds because this delivery system 
provides a desirable degree of Fineness 
and uniform distribution, and it does not 
lead to maceration of the tissue. 
According to the information obtained 
by the agency this benefit is not 
available in other topical antibiotic 
products. Cetacaine Aerosol, on the 
other hand, provides a special benefit 
for patients requiring a topical 
anesthetic on accessible mucous 
membranes because of the product's 
rapid delivery of anesthetic and its ease 
in use. This benefit also, on the basis of 
the agency's information, is not 
available from other methods of 
delivery, such as swabs or bulb sprays. 
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As discussed in the preamble to the 
June 8.1979 proposal, the prescription 
drug product Neosporin Aerosol 
currently contains neomycin sulfate, 
polymyxin B sulfate, and bacitracin zinc, 
a combination of ingredients tentatively 
classified as Category III in the 
proposed OTC drug monograph for 
topical antibiotic products (See the 
Federal Register of April, 1977; 42 FR 
17642). The determination in this 
document that Neosporin Aerosol is an 
essential use under § 2.125(e). therefore, 
is a conditional one, pending final 
classification of the effectiveness of the 
triple antibiotic combination. 

As also discussed in the preamble to 
the proposal, a request for a hearing 
about Cetacaine Aerosol’s effectiveness 
as a combination drug product is now 
being reviewed by FDA. Until a final 
ruling is made on this request, the 
determination in this document that 
Cetacaine Aerosol is an essential use of 
a chlorofluorocarbon is also conditional. 

Although the language of § 2.125(d) 
does not specifically refer, in providing 
for the exemption for essential uses of 
drug products which use 
chlorofluorocarbons as a propellant, to 
antibiotic drug products subject to 
approved antibiotic Forms 5 or 6. § 2.125 
was clearly intended to apply to all 
drugs, including antibiotics. This intent 
is evident in § 2.125(c), which states that 
any food, drug, device, or cosmetic in a 
self-pressurized container that contains 
a chlorofluorocarbon propellant is 
adulterated and/or misbranded in 
violation of the act. To make the 
coverage of antibiotic drug products 
more explicit, § 2.125(d) is being revised 
to provide for the exemption from the 
adulteration and/or the misbranding 
provisions of all certifiable antibiotic 
drug products for which an antibiotic 
Form 5 or 6 has been approved, a 
petition has been filed pursuant to 
paragraph (f) of the section, and 
paragraph (e) of the section has been 
amended to specify the use as essential. 

Therefore, under the Federal Food, 

Drug, and Cosmetic Act (secs. 301, 501, 
502, 505, 507, 701(a), 52 Stat. 1042-1043 
as amended. 1040-1053 as amended, 
1055-1056 as amended. 59 Stat. 463 as 
amended (21 U.S.C. 331, 351, 352, 355, 

357. 371(a))) and the National 
Environmental Policy Act of 1969 (Sec. 
102(2), 83 Stat. 853 (42 U.S.C. 4332)) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.1), Part 2 is amended in § 2.125 by 
revising paragraph (d) and by adding 
new paragraph (e)(7) and (8J, to read as 
follows: 


§ 2.125 Use of chlorofluorocarbon 
propellants In self-pressurized containers. 

***** 

(d) The use of a chlorofluorocarbon as 
a propellant in a self-pressurized 
container of a drug product will not 
result in the drug product being 
adulterated and/or misbranded 
provided a new drug application, a new 
animal drug application, or in the case 
of a certifiable antibiotic an Antibiotic 
Form 5 or 6 for the drug product has 
been approved, a petition has been filed 
as provided by paragraph (f) of this 
section, and paragraph (e) of this section 
has been amended to specify the use as 
essential. 

(e) * 

(7) Polymyxin B sulfate-bacitracin 
zinc-neomycin sulfate soluble antibiotic 
powder without excipients, for topical 
use on humans. 

(8) Anesthetic drugs for topical use on 
accessible mucous membranes of 
humans where a cannula is used for 
application. 

***** 

Effective date. This regulation is effective 
May 5.1980. 

(Secs. 301, 501, 502, 505, 507, 701(a). as 
amended 52 Stat. 1042-1043 as amended. 
1049-1053 as amended. 1055-1056. 59 Stat. 463 
as amended (21 U.S.C. 331, 351, 352, 355, 357, 
371(a)); (sec. 102(2), 83 Stat. 853 (42 U.S.C. 
4332))) 

Dated: March 11,1980. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory A ffoirs. 

|FR Doc, 80-10201 Filed 4-3-80; 8:45 am) 

BILUNG CODE 4110-03-14 


21 CFR Part 5 

Redelegations of Authority From the 
Commissioner of Food and Drugs; 
Revised Organization 

agency: Food and Drug Administration. 
action: Final rule. 

summary: This document revises the 
regulations setting forth the organization 
structure of the Food and Drug 
Administration (FDA). Several 
reorganizations have occurred since the 
structure was last issued. These revised 
regulations will present FDA's latest 
organization structure and give the 
latest addresses for the Field 
organization. 

EFFECTIVE DATE: April 4. 1980. 
for further information contact: 

Robert L. Miller, Office of Management 
and Operations (HFA-340), Food and 
Drug Administration, Department of 
Health, Education, and Welfare, 5600 


Fishers Lane, Rockville, MD 20857, 301- 
443—4976. 

supplementary information: 

Therefore, under the Federal Food, Drug, 
and Cosmetic Act (sec. 701(a), 52 Stat. 
1055 (21 U.S.C. 371(a))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1), Part 5 is 
amended by revising §§ 5.100 and 5.115 
to read as follows: 

§ 5.100 Headquarters. 

The central organization of the Food 
and Drug Administration consists of the 
following: 

Office of the Commissioner 1 

Commissioner of Food and Drugs. 

Deputy Commissioner. 

Office of Regulatory Affairs. 

Office of Health Affairs. 

Office of Policy Coordination. 

Office of Management and Operations. 

Office, of Planning and Evaluation. 

Office of Legislative Affairs. 

Office of Public Affairs. 

Office of Consumer Affairs. 

Bureau of Biologies 2 

Office of the Director. 

Division of Compliance (Biologies). 

Division of Virology. 

Division of Blood and Blood Products. 

Division of Control Activities. 

Division of Pathology. 

Division of Bacterial Products. 

Division of Biologies Evaluation. 

Bureau of Drugs 1 

Office of the Director. 

Office of Planning. Evaluation, and 
Management. 

Associate Director for Drug Monographs. 
Division of OTC Drug Evaluation. 

Division of Biopharmaceutics. 

Division of Generic Drug Monographs. 
Associate Director for Biometrics and 
Epidemiology. 

Division of Biometrics. 

Division of Poison Control. 

Division of Drug Experience. 

Associate Director for Compliance. 

Division of Methadone Monitoring. 

Division of Drug Product Quality. 

Division of Drug Labeling Compliance. 

Division of Drug Manufacturing. 

Associate Director for Pharmaceutical 
Research and Testing. 

Division of Drug Biology. 

Division of Drug Chemistry. 

National Center for Antibiotics Analysis. 
National Center for Drug Analysis. 

Associate Director for New Drug Evaluation. 
Division of Anti-Infective Drug Products. 
Division of Cardio-Renal Drug Products. 
Division of Surgical-Dental Drug Products. 
Division of Metabolism and Endocrine Drug 
Products. 

Division of Neuropharmacological Drug 
Products. 


1 Mailing address: 5800 Fishers Lane, Rockville. 
MD 20857 . 

a Mailing address: 8800 Rockville Pike. Bethesda. 
MD 20014 . 
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Division of Oncology and 

Radiopharmaceutical Drug Products. 
Division of Drug Advertising. 

Division of Scientific Investigations. 
Associate Director for Information Systems. 
Division of Drug Information Resources. 
Division of Information Systems Design. 
Medical Library. 

Bureau of Foods 3 
Office of the Director. 

Associate Director for Compliance. 

Division of Compliance and Industry 
Programs. 

Division of Food and Color Additives. 
Division of Regulatory Guidance. 

Division of Retail Food Protection. 

Associate Director for Nutrition and Food 
Sciences. 

Division of Consumer Studies. 

Division of Nutrition. 

Division of Microbiology. 

Division of Food Technology. 

Associate Director for Toxicology. 

Division of Mathematics. 

Division of Pathology. 

Division of Toxicology. 

Associate Director for Physicial Sciences. 
Division of Chemical Technology. 

Division of Color Technology. 

Division of Cosmetics Technology. 

Division of Chemistry and Physics. 

Bureau of Medical Devices 4 

Office of the Director. 

Office of Small Manufacturers Assistance. 
Associate Director for Device Research and 
Testing. 

Associate Director for Standards. 

Division of General Medical Device 
Standards. 

Division of In Vitro Diagnostic Device 
Standards. 

Associate Director for Compliance. 

Division of Compliance Programs. 

Division of Compliance Operations. 
Division of Product Surveillance. 

Associate Director for Device Evaluation. 
Division of Cardiovascular Devices. 
Division of Gastroenterology/Urology and 
General Use Devices. 

Division of Anesthesiology and Neurology 
Devices. 

Division of Obstetrics/Gynecology and 
Radiology Devices. 

Division of Surgical and Rehabilitation 
Devices. 

Division of Clinical Laboratory Devices. 
Division of Ophthalmic, Ear, Nose, Throat, 
and Dental Devices. 

Bureau of Radiological Health 1 

Office of the Director. 

Division of Compliance. 

Division of Biological Effects. 

Division of Electronic Products. 

Division of Training and Medical 
Applications. 

Bureau of Veterinary Medicine 1 

Office of the Director. 

Associate Director for Scientific Services. 


’Mailing address: 200 C St. SW., Washington. DC 

20204. 

4 Mailing address: 8757 Georgia Ave., Silver 

Spring. MD 20910. 
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Associate Director for Research. 

Division of Veterinary Medical Research. 
Associate Director for Scientific Evaluation. 
Division of Drugs for Avian Species. 

Division of Drugs for Ruminant Species. 
Division of Drugs for Swine and Minor 
Species. 

Division of Drugs for Non-Food Animals. 
Associate Director for Surveillance and 
Compliance. 

Division of Compliance. 

Division of Surveillance. 

Division of Animal Feeds. 

Executive Director for Regional Operations 1 

Office of the Executive Director. 

Associate Director for Field Support. 

Office of Resource Planning and 
Management. 

Division of Field Science and Technology. 
Division of Field Investigations. 

Division of Field Regulatory Guidance. 
Associate Director for Federal-State 
Relations. 

Division of Federal-State Relations. 

National Center for Toxicological Research 5 

Office of the Director. 

Office of Scientific Intelligence. 

Associate Director for Research Operations 
and Planning. 

Associate Director for Research. 

Division of Teratogenesis Research. 

Division of Mutagenesis Research. 

Division of Carcinogenesis Research. 

Division of Microbiology and Immunology. 
Division of Biometry. 

Division of Chemistry. 

Associate Director for Chemical Evaluation. 
Division of Chemical Toxicology. 

Division of Pathology. 

Division of Animal Husbandry. 

Associate Director for Management. 

Division of Management Services. 

Division of Toxicological Data Management 
Systems. 

Division of Facilities, Engineering, and 
Maintenance. 

§5.115 Field structure. 

Region I 

Regional Field Office: 585 Commercial St., 
Boston. MA 02109. 

District Office: 585 Commerical St., Boston. 
MA 02109. 

Winchester Engineering and Analytical 
Center: 109 Holton St.. Winchester, MA 
01890. 

Region II 

Regional Field Office: 850 Third Ave., 
Brooklyn. NY 11232. 

District Office: 850 Third Ave.. Brooklyn. NY 
11232. 

District Office: 599 Delaware Ave., Buffalo. 
NY 14202. 

District Office: 20 Evergreen Place. East 
Orange. NJ 07018. 

District Office: Post Office Box S-4427, San 
Juan Station, San Juan, PR 00905. 

Region III 

Regional Field Office: Rm. 1204, Second and 
5 Mailing address: Jefferson, AR 72079. 
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Chestnut Streets. Philadelphia. PA 19106. 
District Office: Rm. 1204. Second and 
Chestnut Streets. Philadelphia. PA 19106. 
District Office: 900 Madison Ave., Baltimore. 
MD 21201. 

Region IV 

Regional Field Office: 880 W. Peachtree St., 
Atlanta, GA 30309. 

District Office: 880 W. Peachtree St., Atlanta. 
GA 30309. 

District Office: 297 Plus Park Boulevard, 
Nashville. TN 37217. 

District Office: Post Office Box 118, Orlando, 
FL 32802. 

Region V 

Regional Field Office: Rm. A-1945,175 W. 

Jackson Boulevard. Chicago, IL 60604. 
District Office: Rm. 1222, 433 W. Van Buren 
St.. Chicago. IL 60607. 

District Office: 1141 Central Parkway, 
Cincinnati, OH 45202. 

District Office: 1560 E. Jefferson Ave.. Detroit, 
MI 48207. 

District Office: 240 Hennepin Ave.. 

Minneapolis, MN 55401. 

Minneapolis Center for Microbiological 
Investigations: 240 Hennepin Ave.. 
Minneapolis, MN 55401. 

Regional VI 

Regional Field Office: 3032 Bryan St.. Dallas, 
TX 75204. 

District Office: 3032 Bryan St.. Dallas, TX 
75204. 

District Office: 4298 Elysian Fields Ave., New 
Orleans. LA 70122. 

Houston Section: Suite 250.1440 North Loop. 
Houston, TX 77009. 

Region VII 

Regional Field Office: 1009 Cherry St., Kansas 
City, MO 64106. 

District Office: 1009 Cherry St., Kansas City. 
MO 64106. 

Region VIII 

Regional Field Office: 72119th St.. U.S. 

Customhouse. Denver, CO 80202. 

District Office: 72119th St., U.S. 
Customhouse, Denver, CO 80202. 

Region IX 

Regional Field Office: Rm. 526 U.N. Plaza 
Federal Office Bldg.. San Francisco, CA 
94102. 

District Office: Rm. 526 U.N. Plaza Federal 
Office Bldg., San Francisco. CA 94102. 
District Office: 1521 W. Pico Boulevard. Los 
Angeles, CA 90015. 

Region X 

Regional Field Office: Rm. 5003. 909 First 
Ave., Seattle, WA 98174. 

District Office: Rm. 5003. 909 First Ave., 
Seattle. WA 98174. 
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Effective dote. This regulation shall be 
effective April 4, 1980. 

(Sec. 701(a). 52 Stat. 1055 (21 U.S.C. 371(a)).) 

Dated: March 26.1980. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

|FR Doc. 80-10203 Filed 4-3-80: 8:45 am) 

BILLING CODE 4110-03-M 


21 CFR Part 81 
[Docket No. 79N-0194] 

General Specifications and General 
Restrictions for Provisional Color 
Additives for Use in Foods, Drugs, and 
Cosmetics; Temporary Tolerances; 
Confirmation of Effective Date 

agency: Food and Drug Administration. 
action: Confirmation of effective date. 

summary: This notice confirms the 
effective date of November 19,1979 of a 
regulation that amends the temporary 
tolerances for certain provisionally 
listed color additives that are used in 
ingested cosmetics and drugs. 
date: Effective date confirmed: 
November 19,1979. 

FOR FURTHER INFORMATION CONTACT: 
Gerad L. McCowin, Bureau of Foods 
(HFF-334). Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 200 C St. SW.. 
Washington. D.C. 20204, 202-472-5690. 
SUPPLEMENTARY INFORMATION: The 
Food and Drug Administration (FDA) 
published a final regulation in the 
Federal Register of August 21,1979 (44 
FR 48964). to reduce the levels of the 
temporary tolerances for six color 
additives, and to add two color 
additives to the temporary tolerance list 
for lipstick use; to specify the tolerances 
for mouthwashes and dentifrices; and, 
for ingested drugs other than 
mouthwashes and dentifrices, to reduce 
the levels of the temporary tolerances 
for three color additives, to remove one 
color additive from the temporary 
tolerance list and to add three color 
additives to the temporary tolerance list 
(21 CFR 81.25). One objection was 
received. 

The writer of the objection took 
exception to the temporary tolerance 
being placed on D&C Yellow No. 10 by 
the addition of this color to the 
temporary tolerance list (21 CFR 81.25). 
The objector requested that there be no 
restrictions on the use of D&C Yellow 
No. 10 other than good manufacturing 
practices. In support of this request, the 
objector cited this color’s history of use 
along with an FAO/ WHO evaluation 
which lists the completed safety studies 


and gives an acceptable daily intake 
(ADI) of 0.5 milligram per kilogram. The 
objector also quoted the concluding 
statement in an interim FDA report on 
the present toxicity studies with D&C 
Yellow No. 10 which states “We see no 
deleterious effects in either study that 
would preclude the provisional listing of 
the color.” In addition, the objector cited 
comparable statements in interim 
reports for other color additives which 
are now being tested at lower or at the 
same feeding levels as D&C Yellow No. 
10, and for which there are no temporary 
tolerances. Further, the objector called 
the usage data in the petition for D&C 
Yellow No. 10 obsolete. Many 
manufacturers, the objector claimed, 
have substituted D&C Yellow No. 10 for 
FD&C Yellow No. 5 because the FDA 
reported possible allergic reactions to 
the ingestion of FD&C Yellow No. 5. 
Finally, the objector pointed out that the 
lipstick tolerance for D&C Yellow No. 10 
is lower than the tolerance levels for 
other colors which have been fed 
without adverse effects at lower levels 
than the feeding level for D&C Yellow 
No. 10. The objector did not request a 
hearing. 

The safety studies listed by FAO/ 
WHO were considered by FDA in its 
review of D&C Yellow No. 10. The ADI 
given by FAO/WHO is a temporary 
estimate, and further testing by that 
organization is required. Furthermore, 
the interim reports cited in the objection 
are concerned not with what levels 
should be considered safe, but only with 
the continued provisional listing of these 
colors because the ongoing safety 
studies have not shown serious 
deleterious effects at this time. FDA 
uses safety studies as a basis for 
tolerance levels only when the studies 
are completed. The assertion that many 
manufacturers have switched from 
FD&C Yellow No. 5 to D&C Yellow No. 

10 increases the need for a temporary 
tolerance on this color because there is 
greater possibility for multiple 
exposures through the use of more than 
one product containing this color. The 
FDA has not prohibited the use of FD&C 
Yellow No. 5 in ingested products but 
will require a label declaration of its 
presence (see the Federal Register of 
June 26,1979; 44 FR 37212). The lipstick 
tolerance for D&C Yellow No. 10 is not 
based on a comparison with other 
colors, but is set at the level that was 
requested by the petitioners for this 
color. 

The FDA finds that this objection 
does not provide any new evidence 
regarding the safety of D&C Yellow No. 

10. There is no basis for considering a 
different tolerance at this time. These 
temporary tolerances should not be 


increased before the safety tests now 
underway are completed. The results of 
the ongoing tests will be used, when 
completed, as a basis for determining 
whether D&C Yellow No. 10 should be 
permanently listed and, if so, the 
appropriate limitations for this listing. 
The agency concludes that the 
temporary tolerances for D&C Yellow 
No. 10 provided in the regulation of 
August 21,1979, should not be changed. 

Therefore, under the transitional 
provisions of the Color Additive 
Amendments of 1960 (Title II. Pub. L. 86- 
618, sec. 203(d)(1)(C), 74 Stat. 405 (21 
U.S.C. 376 note)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.1), there being no 
other objections or any request for a 
hearing in response to the regulation of 
August 21,1979, the amendments 
promulgated thereby became effective 
on November 19.1979. 

Dated: March 25,1980. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory A ffairs. 

|FR Doc. 80-1019M Filed 4-3-80: 8.45 am) 

BILUNG CODE 4110-03-M 

21 CFR Part 101 
(Docket No. 77N-0404] 

Protein Products; Warning Labeling 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is establishing 
label warning requirements for products 
prepared in whole or in part from 
protein, protein hydrolysates, amino 
acid mixtures, or combinations of these, 
and that may be used to reduce weight. 
FDA is establishing these requirements 
because of evidence that very low 
calorie diets consisting primarily of 
protein may cause serious medical 
problems or death. The warning 
requirements will alert consumers of the 
potential health hazards of consuming 
these products of extended periods as 
the sole or primary source of calories in 
order to lose weight. 

date: The effective date of this final rule 
shall be August 4,1980. 

FOR FURTHER INFORMATION CONTACT: 
Victor P. Frattali, Bureau of Foods (HFF- 
202), Food and Drug Administration, 
Department of Health, Education, and 
Welfare, 200 C St. SW., Washington, DC 
20204, 202-245-1561. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

In the Federal Register of December 2. 
1977 (42 FR 61285), FDA proposed to 
require warnings on the labels of protein 













22905 


Federal Register / Vol. 45, No. 67 / Friday. April 4. 1980 / Rules and Regulations 


products that may be used for weight 
reduction. FDA considers the term 
“protein product” to include food 
products deriving 50 percent or more of 
their caloric value from protein and 
promoted for weight reduction or for 
food supplementation. The proposal was 
issued after FDA received numerous 
reports of illness and death among 
persons using these products in very low 
calorie diets for rapid weight loss. Since 
that time there has been an 
accumulation of evidence that prolonged 
use of a protein product as the sole or 
primary source of calories at very low 
daily intake levels may be causally 
associated with the sudden onset of 
heart irregularities and death in obese 
individuals who are otherwise well. 
Following issuance of the proposal, a 
tentative final rule was published on 
December 29,1978 (43 FR 60883). 

Because the tentative Final rule differed 
substantially from the proposal, an 
additional 60-day period was provided 
to allow interested parties to comment. 

II. Summary of Data and Information 
Gathering Activities 

1. The U.S. Public Health Service 
Protein Diet Task Force (USPHS Task 
Force) was established on December 6, 
1977 by the Assistant Secretary for 
Health of the Department of Health, 
Education, and Welfare with members 
representing FDA, the Center for 
Disease Control (CDC). the National 
Institutes of Health (NIH), and the 
National Center for Health Statistics 
(NCHS). The purpose of the USPHS 
Task Force was to explore the public 
health problem of deaths and injuries 
associated with the use of protein 
products as the sole or primary source of 
calories to achieve weight reduction. 

The USPHS Task Force monitored the 
death and injury information and related 
activities and, at the time of issuance of 
the tentative final rule, concluded that 
the total body of knowledge on the 
subject supported the hypothesis that a 
cause-and-effect relationship exists 
between cardiac deaths and prolonged 
use of protein products as the principal 
or sole source of nourishment for 
purposes of rapid weight reduction. The 
USPHS Task Force concluded that the 
hypothesis is supported in cases where 
the daily caloric intake is significantly 
below 800 Calories (below 800 
kilocalories). Newly available 
information on deaths summarized in 
the following paragraphs supports the 
USPHS Task Force’s initial conclusion. 
Since the USPHS Task Force will have 
served its function when this final rule is 
published, the chairman of the Task 
Force has recommended to the Assistant 


Secretary for Health that the unit be 
dissolved at that time. 

2. The Federal Trade Commission 
(FTC) in 1974 began an investigation of 
possible misrepresentations and unfair 
or deceptive nondisclosures in 
advertising and labeling of protein 
supplements. As a result of that 
investigation, FTC issued in 1975 a 
report recommending a proposed trade 
regulation rule to the Commission 
(‘‘Protein Supplement Health Hazards 
and Marketing Deceptions: A Staff 
Report to the Federal Trade 
Commission,” August 8,1975). A 
proposed trade regulation rule was 
published by the Commission in the 
Federal Register of September 5,1975 
(40 FR 41144), and a series of public 
hearings on the proposed rule were held 
in 1976. 

In 1977, FDA became increasingly 
concerned about the rapidly growing use 
of protein products as the primary or 
sole source of calories in very low 
calorie diets and the health hazards 
associated with such use. In the Federal 
Register of December 2,1977 (42 FR 
61285), FDA issued a proposal to 
establish label warning requirements for 
protein products that may be used for 
weight reduction. FTC also began in 
1977 an independent investigation of 
advertising for protein products used in 
weight reduction and worked closely 
with FDA to ensure complementary and 
nonduplicative actions. FTC has closed 
that particular investigation and, in 
doing so, indicated that: 

[although no further action is warranted at 
this time, promotion of concentrated protein 
products for use as the principal or sole 
source of calories for rapid weight loss 
without disclosing the health risks inherent in 
such a diet regime or the need for medical 
supervision would, in the Commission’s 
opinion, be a questionable business practice, 
especially in light of the Food and Drug 
Administration's tentative final rule requiring 
such disclosures in labeling. 

A copy of the letter (LET 055) from 
FTC indicating closure of their 
investigation of advertising for products 
used for weight reduction is on file with 
the Hearing Clerk, Food and Drug 
Administration. 

FTC is continuing its proceedings on 
advertising and labeling claims for 
protein supplements promoted to 
increase the amount of protein in the 
diet. Most recently the FTC staff issued 
a report related to the investigation of 
those products (“Advertising and 
Labeling of Protein Supplements: Staff 
Report and Recommendations on 
Proposed Trade Regulation Rule," Public 
Record No. 215-49,16 CFR Part 454, 
January 15,1979). In the report, the FTC 
staff recommended requirements for 


affirmative disclosure of the protein 
content of the product and health risks 
to infants and persons with liver or 
kidney damage. The FTC staff also 
recommended that false representations 
regarding protein use be prohibited and 
that affirmative disclosure of material 
facts be required when certain 
representations, standing alone, would 
be deceptive or misleading. Comments 
on that report will be reviewed and then 
final FTC staff recommendations will be 
made to the FTC Commissioners. 

3. At the time of publication of the 
tentative final rule, FDA had reports of 
60 deaths, involving men and women, 
associated with the use of protein or 
related products as the principal or sole 
source of calories for rapid weight loss. 

In evaluating these deaths, FDA and 
CDC used strict criteria to determine 
whether the deaths could be attributed 
to the use of a protein product as the 
sole or principal source of calories for 
an extended period. The primary 
criterion used was whether the death 
was a sudden cardiac-related death, 
clearly not atherosclerotic in origin, in 
an individual with no significant 
underlying heart disease who was either 
on a very low calorie protein diet or had 
recently discontinued such a diet. When 
the tentative final order was published, 
16 of the 60 cases were found to meet 
the criterion. All of the 16 decedents 
were white women between the ages of 
23 and 51 who were on some type of low 
calorie protein diet for a prolonged 
period of 2 to 8 months and who had 
achieved a major weight loss of between 
20 and 139 pounds. Following issuance 
of the tentative final order, a 
seventeenth case (Case No. 56) was 
determined to have met the criterion. 
That case is particularly noteworthy for 
two reasons: (1) It is the only qualifying 
case that involves a male, and (2) it 
involves the use of a powdered product 
containing proteins of high biological 
quality. The decedent was a 43-year-old 
obese white male who lost 180 pounds 
over a 7-month period while consuming 
a product consisting of egg- and milk- 
derived protein as well as carbohydrate 
and vegetable oil. The protein 
ingredients of the product contributed 
180 of the 320 Calories in the daily diet 
regimen. 

The fact that Case No. 56 involved a 
male is significant because the 16 other 
very low calorie protein diet related 
deaths of a cardiogenic nature involved 
white women, 51 years of age or 
younger. There was a question as to 
whether premenopausal white females 
might be particularly susceptible to the 
sudden onset of heart irregularities as a 
consequence of strict adherence to a 
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very low calorie protein diet. Moreover, 
although there are insufficient facts 
upon which to draw a conclusion, 
anecdotal information indicates that the 
frequency of dieting among males is less 
than that for females. Additionally, 
because the development of all case 
findings regarding very low calorie 
protein diets has been primarily a 
passive process consisting of voluntary 
submission by a variety of sources of 
reports of death, the cases on file 
probably do not constitute a 
representative sample for men and 
women and major racial groups. Thus, 
although only 1 case among 17 involved 
a male, these data are not regarded as 
indicating that men are less susceptible 
than women to the consequences of 
prolonged adherence to a very low 
calorie protein diet. Rather, these data 
appear to demonstrate that similar 
pathology can result in men as well as 
women. Case No. 56 involved a middle- 
aged male with a history of treated 
hypertension whose death during the 
early refeeding stage following a strict 7- 
month diet was attributed to a 
myocardial infarction (“heart attack"). 
However, the pattern of his death, 
syncope (blackout episodes) followed by 
intractable ventricular arrhythmia (a 
specific erratic functioning of the heart) 
and specific electro-cardiographic 
changes, was the same as that observed 
among the 16 females. Postmortem 
studies showed very little evidence for 
either significant coronary artery 
disease or hypertensive cardiovascular 
disease. Changes in the myocardium 
(heart muscle), however, were similar to 
those in the cases involving women, 
strongly indicating the possibility for a 
common pathological mechanism 
leading to death. 

The biological quality of the protein 
product involved in Case No. 56 is 
significant. A number of objections to 
the proposed regulations have stated 
that the proposed label warnings should 
not apply to products of high biological 
quality, but rather should be limited to 
hydrolyzed collagen products, the type 
most commonly used in the “liquid 
protein” diet, because there is no 
evidence that the high quality products 
are harmful. The evidence from Case 
No. 56 and Case Nos. 29 and 37 supports 
the conclusion in the tentative final rule 
(43 FR 60889-60890) that neither the 
physical form (i.e., aqueous solution or 
dehydrated solid) nor the biological 
quality of these products is a 
demonstrably determinative factor 
relative to causation of death. For these 
reasons, this order is directed at use of 
these products in very low calorie 
protein diets, regardless of whether they 


are liquid or powdered, high- or low- 
quality protein products. 

Since publication of the tentative final 
rule, FDA has received a few other 
reports of deaths that were purported to 
be associated with adherence to a very 
low calorie protein diet. These reported 
deaths have been investigated to the 
extent possible or deemed necessary. 

All appropriate information gathered in 
each of these cases was filed as part of 
the public record maintained by the 
Hearing Clerk, Food and Drug 
Administration. It is difficult to assess 
cause of death for most of the cases 
reported to FDA because of difficulties 
in collecting all the pertinent facts and 
because of a number of variables such 
as the preexistence of a serious illness 
in the decedent and adherence to a 
weight loss diet for a very limited 
period. It is extremely difficult to obtain 
accurate and complete information on 
these variables and to assess their effect 
on the cause of death. Accordingly, the 
practice of enumerating the additional 
reported deaths that are claimed to be 
associated with adherence to an 
extreme weight loss diet has been 
discontinued. Instead, only those cases 
which appear to meet the strict criteria 
mentioned above were selected for 
extensive followup and considered for 
inclusion among the 17 deaths for which 
a common pattern exists. 

Although deaths associated with 
adherence to a very low calorie protein 
diet continue to be reported to FDA and 
CDC, the frequency with which such 
deaths are brought to the attention of 
the agencies has declined greatly since 
the latter part of 1977 and early 1978. Of 
the 17 cardiogenic deaths mentioned 
above, for example, most occurred in 
September and October of 1977, and the 
latest occurred in January 1978. It is 
assumed that the decline in the number 
of deaths is reasonably ascribable to the 
concomitant decline in use of protein 
products as a consequence of the 
publicity surrounding the first reports of 
death associated with very low calorie 
protein diets in late 1977. 

Two scientific articles that review the 
epidemiology, general pathology, and 
cardiopathology for the 17 cases 
mentioned above have been prepared 
recently. Titles and references for both 
articles are as follows: “Sudden, 
Unexpected Death in Avid Dieters Using 
the Liquid-Protein-Modified-Fast Diet: 
Observations in 17 Patients and the Role 
of the Prolonged QT Interval," J. M. 

Isner, et al„ Circulation, 60:1401-1412 
(1979), and “Sudden Death Associated 
with Protein-Supplemented Weight 
Reduction Regimens." H. E. Sours, et al.. 


American Journal of Clinical Nutrition , 
in press. 

4. The tentative final rule described in 
some detail the telephone interview 
probability survey conducted in early 
1978 to determine the extent of use of 
protein products as the principal or sole 
source of nourishment for purposes of 
rapid weight reduction among women 
who were 25 to 44 years of age (43 FR 
60884). One of the main reasons for 
conducting the survey was to determine 
the frequency of use throughout 1977 
and early 1978 of the typical gelatin 
derived, “predigested liquid protein" 
products for two months or longer by 
women 25 to 44 years of age who were 
dieting to lose weight. This information, 
in combination with appropriate 
complementary data on deaths, was 
used to compute an adjusted annual rate 
for deaths of a sudden cardiogenic 
nature among female dieters who had 
used a liquid protein product. The death 
rate was computed to be 59 per 100,000 
population per year. Because there have 
been no additional reports to the agency 
of deaths among white women 25 to 44 
years of age that meet all other criteria, 
that death rate remains unchanged. 

5. The tentative final rule stated that 
the annual death rate for white females 
25 to 44 years of age in the general 
population whose deaths were 
etiologically similar to the pattern 
among the liquid protein dieters was 
derived from recent national statistics 
compiled by NCHS. That death rate is 2 
per 100,000 population per year (43 FR 
60884). The diagnostic criteria used to 
arrive at this rate were acute 
myocarditis, cardiomyopathy, cardiac 
arrest, ventricular fibrillation, and ill- 
defined heart disease. This normative 
death rate has served as a point of 
reference against which the estimated 
death rate for dieters (59 per 100,000 per 
year) has been compared to assess the 
relative risk of strict dieting (i.e., 2 
deaths versus 59). 

In an attempt to derive a better 
estimate of the normative death rate for 
obese females from the appropriate 
population subgroup whose deaths are 
not associated with antecedent serious 
illness, the USPHS Task Force 
recommended, and NCHS and CDC 
initiated, a study on information from 
death certificates. The procedure 
followed by NCHS and CDC involved 
identifying death certificates from 1975 
and 1976 for women 25 to 44 years of 
age whose deaths were associated with 
one or more of the diagnostic criteria 
mentioned above. Copies of these death 
certificates were obtained from the 
State agencies maintaining these 
records. Certificates that were either 
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incomplete or indicated the presence of 
significant underlying disease were 
eliminated from further consideration. 

Of those remaining, the physicians who 
had signed the certificates were 
requested to provide information on the 
height and weight of each decedent and 
any other pertinent medical information. 
CDC planned to select from the larger 
population of decedents those whose 
degree of obesity was similar to that of 
those individuals whose deaths are 
associated with adherence to a very low 
calorie protein diet. The relative obesity 
of these individuals was to be 
determined by using the ratio of weight 
to the square of the height in appropriate 
units of measure as an index. It was 
hoped that this information, along with 
available data on the prevalence of 
obesity in the general population, would 
yield a better estimate of a normative 
mortality rate for obese, nondieting 
females. FDA expected to use this 
mortality rate to more precisely assess 
the relative risk of death for women on a 
very low calorie protein diet. 

After responses from some of the 
States were received, it soon became 
evident that the high degree of 
variability from State to State in the 
quality of the required data would not 
permit an accurate calculation of the 
desired normative death rate. Therefore, 
this effort was discontinued. FDA does, 
however, plan to continue to use the rate 
of 2 per 100,000 population per year as a 
basis for comparison against the death 
rate among obese dieters. Although this 
rate is derived from the general female 
population, it is considered a reasonable 
basis for comparison because the 
normative death rate among obese, but 
otherwise healthy, premenopausal 
females is unlikely to be significantly 
different from that of the general female 
population. 

6. In an attempt to explore the basic 
mechanisms for the cause of death, FDA 
initiated a study using the laboratory rat 
as a model. The tests were intended to 
examine the pathophysiology of 
laboratory rats under severe conditions 
of caloric restriction on diets formulated 
primarily from commercial protein 
products. The tests were designed to 
assess possible correlations of 
myocardial arrhythmias and death with 
various aberrant states of nutritional 
health and rate of weight loss. The tests, 
which have been completed, have not 
significantly increased the agency’s 
understanding of the relationship 
between strict dieting and cardiac 
pathology. A report on some of the 
findings titled “Subacute Toxicity of 
Various Liquid Protein Diets Fed to 
Holtzman Rats—Histopathologic 
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Evaluation” has been filed with the FDA 
Hearing Clerk under Docket No. 77N- 
0404 (RPT 331). When all data analyses 
are complete, the entire body of 
information will be subjected to peer 
review for consideration for publication 
in the scientific literature. 

7. As noted in the tentative final 
order, FDA has made inspections of 
manufacturers, renackers, and 
reformulators of “predigested liquid 
protein” and o ier types of protein 
products promoted for weight control (43 
FR 60894). During these inspections of 
manufacturing processes, product 
samples were collected for analyses as 
part of a food sanitation and quality 
control program. Samples were tested 
for their ability to support growth of 
microorganisms of public health 
significance and were analyzed for 
amino acid content. Product labels were 
reviewed for ingredient and nutrition 
labeling and other information. The 
program evaluation is currently being 
prepared and will be placed on file with 
the Hearing Clerk. As noted previously, 
the information obtained regarding 
manufacturing methods and analyses of 
products sampled during establishment 
inspections have not provided insight 
into the cause of death for individuals 
using these products in very low calorie 
diets. 

8. A few additional complaints of 
illness or injury attributed to 
consumption of protein products by 
consumers attempting to lose weight 
have been reported to FDA since 
preparation of the tentative final rule for 
publication. Most of the complaints 
were directed to FDA district or regional 
offices located throughout the country. 
As noted previously, these reports of 
adverse reactions to a number of protein 
products usually consisted of anecdotal 
information regarding a diversity of 
conditions that included nausea, 
vomiting, allergic reactions, and the like. 
These reports, however, are generally 
regarded as providing insufficient 
information to indicate a cause-and- 
effect relationship between any one 
product or the whole class of products 
and the reported complaints and 
adverse reactions. These reports have 
been placed on file with the FDA 
Hearing Clerk. 

9. As mentioned in the tentative final 
rule, the USPHS Task Force suggested 
that medical and scientific opinion be 
obtained from a select group of experts 
on the immediate and long-term 
research needs concerning the 
management of obesity by severe 
caloric restriction (43 FR 60885). In 
response to this recommendation, a 
review of the subject by a group of 
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scientific and medical experts was 
performed in late November and early 
December of 1978 under the provisions 
of a contract for such services issued by 
FDA. The final report on this 
comprehensive review entitled 
“Research Needs in Management of 
Obesity By Severe Caloric Restriction” 
may be purchased from the National 
Technical Information Service, 5285 Port 
Royal Road. Springfield, VA 22161. 

Orders should contain the following 
information: Order number PB 80-128234 
and price code A07. The price of a copy 
of the report is § 10.00* A microfiche 
copy of the report may also be ordered 
using price code A01 at a price of 
§ 3.50.* 

A copy of the report is available for 
review in the office of the Hearing Clerk, 
Rm. 4-62. Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville, MD. 20857. 

10. As discussed in the tentative final 
rule, apart from the pursuit of 
epidemiological evidence regarding 
deaths, unequivocal establishment of a 
cause-and-effect relationship depends 
on a thorough understanding of the 
basic mechanisms causing the deaths in 
question (43 FR 60885). Unfortunately, a 
thorough understanding of the basic 
mechanisms of the reported deaths does 
not exist, although it does appear that 
the deaths are not related to the quality 
of protein consumed. Based on an 
evaluation by the CDC of information on 
the reported deaths, and the mortality 
rate data for dieting and nondieting 
females, it was concluded that 
adherence to a very low calorie protein 
diet, especially the liquid protein diet 
and its variations, for prolonged periods 
appears to be “associated with a 
significantly increased risk of dying 
suddenly from a cardiac arrhythmia 
resulting from myocardial damage. The 
clinical, electrocardiographic, and 
pathologic pattern of these deaths was 
highly suggestive of death by 
starvation.” The basis for this 
determination is discussed more 
thoroughly in the final report prepared 
by the CDC. and a copy of that report 
has been filed with the FDA Hearing 
Clerk (REF 055). 

III. Summary of Differences Between the 
Tentative Final Rule and the Final Rule 

Objections received in response to the 
tentative final rule prompted the 
revisions that have been incorporated 
into this final rule. The final rule differs 
from the tentative final rule in the 
following respects: 

1. The title of the regulation has been 
changed from “Protein Supplement, 


• Prices subject to change. 
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Warning Labeling” to “Protein Products. 
Warning Labeling.” 

2. Section 101.17(d)(4) has been added 
to clarify which warning statements 
should be used for protein products 
promoted for more than one purpose. 

3. Section 101.17(d)(6) has been added 
to clarify that protein products shipped 
in bulk form for use solely in the 
manufacture of other foods and not for 
distribution to consumers in such bulk 
form or container are exempt from the 
labeling requirements of § 101.17(d). 

4. The type size requirements for the 
warning statements in § 101.17(d) have 
been changed to not less that 1/16 of an 
inch. 

5. The effective date of the regulation 
has been extended from 60 to 120 days 
after publication of the final rule in the 
Federal Register. 

6. Section 101.17(d)(3) has been 
amended to clarify its applicability to 
protein products promoted or intended 
for food supplementation deriving more 
than 50 percent of their caloric value 
from protein and promoted specifically 
for purposes other than weight 
reduction. It has also been amended to 
eliminate the term “protein supplement” 
from the regulation. 

7. The label warning required by 
§ 101.17(d)(1) has been amended to 
specify that the term “very low calorie 
protein diet” means a diet of less than 
800 Calories per day. 

IV. Summary of Comments and Agency 
Responses 

Twenty-five comments were filed in 
response to the December 29,1978 
tentative final rule. A summary of the 
points raised in the comments and 
FDA’s position on them are given below. 

As with the proposal, comments were 
made on the general concept of 
requiring warning statements and the 
adequacy of that approach to solve 
problems associated with use of protein 
products. For the reasons described in 
the proposal and tentative final rule, 

FDA has concluded that requiring 
warning labels on protein products is 
the appropriate response to this public 
health problem. A few comments 
presented testimonial statements in 
support of specific products or objected 
to regulatory measures on the basis of 
personal experiences in which they 
benefited from use of protein products. 

On the other hand, some comments 
supported the agency’s initiatives, while 
others offered testimonials on adverse 
effects of using protein products and 
generally supported the agency’s actions 
or encouraged a stronger regulatory 
response. 

A. Legal Issues. The protein products 
label warning regulation is being 


promulgated under sections 701(a), 
403(a) and 201(n) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 

371(a). 343(a), and 321(n)). Section 701(a) 
provides broad authority to FDA to 
issue regulations “for the efficient 
enforcement” of the act. National 
Nutritional Foods Association v. 
Weinberger. 511 F. 2d 688, 695-701. (2d 
Cir. 1975). Section 403(a) of the act 
provides that a food is misbranded if 
“its labeling is false or misleading in any 
particular." and section 201(n) of the act 
provides that in determining whether the 
label or labeling of a product is false or 
misleading, it is appropriate to consider 
both the information contained in, and 
that which is omitted from, the label and 
labeling. In light of the evidence of the 
risks to health associated with the use of 
protein products in very low calorie 
diets, failure to warn consumers of those 
risks on the label of protein products 
consitutes omission of a material fact 
about the products. Omission of that 
fact renders the label for the products 
“false or misleading” and the products, 
therefore, misbranded. The authority of 
the agency under sections 201(n), 403(a) 
and 701(a) of the act to issue regulations 
to impose a warning requirement to 
prevent the products from being 
misbranded is well established. Almay, 
Inc. v. Califano, 569 F.2d 674 (D.C. Cir. 
1977); Cosmetic, Toiletry and Fragrance 
Association v. Schmidt, 409 F. Supp. 57 
(D.D.C. 1976). Indeed, these three 
sections have been the basis for many 
labeling regulations issued by FDA in 
recent years. See, for example. 21 CFR 
101.9 and Parts 102 and 104. 

1. One comment repeated the 
allegation that FDA improperly 
convened an advisory committee 
meeting on October 20,1977. in violation 
of the procedural provisions of the 
Federal Advisory Committee Act 
(FACA) regarding meeting notices. The 
comment contended that the proposed 
rule was issued, at least in part, as a 
result of that meeting and objected to 
the tentative final rule on that ground. 

FDA acknowledges that in National 
Nutritional Foods Association v. 

Califano, 603 F.2d 327, (2d Cir. 1979) the 
Second Circuit Court of Appeals held 
that the meeting of October 20,1977 
between FDA representatives and five 
clinicians specializing in the treatment 
of obesity was subject to the Federal 
Advisory Committee Act (FACA) and 
was held in violation of the procedural 
provisions of the FACA. However, the 
Court refused to invalidate the tentative 
final rule on that basis because the 
agency’s “rulemaking procedures afford 
ample opportunity to correct infirmities 
resulting from improper advisory 


committee action prior to the proposal.” 
FDA agrees with the Court’s conclusion 
that the opportunity to comment on the 
tentative final rule provides ample 
opportunity to remedy any infirmity 
resulting from the meeting. 

2. One comment argued that the 
warnings required by the final rule must 
be issued under authority of section 
403(j) of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 343(j)) and, 
therefore, in accordance with 
procedures in section 701(e) of the act 
(21 U.S.C. 371(e)), which provide 
opportunity for a formal evidentiary 
hearing before a warning could be 
required. 

This legal point was also argued in the 
case of Notional Nutritional Foods 
Association v. Califano, supra. The 
Court declined to grant relief to the 
plaintiffs because they had failed to 
exhaust their administrative remedies 
before the agency. 

FDA’s position on this matter was 
discussed in detail in the tentative final 
rule. Comments submitted on the 
tentative final rule have not provided 
persuasive justification for altering that 
position. 

Section 403(j) of the act, upon which 
these comments rely, concerns FDA's 
authority to require a particular type of 
information on the labels of foods for 
special dietary use, i.e., information 
concerning their “vitamin, mineral and 
other dietary properties as the Secretary 
determines to be * * * necessary in 
order to fully inform purchasers as to” 
their value for dietary uses (21 U.S.C. 
403(j)). In contrast, section 403(a) of the 
act embodies a broad prohibition on 
false or misleading labeling for all food, 
taking into account the extent to which 
the labeling fails to reveal facts about 
the consequences that may result from 
use of the article. 

Although there would appear to be 
some overlap in the kinds of 
informational deficiencies at which 
these two provisions are directed, it is 
clear that they are not coextensive. 
Section 403(a) of the act applies to all 
foods, and therefore has a broader 
scope than does section 403(j) of the act. 
It also applies to any form of false or 
misleading statement, not merely to 
those relating to “vitamin, mineral or 
other dietary properties.” Moreover, 
section 403(j) of the act authorizes FDA 
to affirmatively require label statements 
even where the failure to bear them 
would not make the labeling of a 
product false or misleading. Foods for 
special dietary use are subject to both 
sections, and compliance with FDA 
regulations issued under section 403(j) of 
the act does not obviate the need for the 
product to comply with regulations 
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issued under other sections of the law, 
including section 403(a) of the act. 
National Nutritional Foods Association 
v. FDA. 504 F.2d 761. 755 (2d Cir. 1974); 
United States v. An Article of Food 
• * ' Labeled in Part * * * Nuclomin, 
etc., 482 F.2d 581 (8th Cir. 1973) and 
United States v. An Article of Food, etc., 
377 F. Supp. 746 (E.D. N.Y. 1974). 

In short, special dietary foods are 
subject to the provisions and 
requirements of both section 403(a) of 
the act and 403(j) of the act. FDA has 
discretion to act under either section, 
depending upon the particular 
circumstances and the type of regulation 
it intends to issue. In this instance, FDA 
has elected to proceed under sections 
403(a), 201 (n) and 701(a) of the act. If the 
regulation is authorized by those 
sections (as FDA believes it is), its 
validity is not diminished by the fact 
that it may also be authorized by section 
403(j) of the act. There is nothing to 
suggest that section 403(j) preempts 
section 403(a) with respect to labeling 
requirements of the kind at issue in this 
rulemaking. Sections 403(a), 201 (n) and 
701(a) of the act do not require, as does 
701(e) of the act, that a formal 
evidentiary hearing be held. 

Accordingly, FDA will not hold a formal 
evidentiary hearing in connection with 
the promulgation of this regulation. 

3. One comment asked that FDA hold 
an informal hearing on the matter. 

FDA has concluded that the 
proceedings leading to this final rule 
have provided sufficient opportunity for 
the presentation of pertinent information 
related to use of protein products in very 
low calorie protein diets. A very large 
amount of information was submitted 
and used as the basis for this final 
decision. Therefore. FDA concludes that 
little, if any, additional public benefit 
could be derived from a costly and time- 
consuming informal hearing. 

4. One comment contended that the 
regulation is not supported by 
substantial evidence, is arbitrary and 
capricious, and is not in accordance 
with the law. 

FDA believes that throughout the 
proceedings leading to this final rule, 
substantial and persuasive evidence has 
been presented supporting its position. 
This evidence and the agency’s position 
on the legal issues have been set forth in 
detail in the tentative final rule and in 
this document. Therefore, the comment’s 
objection is unfounded. 

B. Alternative Courses of Action. 1. 
One comment suggested that FDA wait 
for FTC to complete its report on protein 
products before making any 
pronouncements. 

FTC and FDA have worked closely 
during their separate investigations of 


advertising and labeling for protein 
products for weight reduction and 
protein supplements. The regulatory 
initiatives of the two agencies are being 
coordinated to ensure complementary 
actions with nonduplicative 
requirements. FDA's rulemaking 
procedures have focused primarily on 
establishing warning labeling for protein 
products that are promoted for or may 
be used for weight reduction. The FDA 
final rule sets forth requirements for two 
different categories of protein products, 
depending on whether they are 
promoted for weight reduction, and is 
intended to increase consumer 
awareness of health hazard associated 
with use of protein products in very low 
calorie diets. 

The FTC investigation of advertising 
and labeling for protein supplements 
was directed toward misrepresentations 
and deceptive nondisclosures for those 
products, including those promoted for 
weight reduction. As previously 
discussed, FTC has closed one aspect of 
its proceedings on advertising for 
protein products used for weight 
reduction. It has also issued a staff 
report disclosing the findings of its 
investigation and recommending to the 
Commission a trade regulation rule for 
advertising and labeling claims for 
protein supplements promoted to 
increase the amount of protein in the 
diet (‘‘Advertising and Labeling of 
Protein Supplements: Staff Report and 
Recommendations on Proposed Trade 
Regulation Rule," Public Record No. 
215-49,16 CFR Part 454, January 15. 

1979). Comments on that report were 
requested, and those received will be 
reviewed and evaluated before final 
staff recommendations are made to the 
FTC Commissioners. The two agencies 
are continuing to communicate on 
developments related to their separate 
proceedings. Publication of the FDA 
final rule before completion of the FTC 
proceedings will not hinder continued 
cooperative efforts to ensure 
complementary, nonduplicative actions. 

2. One comment suggested that FDA 
wait until Congress acts on the proposed 
National Consumer Nutrition 
Information Act before proceeding. 

FDA has the responsibility and 
authority under current law for 
appropriately informing consumers of 
risks associated with use of protein 
products. Further delay pending 
congressional action on this matter is 
neither necessary nor warranted. 

C. Scope of the Regulation. 1 . A 
comment expressed concern that no 
distinction was made between liquid 
and powdered protein products even 
though liquid protein products are 
primarily of low biological quality; while 


powdered protein products are generally 
manufactured from milk, egg, and 
soybean derivatives, which are sources 
of good quality protein. One comment 
concluded that there was no scientific 
justification for associating illness or 
death with the “proper" use of a 
powdered protein product. 

The agency rejects these contentions. 
Evidence discussed in the tentative final 
rule suggested that neither the physical 
form nor the biological quality of protein 
products was a major factor for 
consideration relative to causation of 
death (43 FR 60889-60890). It was noted 
that in one of the reported deaths 
involving a woman with no known 
antecedent disease (Case No. 37). the 
implicated product was a powdered 
form promoted as a dietary supplement 
containing milk-derived proteins that 
are widely recognized for their high 
biological quality. In addition, as 
discussed above, Case No. 56 involved a 
man who was using a powdered protein 
product with high biological quality 
protein ingredients. 

FDA therefore maintains the position 
that no distinction should be made in 
protein products on the basis of protein 
quality. Rather, FDA has concluded that 
it is necessary to inform consumers of 
risks associated with use of protein 
products in very low calorie diets, 
regardless of the protein quality of the 
product. 

Although FDA has not made a 
distinction for protein products of high 
biological quality, it has provided an 
exemption to the requirements of 
§ 101.17(d)(1) for products promoted for 
weight control if they are accompanied 
by a nutritionally sound diet plan that 
provides 800 or more Calories per day. 
These products, particularly high quality 
protein products, can be used safely 
under the aforementioned conditions for 
a limited time. This exemption, in 
§ 101.17(d)(2), does not require that the 
label warning associate illness or death 
with use of a protein product, but 
requires that the label warning 
emphasize the necessity for following 
the accompanying diet plan and that it 
caution against use of the product as the 
sole or primary source of nourishment. 

2. Two comments questioned the use 
of protein concentration of the food as a 
criterion for requiring labeling. One 
suggested that because the protein 
concentration, i.e., the percentage of 
calories derived from protein, bears no 
rational relationship to the health 
hazards associated with the products, 
the regulation should be based on 
protein quality. 

The reasons for not distinguishing 
protein products on the basis of quality 
have been previously discussed. FDA 
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does not contend that protein 
concentration, per se, is one of the 
causes of the problems resulting from 
use of protein products. However, 
protein concentration is related to the 
reported illnesses and deaths in that 
products of high protein concentration 
were used more frequently in the very 
low calorie regimens. It is reasonable, 
therefore, to use protein concentration 
as a criterion for this regulation. 

3. One comment suggested that the 
final rule apply only to protein products 
that derive more than 50 percent of their 
calories from protein when used 
according to label directions. 

As previously noted, the use of 
protein concentration for the label 
warning requirement is based upon 
evidence of illnesses and deaths 
associated with the misuse of products 
of high protein concentration. FDA 
decided to measure the protein 
concentration on an “as packaged” 
basis rather than an “as consumed” 
basis because, in some cases, persons 
consume protein products in a manner 
other than that described in the label 
directions for the product. In other 
words, a product of high protein 
concentration on an “as packaged” 
basis may be the subject of misuse even 
though its labeling recommends that it 
be mixed with milk, thereby reducing its 
protein concentration below the 50 
percent level on an “as consumed” 
basis. Thus, use of the “as consumed” 
basis for determining protein 
concentration would exclude from the 
label warning requirement products that 
might be misused. 

4. One comment contended that a 
warning was not needed for products 
labeled as part of nutritionally balanced 
1,000-Calorie diets. 

FDA has concluded that the evidence 
on record indicates that protein products 
promoted for weight reduction in 
conjunction with nutritionally balanced 
diet plans providing 800 or more 
Calories per day have been misused. 

The telephone survey of use of protein 
products among American women 
demonstrated that a number of 
powdered protein products, some of 
which are promoted for use as part of a 
nutritionally balanced diet plan, were in 
fact used for extended periods as the 
principal source of calories in a weight 
reduction regimen. The survey criterion 
of “sole or principal use” of a protein 
product allowed for only the occasional 
use of milk, juice, black coffee, tea with 
lemon, and diet soft drinks. The survey, 
which is filed with the FDA Hearing 
Clerk as RPT 300, also indicated that 
frequency of use of these powdered 
products in 1977 as the principal source 
of calories for periods greater than 2 


months was about the same as that for 
liquid, primarily gelatin-derived, 
products. These facts support the need 
for a warning against the improper use 
of a product labeled as part of a 1,000- 
Calorie diet and promoted for weight 
reduction. 

The warning statement prescribed in 
§ 101.17(d)(2) for such products informs 
consumers of the necessity for following 
a prescribed nutritionally balanced diet 
plan and cautions against use of the 
products as the sole or primary source of 
calories for weight reduction. FDA 
believes this information should be 
conveyed to consumers because existing 
evidence suggests that the products 
might be used in a manner that is 
hazardous to health. Therefore, FDA 
disagrees with the comment’s 
contention. 

5. Two comments questioned the 
necessity for extending the regulation to 
all “protein supplements.” 

One of the comments said that neither 
the tentative final rule nor its preamble 
defines the term “protein supplement” 
and that there is no adequate 
explanation why purchasers of whole 
protein supplements should be 
instructed not to use them for weight 
reduction when no other food bears 
such a broad injunction against such 
use. In addition, the commenter 
contended that hydrolyzed collagen or 
gelatin products are mischaracterized 
when identified as “protein 
supplements” since they do not provide 
protein of high nutritional quality. 

FDA’s position in the tentative final 
rule and in this document continues to 
be that neither the biological quality nor 
other characteristics of a protein 
product (i.e., whole or hydrolyzed, in dry 
form or in solution) should be a factor in 
determining whether the product should 
bear warning labeling required by this 
rule. FDA believes there is ample 
evidence to support this position on file 
with the FDA Hearing Clerk. The 
evidence has been discussed in both the 
tentative final rule and in this document. 

There is also evidence that included 
in the wide variety of protein products 
that have been used as the sole or 
principal source of calories in very low 
calorie protein diets are products 
characterized on the label or in labeling 
as “supplements.” Case No. 56, which is 
discussed above, involved the use of a 
whole protein powdered product labeled 
as a "fasting supplement.” The label of 
that product identifies it as a “fasting 
program supplement.” Similarly, another 
product with good quality whole protein 
ingredients used in Case No. 37 contains 
the following label information: 

“(Product name) Dietary Supplement 
Non-Insulinizing Outpatient Fast * * * 


How to prepare—As a dietary 
supplement. Mix or blend well with 
coffee, tea, water, or low calorie soft 
drink.” 

FDA recognizes that there is a broad 
range of products consisting mostly of 
good quality protein that are intended 
for use as an addition to a diet that is 
normally adequate in protein and 
therefore might be classified as 
“supplements.” Such products include 
powdered drink mixes, vegetable 
protein, milk protein, egg protein, and 
other substances that are legitimately 
promoted for use other than for weight 
reduction. Because of similarities in 
terminology that is used to describe 
protein products promoted for weight 
reduction and protein products intended 
for some use that does not include 
weight reduction, there is the potential 
that consumers will conclude that the 
latter type of product is safe for use in 
weight reduction in very low calorie 
diets. FDA is concerned that a label 
warning requirement limited only to 
protein products promoted for weight 
reduction could be easily circumvented 
by promoting the product as a 
“supplement” with no attempt to inform 
the consumer about potential misuse for 
weight reduction. 

To prevent the reoccurrence of 
incidents of serious illness or death from 
products promoted as supplements, the 
agency has determined that any protein 
products promoted for purposes other 
than weight reduction should bear the 
warning statement specified in 
§ 101.17(d)(3) because they are 
susceptible to misuse by consumers who 
may be unaware of the hazards of 
misuse. The tentative final rule used the 
term “protein supplements” in 
§ 101.17(d)(3) to describe these products. 
As the comment points out, however, 
this term was not defined. Therefore, to 
make the applicability of § 101.17(d)(3) 
more clear, FDA is amending 
§ 101.17(d)(3) to eliminate the term 
“protein supplements” and to specify 
that protein products promoted or 
intended for dietary (food) 
supplementation that derive over 50 
percent of their caloric value from 
protein that are promoted specifically 
for purposes other than weight reduction 
are required to bear the warning 
statement specified in that section. 

Those products that derive 50 percent or 
more of their caloric value from protein 
that are promoted for weight reduction 
purposes must bear the warning 
statement specified in § 101.17(d)(1). (2), 
or (4), as appropriate. 

FDA points out that § 101.17(d)(3) is 
not intended to extend to traditional 
foods such as fish products and low-fat 
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cottage cheese that may derive over 50 
percent of their calories from protein. 
Traditional foods deriving 50 percent of 
their caloric value from protein would, 
however, be subject to § 101.17(d)(1) and 
(2) if they are promoted for weight 
reduction. 

As a further measure to make the 
intended scope of the regulation clear, 
the title of this regulation has been 
changed from “Protein Supplements. 
Warning Labeling" to “Protein Products. 
Warning Labeling.” 

6. One comment said that most of the 
products involved in incidents 
associated with low calorie protein diets 
are not really protein products and 
should not be so named. The comment 
pointed out that these products are 
partially hydrolyzed gelatin solutions or 
incomplete mixtures of amino acids 
having protein efficiency ratios (PER) 
near zero. 

FDA is aware of the low protein 
efficiency ratio (PER) of the protein 
constituting many of the protein 
products. These products are 
nevertheless protein products and can 
be marketed as such, and, therefore, 
should be regulated as protein products. 
Regulating these products as protein 
products does not allow manufacturers 
of these products to make any claims 
regarding protein content that they 
would not otherwise be permitted to 
make. Moreover, it is unlikely that 
consumers would be misled by the 
prominent use of the word “protein” or 
nutrition claims made in the labeling or 
advertising for these products because 
such claims would trigger the 
requirements for full nutrition labeling. 
Full nutrition labeling would require that 
the labeling of the product state the 
quantity of protein in each serving of the 
food product in grams and in percentage 
of the U.S. Recommended Daily 
Allowance (U.S. RDA). Additionally, if a 
product has a PER of less than 20 
percent of the PER of casein, the 
statement “not a significant source of 
protein” must be incorporated in the 
nutrition label as required by 
§ 101.9(c)(7)(ii)(o) (21 CFR 
101.9(c)(7)(ii)(o)). 

It should be noted that FDA believes 
that the term “protein" should not be 
used in the labeling of products that are 
not significant sources of protein. For 
example, “partially hydrolyzed gelatin 
solution” would be a more appropriate 
product name than “predigested liquid 
protein.” 

7. One comment objected to the 
exemption provided in § 101.17((d)(l) for 
high-protein weight reduction foods 
labeled as “low calorie” or “reduced 
calorie” on the grounds that these 
directions for use lack specificity and 


that therefore a label warning should be 
required. 

The exemption provided for “low 
calorie” or “reduced calorie” foods is 
intended to exempt from the label 
warning requirement traditional foods 
that contain a high protein 
concentration, such as “low calorie" 
cottage cheese. The exemption is 
applicable only if no other 
representations are made about the 
usefulness of the food in reducing 
caloric intake or body weight and the 
product is labeled in accordance with 
the provisions of 21 CFR 105.66, which 
governs the use of the terms "low 
calorie" and “reduced calorie.” Those 
currently marketed protein products that 
are not traditional foods would not 
comply with the requirements of 
§ 105.66 (21 CFR 105.66) and therefore 
could not be marketed under this 
exemption. Thus, this exemption would 
not allow a manufacturer to circumvent 
the requirements of § 101.17(d)(1). 

If a manufacturer of a “reduced 
calorie” or “low calorie” cheese product 
or other food that derives 50 percent or 
more of calories from protein decides to 
promote that particular product for use 
in a weight reduction regimen and 
designs a nutritionally balanced diet of 
800 or more calories that is promoted in 
conjunction with the product, 

§ 101.17(d)(2) would apply. 

D. Text of the Warning Statements. 1. 
One comment asked that clarification be 
provided in the regulation that the 
warning statements do not apply to 
traditional foods that derive 50 percent 
or more calories from protein, e.g., 
poultry white meat. 

A traditional food that derives 50 
percent or more calories from protein 
would not be subject to the warning 
requirements unless other criteria in the 
regulation were met. 

The intent of the regulation to exclude 
these foods is apparent from the 
criterion that the product be promoted in 
its labeling for use to reduce weight or in 
the case of § 101.17(d)(3) that it be 
promoted for dietary (food) 
supplementation. Thus, further 
clarification is unnecessary. 

la. A comment asked that the 
regulation contain clarification that the 
warnings do not apply to bulk products 
sold only for use as components of other 
foods. 

Although this point was clarified in 
the tentative final rule, FDA has decided 
to provide further assurance of the 
exemption in the regulation by adding 
§ 101.17(d)(6) as follows: 

(6) Protein products shipped in bulk form 
for use solely in the manufacture of other 
foods and not for distribution to consumers in 
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such bulk form or container are exempt from 
the labeling requirements of this paragraph. 

lb. Several comments said the 
language of the regulation failed to 
recognize that some products have more 
than one use. 

FDA recognizes that the warning 
statements in § 101.17(d) are prescribed, 
based in part, on the purposes for which 
protein products are promoted. Thus, 
because some products have more than 
one use and the use of more than one of 
the warnings on a particular product 
may cause confusion, it is necessary to 
further clarify when the different 
warnings are required. 

The warning prescribed in 
§ 101.17(d)(1) applies to all protein 
products that meet the criteria of that 
paragraph, even if they are promoted 
primarily or incidentally as protein 
dietary supplements. The warning in 
§ 101.17(d)(3) applies only if the protein 
product is promoted for food 
supplementation and specifically for 
purposes other than weight reduction. 

The exemption provided in § 101.17(d)(2) 
is applicable only if the protein product 
is promoted as part of a nutritionally 
balanced diet plan providing 800 or 
more Calories per day and the diet plan 
accompanies each consumer unit of the 
product. These criteria for use of the 
warnings in §§ 101.17(d) (1) and (2) are 
inherent in the wording of the 
regulation. However, for products 
promoted both as part of a nutritionally 
balanced diet plan and for food 
supplementation, additional clarification 
has been provided in the regulation by 
adding the following provision: 

(4) Protein products described in paragraph 
(d)(2) of this section which are also promoted 
for purposes other than weight reduction as 
described in paragraph (d)(3) of this section 
shall bear the warning statement set forth in 
paragraph (d)(2) of this section except that 
the phrase “or as a food supplement" may be 
inserted in the first sentence, i.e., “Use only 
as directed in the diet plan described 
herewith or as a food supplement." 

2. One comment opposed the 
requirement that a copy of the diet plan 
be included with each package of a 
protein product promoted for use as part 
of a nutritionally balanced diet plan 
providing 800 or more Calories per day. 

FDA recognizes that some protein 
products marketed primarily for 
purposes other than weight reduction 
may also be promoted incidentally as 
part of a nutritionally balanced diet 
plan. However, regardless of the relative 
frequency of promotional emphasis on 
usage of the product in conjunction with 
the diet plan, each package i9 required 
to be accompanied by a copy of the diet 
plan to ensure that each consumer who 
uses the product for the purpose of 





22912 


Federal Register / Vol. 45, No. 67 / Friday. April 4, 1980 / Rules and Regulations 


weight reduction is also advised of an 
appropriate diet plan. In the absence of 
an appropriate accompanying diet plan, 
the exemption provided by § 101.17(d)(2) 
does not apply. Therefore, if the product 
derives more than 50 percent of its total 
caloric value from whole protein, protein 
hydrolysates, amino acid mixtures, or a 
combination of these, and is promoted 
or represented for weight reduction 
purposes without an attendant diet plan, 
it is required to bear the warning 
prescribed in § 101.17(d)(1). 

3. One comment said it was not clear 
in the regulation that the regulation is 
directed at the misuse problem. The 
comment suggested using a title other 
than “Protein Products” in § 101.17(d)(1) 
and requested that the first sentence in 
the warning in that section be changed 
from “Very low calorie protein diets 
may cause serious illness or death” to 
“Misuse of this product may cause 
serious illness or death”. 

FDA has not adopted these suggested 
changes. The comment did not propose 
an alternative title for the regulation. In 
the absence of an equally brief and 
more aptly descriptive heading for the 
regulation, which addresses the topic of 
warning statements for protein products 
derived from whole protein, protein 
hydrolysates and amino acid mixtures, 
or combinations of these, which are 
promoted for weight reduction or to 
supplement the diet, the title remains 
unchanged. 

The suggested change in § 101.17(d)(1) 
was not adopted because it is believed 
that the phrase “very low calorie protein 
diets” effectively and succinctly 
identifies the type of misuse that should 
be avoided. If the suggested alternative 
language were used, consumers may not 
understand that very low calorie protein 
diets may cause serious illness or death. 

4. One comment suggested that the 
term “notice” should be substituted for 
“warning” because characterization of 
the label statement as a “warning” will 
improperly interfere with consumer 
motivation in the purchase and use of 
the products so labeled. Similarly, one 
comment suggested that the term 
“caution” be used and another 
suggested either “warning” or “caution”. 

FDA rejects these suggestions. 
Statements prescribed in § 101.17(d) are 
intended to constitute warnings that 
apprise consumers of pertinent 
information related to the use of protein 
products. The term “warning” is used to 
heighten consumer awareness of the 
significance of the statements. It is. 
therefore, undesirable to diminish the 
strength of the statements by use o f less 
explicit terms. 

5. One comment objected to making a 
distinction in the regulation between 


products promoted as part of a diet plan 
and those not promoted as part of a diet 
plan, particularly since the products 
may not be inherently different. The 
comment also suggested that, in lieu of 
the warnings in §§ 101.17(d) (1) and (2) a 
more appropriate statement would be: 

How To Prepare and Use: As with any food 
product, one should follow the directions for 
use. If used in connection with a diet plan, 
follow the diet plan. If used for weight 
reduction, remember that a well balanced 
diet should be followed. 

FDA has considered alternative 
means of defining and categorizing 
protein products and a wide range of 
warning, cautionary, and informational 
statements throughout the development 
of this regulation. Reasons for 
categorizing protein products according 
to the promoted use were discussed in 
depth in the tentative final rule and 
summarily in this final rule. FDA has not 
received convincing evidence that this 
manner of categorization for protein 
products is unreasonable or 
unworkable. Nor have there been 
persuasive arguments against 
differentiating compositionally 
equivalent products on the basis of 
intended usage. This distinction is 
necessary because the likelihood of 
misuse of a product varies depending on 
the use for which the product is 
promoted. Thus, varying the warning 
according to the intended use of the 
product is an appropriate means of 
ensuring that consumers are adequately 
cautioned against misuse of the product. 

FDA further disagrees with the 
comment’s allegation that the use of 
different warnings on compositionally 
equivalent products would be a source 
of confusion for consumers. Consumers 
should be able to understand the 
reasons for labeling such products 
differently, provided that the products 
are sold under distinct sets of labeling 
describing distinct uses. There is 
potential for consumer confusion, 
however, if improper and misleading 
promotional tactics are used to 
circumvent the effectiveness of a 
prescribed warning. The label warning 
requirements should therefore serve to 
avoid consumer confusion. 

6. One comment requested that, for 
protein products distributed only 
through specially qualified physicians, 
the sentence, “Very low calorie protein 
diets may cause serious illness or 
death” be deleted from the warning 
statement in § 101.17(d)(1). The 
comment suggested that the warning 
would be: 

Warning—Do not use for weight reduction 
without medical supervision. Use with 
particular care if you are taking medication. 


Not for use by infants, children, or pregnant 
or nursing women. 

The comment contended that, even 
with this change, the objectives outlined 
in the tentative final rule could still be 
achieved for products restricted for 
promotion and sale to physicians. 

FDA does not agree that deletion of 
the first sentence from the warning 
statement in § 101.17(d)(1) would still 
ensure that consumers are informed of 
the health risks associated with use of 
protein products in a low calorie dietary 
regimen. Although a physician 
distributing these products should not 
hesitate to discuss the risk with the 
patient, FDA does not have authority to 
require physicians to do so or to regulate 
which physicians distribute the 
products. The first sentence informing 
users that there are risks would, at least, 
establish a basis for more open and 
effective physician-patient dialogue on 
the health risks. 

7. One comment objected to use of the 
word “death” in the warnings 
prescribed in §101.17(d)(l). The 
comment contended that inclusion of the 
word “death” in a warning on food 
products was unprecedented and that 
the word would dissuade consumers 
from purchasing protein products. 

FDA has concluded that the comment 
has not sufficently justified deletion of 
the word from the warning statement. 
The occurrence of deaths following 
strict adherence to very low calorie 
protein diets is substantiated in the 
record. In the absence of the phrase “or 
death”, consumers would not be 
adequately informed of the health risks 
involved. Furthermore, the lack of 
precedent for use of the word “death” in 
a warning statement for food is 
irrelevant because in this case the 
record justifies such a warning for 
protein products towhich the 
requirement applies. 

8. One comment objected to the 
sentence in § 101.17(d)(2), “Do not use 
as the sole or primary source of calories 
for weight reduction.” The comment 
contended that the statement was 
superfluous in the context of the first 
sentence in the warning. The comment 
also objected to the sentence in 

§ 101.17(d)(3), “Do not use for weight 
reduction” as superfluous when 
appearing on a product promoted solely 
as a dietary supplement. 

FDA does not agree with these 
contentions. The precise emphasis 
added by these sentences contributes to 
the clarity of the warnings and does not 
overstate the intended message. 

9. One comment, previously discussed 
in the tentative final rule, objected to the 
lack of proper definition of the phrase 
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“very low calorie protein diet” in the 
label warning required by section 
101.17(d)(1) (43 FR 60892). 

Although this comment was rejected 
in the tentative final rule, the agency has 
reconsidered the comment and decided 
that the phrase in question should be 
defined in the label warning. The label 
warning has therefore been amended to 
inform consumers that the agency 
considers a diet of less than 800 Calories 
per day a very low calorie diet. 

E. Miscellaneous Comments. 1. A few 
comments opposed the placement of the 
warning statements on the principal 
display panel (PDF). 

FDA maintains that the warning 
statements prescribed by the final rule 
warrant the conspicuousness provided 
by placement on the PDP and, thus, has 
retained this requirement. 

2. One comment requested that the 
warnings be placed on the information 
panel and also suggested using small 
print for the warnings. 

The type size requirement in the final 
rule for the warning statement in 
paragraph (d)(1) was, “shall not be less 
ihan one-half the height of the largest 
type appearing on the label of the 
product. In no case shall the warning 
statement be printed in letters less than 
Vie of an inch.” The warnings in 
paragraphs (d)(2) and (d)(3) were to be 
printed “in letters no less than Vie of an 
inch.” FDA has reconsidered these 
requirements and has determined that, 
because of the length of the warning in 
paragraph (d)(1) and the amount of label 
space that potentially could be 
necessary to meet the proposed height 
requirement, the type size specified for 
the warning in paragraph (d)(1) should 
be revised. Therefore, for each of the 
warnings in § 101.17(d), this final rule 
requires a type size of no less than Vie 
of an inch. 

3. One comment objected that the 
regulation failed to address the 
substantial and continuing problem of 
irresponsible medical practitioners who 
refuse to acknowledge the high degree 
of risk associated with liquid protein 
diets. The comment expressed concern 
that the regulation would create among 
the public an unjustified sense of 
confidence in the safety of liquid protein 
dietary regimens when followed “under 
medical supervision.” The comment 
recommended that FDA develop and 
urge the States to adopt a model statute 
designed to limit the use of very low 
calorie diets to specially trained doctors 
and medical personnel. 

FDA acknowledges that medical 
supervision does not guarantee that all 
health risks from use of protein products 
in weight reduction diets will be 
avoided. FDA believes, however, that 


the first warning in the regulation will 
heighten the awareness of both 
consumers and medical practitioners of 
the seriousness of these health risks. A 
desired effect of this heightened 
awareness is that consumers will 
exercise more caution in seeking 
appropriate medical advice and that 
medical practitioners will be reminded 
of their responsibility to properly guide 
and monitor patients who follow low- 
calorie protein dietary regimens. 

Because FDA does not have authority 
to regulate procedures used by 
physicians and other personnel in 
administering these diets, stringent 
requirements of that nature cannot be 
imposed by this regulation. FDA 
recognizes, however, the merit of a 
“model statute” for State regulations 
and that approach can be given 
additional consideration if further action 
becomes necessary. 

4. One comment indicated that a 
labeling regulation may be unnecessary 
in view of the increase in consumer 
awareness of the hazards associated 
with misuse of protein products. The 
comment suggested that educational 
efforts and publicity may be a more 
effective approach than label warnings. 

Although the value of educational 
programs and the effectiveness of 
publicity campaigns are recognized, use 
of these mechanisms for enhancing 
consumer awareness does not absolve 
FDA from responsibility to require that 
material information appear on food 
labels whenever necessary. Indeed, 
reliance on educational programs alone 
would not adequately ensure that 
information was disseminated to those 
who use the particular products. Effects 
of publicity campaigns may be short¬ 
lived or unpredictable, depending on the 
extent to which counteracting 
promotional tactics are developed and 
on other factors. For these reasons and 
considering the seriousness of the health 
hazards that have been associated with 
misuse of protein products. FDA has 
decided that warning statements, as 
prescribed by the final regulation, are 
necessary to maintain a heightened 
consumer awareness of the problem. 

5. One comment submitted an abstract 
of a study regarding the cause of death 
of patients on a liquid protein diet. The 
comment expressed some disagreement 
with the FDA’s “conclusions” on the 
causes of such deaths, indicating that 
this study disclosed the cause to be 
related to branched-chain amino acid 
deficits. 

FDA acknowledges that the 
comment’s hypothesis on the cause of 
death of strict adherents to a diet 
composed essentially of hydrolyzed 
gelatin is one of several plausible 


explanations warranting consideration. 
Research studies have been or are being 
conducted within the agency and at 
other laboratories to enhance 
understanding of the basic mechanisms 
involved in deaths associated with use 
of protein products. At this time, 
however, insufficient information is 
available to formulate a conclusive 
opinion about the exact mechanism for 
causation of such deaths. Nevertheless, 
for the reasons discussed above, FDA 
believes warning labeling is necessary. 

6. Three comments suggested that the 
effective date proposed in the final rule 
apply to foods packaged on or after the 
60th day following publication and to 
labeling ordered after that date. One 
comment requested that the effective 
date be extended to 120 days after 
publication. 

FDA has decided to extend the 
effective date to 120 days after 
publication of this final rule in the 
Federal Register to allow manufacturers 
additional time to deplete existing 
stocks of labeling and to design and 
order new labeling. Protein products 
initially introduced into interstate 
commerce on or after August 4,1980, 
shall bear appropriate warning 
statements as proposed in this Final rule. 

FDA rejects the suggestion that the 
date when new labeling is ordered 
should be dispositive. That approach 
would create an inappropriate incentive 
to stockpile labeling without a warning 
and would make enforcement of the 
labeling requirement difficult or 
impossible because FDA does not have 
mandatory access to records relating to 
food labeling. 

The environmental impact analysis 
report prepared in conjunction with the 
proposed regulation has been reviewed 
and was determined to be valid for this 
final rule. A regulatory analysis 
assessment of the economic impact of 
the regulation has been prepared in 
accordance with Executive Order 
Number 12044. Copies of both of these 
documents have been placed on file 
with the Hearing Clerk, Food and Drug 
Administration, Rm. 4-62. 5600 Fishers 
Lane, Rockville. MD 20857. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(n). 
403(a), 701(a), 52 Stat. 1041 as amended, 
1047 as amended, 1055 (21 U.S.C. 321(n). 
343(a), 371(a))), it is ordered that Part 
101 be amended in § 101.17 by adding 
new paragraph (d) to read as follows: 

§ 101.17 Food labeling warning 
statements. 

* • ♦ * * 

(d) Protein products. (1) The label and 
labeling of any food product that derives 
more than 50 percent of its total caloric 
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value from either whole protein, protein 
hydrolysates, amino acid mixtures, or a 
combination of these, and that is 
represented on the label or in labeling or 
is otherwise promoted for use to reduce 
weight shall bear the following warning: 

Warning.—Very low calorie protein 
diets (below 800 Calories per day) may 
cause serious illness or death. Do not 
use for weight reduction without 
medical supervision. Use with particular 
care if you are taking medication. Not 
for use by infants, children, or pregnant 
or nursing women. Food labeled in 
accordance with the provisions of 
§ 105.66 of this chapter and bearing 
representations of “low calorie” or 
“reduced calorie” are exempt from the 
label warning requirements of this 
paragraph if no other representations 
are made with respect to the usefulness 
of the food in reducing caloric intake or 
body weight. 

(2) Products described in paragraph 
(d)(1) of this section are exempt from the 
labeling requirements of that paragraph 
if the protein products are promoted as 
part of a nutritionally balanced diet plan 
providing 800 or more Calories 
(kilocalories) per day and the label or 
labeling of the product specifies the diet 
plan in detail and the label and labeling 
bear the following warning statement: 

Warning.—Use only as directed in the 
diet plan described herewith (the name 
and specific location in labeling of the 
diet plan may be included in this 
statement in place of “diet plan 
described herewith”). Do not use as the 
sole or primary source of calories for 
weight reduction. 

(3) The label and labeling of food 
products promoted or intended for 
dietary (food) supplementation that 
derive more than 50 percent of their 
total caloric value from either whole 
protein, protein hydrolysates, amino 
acid mixtures, or a combination of these, 
and that are promoted specifically for 
purposes other than weight reduction 
shall bear the following warning: 

Warning.—Use this product as a food 
supplement only. Do not use for weight 
reduction. 

(4) Protein products described in 
paragraph (d)(2) of this section that are 
also promoted for purposes other than 
weight reduction as described in 
paragraph (d)(3) of this section shall 
bear the warning statement set forth in 
paragraph (d)(2) of this section except 
that the phrase “or as a food 
supplement” may be inserted in the first 
sentence, i.e., “Use only as directed in 
the diet plan described herewith or as a 
food supplement”. 

(5) The provisions of this paragraph 
are separate from and in addition to any 


labeling requirements promulgated by 
the Federal Trade Commission for 
protein supplements. 

(6) Protein products shipped in bulk 
form for use solely in the manufacture of 
other foods and not for distribution to 
consumers in such bulk form or 
container are exempt from the labeling 
requirements of this paragraph. 

(7) The warning statements required 
by paragraphs (d) (1), (2), (3). and (4) of 
this section shall appear prominently 
and conspicuously on the principal 
display panel of the package label and 
on any other labeling. The warning 
statements shall be printed in bold 
letters and shall be enclosed by lines 
forming a rectangle in an area separated 
from other written, printed, or graphic 
matter. The capitalized sentence in 
paragraph (d)(1) of this section shall be 
so capitalized on all labels and labeling. 
The height of the printed letters 
comprising the warning statements 
required by paragraph (d) of this section 
shall not be less than Vie of an inch. 

Effective date. All protein products 
initially introduced into interstate 
commerce on or after August 4,1980. 
shall bear appropriate warning 
statements as prescribed in this final 
rule. 

(Secs. 201 (n), 403(a), 701(a), 52 Stat. 1041 as 
amended. 1047 as amended, 1055 (21 U.S.C. 
321(n). 343(a), 371(a))) 

Dated: March 20,1980. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory A ffairs. 

|FR Doc. 00-10270 Filed 4-3-60; 8:45 am] 

BILLING CODE 4110-03-M 


21 CFR Part 172, 182, 184 and 186 
(Docket No. 78N-0174] 

Affirmation of Gras Status for Ethyl 
Formate, Formic Acid, and Sodium 
Formate as Direct and Indirect Human 
Food Ingredients 

AGENCY: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) affirms the 
generally recognized as safe (GRAS) 
status of ethyl formate as a direct 
human food ingredient and of formic 
acid and sodium formate as indirect 
human food ingredients. The safety of 
these ingredients has been evaluated 
under the comprehensive safety review 
being conducted by FDA. 

EFFECTIVE DATE: May 5,1980. 

FOR FURTHER INFORMATION CONTACT: 
Corbin I. Miles, Bureau of Foods (HFF- 
335), Food and Drug Administration, 


Department of Health. Education, and 
Welfare, 200 C St. SW., Washington, DC 
20204. 202-472-4750. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of March 27,1979 (44 
FR 18242), a proposal was published to 
affirm that ethyl formate is generally 
recognized as safe (GRAS) for use as a 
direct human food ingredient and that 
formic acid and sodium formate are 
GRAS for use as indirect human food 
ingredients. The proposal was published 
in accordance with the announced FDA 
review of the safety of GRAS and prior- 
sanctioned food ingredients. 

In accordance with § 170.35 (21 CFR 
170.35), copies of the scientific literature 
review on formic acid and derivatives, 
the report of the mutagenic tests for 
ethyl formate and the report of the 
Select Committee on GRAS Substances 
(the Select Committee) on ethyl formate, 
formic acid, and sodium formate are 
available for public review in the office 
of the Hearing Clerk, Food and Drug 
Administration, Room 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. Copies of 
these documents also are available for 
public purchase from the National 
Technical Information Service as 
announced in the proposal. 

In addition to proposing to affirm the 
GRAS status of ethyl formate, formic 
acid, and sodium formate, FDA advised 
in the proposal that it was unaware of 
any prior-sanctioned food ingredient 
uses for these ingredients, other than for 
the proposed conditions of use. Persons 
asserting additional or extended uses in 
accordance with approvals granted by 
the U.S. Department of Agriculture or 
FDA before September 6.1958, were 
given notice to submit proof of those 
sanctions so that the safety of the prior- 
sanctioned uses could be determined. 
That notice was also an opportunity to 
have prior-sanctioned uses of ethyl 
formate, formic acid, and sodium 
formate approved by issuance of an 
appropriate regulation under Part 181— 
Prior-Sanctioned Food Ingredients (21 
CFR Part 181), provided the prior- 
sanctioned use could be affirmed as safe 
on the basis of currently available data. 

Notice was also given that failure to 
submit proof of an applicable prior 
sanction in response to the proposal 
would constitute a waiver of the right to 
assert that sanction at any future time. 

No reports of prior-sanctioned uses for 
ethyl formate, formic acid, and sodium 
formate were submitted in response to 
the proposal. Therefore, in accordance 
with that proposal, any right to assert a 
prior sanction for a use of ethyl formate, 
formic acid, and sodium formate under 
conditions different from those set forth 
in this regulation has been waived. 
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No comments were received in 
response to the proposal and supporting 
data and information on ethyl formate, 
formic acid, and sodium formate. FDA 
therefore concludes that no change in 
the proposal to affirm the GRAS status 
of these ingredients is warranted on the 
basis of comments. 

In its original proposal. FDA proposed 
to establish food grade specifications for 
formic acid and sodium formate. Since 
then, however, FDA has reconsidered 
the necessity for imposing food grade 
specifications on indirect GRAS 
substances, such as formic acid and 
sodium formate. FDA has concluded 
that, as a general rule, food grade 
specifications are not necessary to 
assure the safety of an indirect GRAS 
substance, provided the substance is of 
a purity suitable for its intended use in 
accordance with § 170.30(h)(1). This 
conclusion is based on the fact that 
indirect uses generally result in 
extremely low levels of consumer 
exposure to the additive and 
correspondingly low levels of exposure 
to any impurities that may be present. If 
food grade specifications are found 
necessary in a particular case to assure 
the safety of an indirect GRAS 
ingredient, FDA will include them in the 
regulation. In the case of formic acid 
and sodium formate, FDA concludes 
that specifications are not necessary. 
Therefore, the final regulation governing 
the use of formic acid and sodium 
formate as indirect GRAS ingredients 
has been modified in proposed 
§§ 186.1316(b) and 186.1756(b) by 
removing the specifications. FDA 
intends to publish a proposal in the near 
future to amend its procedural 
regulations in Part 186 to reflect this 
new policy regarding specifications for 
indirect GRAS substances. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 

409. 701(a), 52 Stat. 1055, 72 Stat. 1784- 
1788 as amended (21 U.S.C. 321(a), 348, 
371(a))) and under authority delegated 
to the Commissioner (21 CFR 5.1), it is 
proposed that Parts 172,182,184, and 
186 be amended as follows: 

PART 172—FOOD ADDITIVES 
PERMITTED FOR DIRECT ADDITION 
TO FOOD FOR HUMAN 
COMSUMPTION 

§172.515 [Amended] 

1. In § 172.515 Synthetic flavoring 
substances and adjuvants by deleting 
the entry for “Ethyl formate.’* 


PART 182—SUBSTANCES 
GENERALLY RECOGNIZED AS SAFE 

§ 182.90 [Amended] 

2. In § 182.90 Substances migrating to 
food from paper and paperboard 
products by deleting the entry for 
“Formic acid or sodium salt.” 

§ 182.1295 [Deleted] 

3. By deleting § 182.1295 Ethyl 
formate. 

PART 184—DIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 

4. By adding new § 184.1295 to read as 
follows: 

§ 184.1295 Ethyl formate. 

(a) Ethyl formate (C a H«Oa, CAS Reg. 

No. 109-94-4) is also referred to as ethyl 
methanoate. It is an ester of formic acid 
and is prepared by esterification of 
formic acid with ethyl alcohol or by 
distillation of ethyl acetate and formic 
acid in the presence of concentrated 
sulfuric acid. Ethyl formate occurs 
naturally in some plant oils, fruits, and 
juices but does not occur naturally in the 
animal kingdom. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 2d Ed. (1972). 1 which is 
incorporated by reference. 

(c) The ingredient is used as a 
flavoring agent and adjuvant as defined 
in § 170.3(o)(12) of this chapter. 

(d) The ingredient is used in food at 
levels not to exceed good manufacturing 
practice in accordance with 

§ 184.1(b)(1). Current good 
manufacturing practice results in a 
maximum level, as served, of 0.05 
percent in baked goods as defined in 
§ 170.3(n)(l) of this chapter; 0.04 percent 
in chewing gum as defined in 
§ 170.3(n)(6), hard candy as defined in 
§ 170.3(n)(25), and soft candy as defined 
in § 170.3(n)(38) of this chapter; 0.02 
percent in frozen dairy desserts as 
defined in § 170.3(n)(20) of this chapter; 
0.03 percent in gelatins, puddings, and 
fillings as defined in § 170.3(n)(22) of 
this chapter, and 0.01 percent in all other 
food categories. 

(e) Prior sanctions for ethyl formate 
different from the uses established in 
this section do not exist or have been 
waived. 


1 Copies may be obtained from: National 
Academy of Sciences. 2101 Constitution Avenue, 
NW.. Washington. D.C. 20037. or examined at the 
Office of the Federal Register Library. 


PART 186—INDIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 

5. By adding new §§ 186.1316 and 
186.1756 to read as follows: 

§186.1316 Formic acid. 

(a) Formic acid (CH a Oa, CAS Reg. No. 
64-18-6) is also referred to as methanoic 
acid or hydrogen carboxylic acid. It 
occurs naturally in some insects and is 
contained in the free acid state in a 
number of plants. Formic acid is 
prepared by the reaction of sodium 
formate with sulfuric acid and is 
isolated by distillation. 

(b) Formic acid is used as a 
constituent of paper and paperboard 
used for food packaging. 

(c) The ingredient is used at levels not 
to exceed good manufacturing practice 
in accordance with § 186.1(b)(1). 

(d) Prior sanctions for formic acid 
different from the uses established in 
this section do not exist or have been 
waived. 

§ 186.1756 Sodium formate. 

(a) Sodium formate (CHNaO*, CAS 
Reg. No. 141-53-7) is the sodium salt of 
formic acid. It is produced by the 
reaction of carbon monoxide with 
sodium hydroxide. 

(b) The ingredient is used as a 
constituent of paper and paperboard 
used for food packaging. 

(c) The ingredient is used at levels not 
to exceed good manufacturing practice 
in accordance with § 186.1(b)(1). 

(d) Prior sanctions for sodium formate 
different from the uses established in 
this section do not exist or have been 
waived. 

Effective date: May 5,1980. 

(Secs. 201(s), 409. 701(a), 52 Stat. 1055, 72 Stat. 
1784-1788 as amended (21 U.S.C. 321(s), 348. 
371(a))) t f 

Note.—Incorporations by reference were 
approved by the Director of the Office of the 
Federal Register on July 10,1973 and July 20 
and 27.1977 and are on file in the Federal 
Register Library. 

Dated: March 12.1980. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

|FR Doc. 80-10196 Filed 4-3-60-. 8:45 amj 

BILLING CODE 4110-03-M 


21 CFR Part 177 

[Docket No. 77F-0277] 

Indirect Food Additives: Polymers; 
Methacrylic Acid Polymer With 
Ethylene and Isobutyl Acrylate, 
Sodium and Zinc Salts 

agency: Food and Drug Administration. 
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action: Final rule. 

summary: This document amends the 
food additive regulations for indirect 
food additives to provide for the safe 
use of methacrylic acid polymer with 
ethylene and isobutyl acrylate, sodium 
and zinc salts as articles or components 
of articles intended for contact with 
food. E. I. DuPont de Nemours, and Co. 
has filed a petition for such use. The 
petitioned substances are new members 
of a class of polymeric resins listed in an 
existing regulation, and their 
incorporation into the regulation 
requires a number of editorial changes. 
These changes do not affect the 
regulatory status of substances currently 
listed in the regulation. Also, for 
simplicity, the title of the regulation will 
be shortened to “Ionomeric resins" 
rather than being lengthened by the 
addition of the petitioned substance. 
dates: Effective April 4,1980; objections 
by May 5,1980. 

ADDRESSES: Written objections to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration. Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Gerad L McCowin, Bureau of Foods 
(HFF-334), Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 200 C St. SW., 
Washington, DC 20204, 202-472-5690. 
SUPPLEMENTARY INFORMATION: A notice 
published in the Federal Register of 
October 21,1977 (42 FR 56156) stated 
that a petition (FAP 5B3115) had been 
filed by E. 1. DuPont de Nemours and 
Co., Wilmington, DE 19898, proposing 
that § 177.1330 (21 CFR 177.1330) of the 
food additive regulations be amended 
by providing for the safe use of 
methacrylic acid polymer with ethylene 
and isobutyl acrylate, sodium and zinc 
salts as articles or components of 
articles intended for contact with food. 

The present name of this family of 
copolymers has been suggested by the 
petitioner and Chemical Abstracts 
Service as preferable to the old name, 
ethylene-methacrylic acidisobutyl 
acrylate copolymers, and/or their 
sodium and/or zinc salts. The agency 
agrees that these copolymer resins 
should be referred to by a name more in 
keeping with that preferred by the 
Chemical Abstracts Service. This name 
change will help to make all 
nomenclature more uniform and will 
make the cataloguing and compiling of 
computer data bases for all food 
additive substances easier. The new 
name will be used throughout the 
revised regulation. However, because of 
the similarity between these new 
ionomeric resins and those already 


regulated in § 177.1330, it is appropriate 
that the new resins occupy the same 
regulation as those already included in 
§ 177.1330. To avoid a cumbersome title 
to the regulation, its title is being 
changed to "Ionomeric resins." 

The chemical names of the 
copolymers currently regulated in 
§ 177.1330 will be appropriately brought 
into conformance with modem 
convention at a future time. However, 
these nomenclature considerations do 
not affect the regulatory status of the 
current substances included in 
§ 177.1330. 

Compliance tests for polymer resins 
have traditionally been abbreviated 
extraction tests which are easily and 
quickly conducted and provide a rapid 
method of insuring compliance of the 
particular polymeric food-contact article 
with the regulation. Such tests continue 
to be applicable to the currently 
regulated resins in § 177.1330. and the 
present regulation will in no way affect 
the compliance tests for these resins. 
Tests of this type have been provided 
also for the new ionomeric resins in this 
regulation under the title of 
"abbreviated tests" in paragraph 
(e)(2)(i). These tests will be sufficient for 
the majority of compositions and 
anticipated uses of these new resins. 

Certain of the new resins defined in 
the regulation set forth below, because 
of a combination of composition, Film 
thickness, and anticipated use, may 
have extractives measured by the 
appropriate abbreviated test that are in 
excess of the allowed values. A second 
"tier" of more elaborate "equilibrium" 
extraction tests has been provided for 
such articles. These equilibrium tests 
are to be used as alternative compliance 
tests, and instructions for performing 
them are provided in paragraph (e)(2)(h) 
of the amended § 177.1330. 

The method specified for conducting 
these compliance tests is referenced in 
the current § 177.1330 as ASTM Method 
F34-63T. The method has since been 
made a standard method, approved in 
1968 and reapproved in 1976 with no 
significant changes from the 1963 
version. The standard test method 
referenced in the present § 177.1330 has 
been changed therefore to ASTM 
Method F34-76. 

The Food and Drug Administration 
having evaluated data in the petition 
and other relevant material, concludes 
that § 177.1330 should be amended as 
requested in the petition. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 409 (c)(1)), 
72 Stat. 1786 (21 U.S.C. 348 (c)(1)) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 


CFR 5.1), Part 177 is amended by 
revising § 177.1330 as follows: 

§ 177.1330 Ionomeric resins. 

Ionomeric resins manufactured from 
either ethylene-methacrylic acid 
copolymers (and/or their ammonium, 
calcium, magnesium, sodium, and/or 
zinc partial salts), ethylene-methacrylic 
acid-vinyl acetate copolymers (and/or 
their ammonium, calcium, magnesium, 
sodium, and/or zinc partial salts), or 
methacrylic acid polymers with ethylene 
and isobutyl acrylate (and/or their 
sodium and/or zinc partial salts) may be 
safely used as articles or components of 
articles intended for use in contact with 
food, in accordance with the following 
prescribed conditions: 

(a) For the purpose of this section, the 
ethylene-methacrylic acid copolymers 
consist of basic copolymers produced by 
the copolymerization of ethylene and 
rflethacrylic acid such that the 
copolymers contain no more than 20 
weight percent of polymer units derived 
from methacrylic acid, and the ethylene- 
methacrylic acid-vinyl acetate 
copolymers consist of basic copolymers 
produced by the copolymerization of 
ethylene, methacrylic acid, and vinyl 
acetate such that the copolymers 
contain no more than 15 weight percent 
of polymer units derived from 
methacrylic acid. 

(b) For the purpose of this section, the 
methacrylic acid copolymers with 
ethylene and isobutyl acrylate consist of 
basic copolymers produced by the 
copolymerization of methacrylic acid, 
ethylene, and isobutyl acrylate such that 
the copolymers contain no less than 70 
weight percent of polymer units derived 
from ethylene, no more than 15 weight 
percent of polymer units derived from 
methacrylic acid, and no more than 20 
weight percent of polymer units derived 
from isobutyl acrylate. From 20 percent 
to 70 percent of the carboxylic acid 
groups may optionally be neutralized to 
form sodium or zinc salts. 

(c) The finished food-contact article 
described in paragraph (a) of this 
section, when extracted with the solvent 
or solvents characterizing the type of 
food and under the conditions of time 
and temperature characterizing the 
conditions of its intended use as 
determined from Tables 1 and 2 of 

§ 176.170(c) of this chapter, yields net 
acidified chloroform-soluble extractives 
in each extracting solvent not to exceed 
0.5 milligram per square inch of food- 
contact surface when tested by the 
methods described in paragraph (1)(1) of 
this section, and if the finished food- 
contact article is itself the subject of a 
regulation in Parts 174,175,176,177,178 
and § 179.45 of this chapter, it shall also 










Federal Register / Vol. 45, No. 67 / Friday, April 4. 1980 / Rules and Regulations 


22917 


comply with any specifications and 
limitations prescribed for it by that 
regulation. (NOTE: In testing the 
finished food-contact article, use a 
separate test sample for each required 
extracting solvent.) 

(d) The finished food-contact article 
described in paragraph (b) of this 
section, when extracted according to the 
methods listed in paragraph (e)(2) of this 
section and referenced in this paragraph 

(d) , using the solvent or solvents 
characterizing the type of food as 
determined from Table I of paragraph (f) 
of this section, shall yield net acidified 
chloroform-soluble extractives as 
follows: 

(1) For fatty food use. (i) For films of 2 
mil (0.002 inches) thickness or less, 
extractives shall not exceed 0.70 
milligram/square inch 1 (0.109 milligram/ 
square centimeter) of food-contact 
surface (/ 7 -heptane extractions) when 
extracted by the abbreviated method 
cited in paragraph (e)(2)(i) of this 
section. 

(ii) For Films of greater than 2 mils 
(0.002 inch) thickness, extractives shall 
not exceed 0.40 milligram/square inch 1 
(0.062 milligram/square centimeter) of 
food-contact surface (/7-heptane 
extractions) when extracted by the 
abbreviated method cited in paragraph 

(e) (2)(i) of this section, or 

(iii) Alternatively, for films of greater 
than 2 mils thickness, extractives shall 
not exceed 0.70 milligram/square inch 1 
(0.109 milligram/square centimeter) of 
food-contact surface (/?-heptane 
extractions) when extracted by the 
equilibrium method cited in paragraph 
(e)(2)(ii) of this section. 

(2) For aqueous foods, (i) The net 
acidified chloroform-soluble extractives 
shall not exceed 0.02 milligram/square 
inch 2 (0.003 milligram/square 
centimeter) of food-contact surface 
(water, acetic acid, or ethanol/water 
extractions) when extracted by the 
abbreviated method cited in paragraph 
(e)(2)(i) of this section. 

(ii) Alternatively, the net acidified 
chloroform-soluble extractives shall not 
exceed 0.05 milligram/square inch 2 
(0.078 mg/square centimeter) of food- 
contact surface (water, acetic acid, or 
ethanol/ water extractions) when 
extracted by the equilibrium method 
cited in paragraph (e)(2)(ii) of this 
section. If when exposed to /7-heptane, a 
particular film splits along die lines, thus 
permitting exposure of both sides of the 
film to the extracting solvent, the results 


’ Average of four separate values, no single value 
of which differs from the average of those values by 
more then ±10 percent. 

1 Average of four separate values, no single value 
of which differs from the average of those values by 
more than ±50 percent. 


for that film sample are invalid and the 
test must be repeated for that sample 
until no splitting by the solvent occurs. If 
the finished food-contact article is itself 
the subject of a regulation in Parts 174, 
175.176,177,178 and § 179.45 of this 
chapter, it shall also comply with any 
specifications and limitations prescribed 
for it by that regulation. 

Note.—In testing the finished food-contact 
article, use a separate test sample for each 
required extracting solvent. 

(e) Analytical methods —(1) Selection 
of extractability conditions for 
ionomeric resins. First ascertain the 
type of food (Table 1 of § 176.170(c) of 
this chapter) that is being packed or 
used in contact with the finished food- 
contact article described in paragraph 
(a) of this section, and also ascertain the 
normal conditions of thermal treatment 
used in packaging or contacting the type 
of food involved. Using Table 2 of 
§ 176.170 (c) of this chapter, select the 
food-simulating solvent or solvents and 
the time-temperature test conditions that 
correspond to the intended use of the 
finished food-contact article. Having 
selected the appropriate food-simulating 
solvent or solvents and time- 
temperature exaggeration over normal 
use, follow the applicable extraction 
procedure. 

(2) Selection of extractability 
conditions for ionomeric resins. Using 
Table I of paragraph (f) of this section 
ascertain the type of food that is being 
packed or used in contact with the 
finished food-contact article described 
in paragraph (b) of this section, and also 
ascertain the food-simulating solvent or 
solvents that correspond to the intended 
use of the finished food-contact article. 

(i) Abbreviated test. For intended use 
involving food contact at or below 120° 

F (49° C), the appropriate food- 
simulating solvent is to contact the food- 
contact film for the time and 
temperatures as follows: 


Solvent 

Time 

Temperature 

n-he plane. 

•2 

120* F (49* C). 

Water, 3% acetic acid, 
or 8%/50% ethanol. 

•48 

120* F (49* C). 


•Hours. 

(ii) Equilibrium test. For intended use 
involving food contact at or below 120° 

F (49° C), the appropriate food- 
simulating solvent is to contact the food- 
contact film at a temperature of 120° F 
until equilibrium is demonstrated. 


Solvent 

Minimum extraction 
times (hours) 

/> heptane. 

8. 10. 12 

Water. 3% acetic acid, or 8%/50% 
ethanol ..... 

72. 96. 120 



The results from a series of extraction 
times demonstrate equilibrium when the 
net chloroform-soluble extractives are 
unchanging within experimental error 
appropriate to the method as described 
in paragraphs (d) (l)(i) and (2)(i) of this 
section. Should equilibrium not be 
demonstrated over the above time 
series, extraction times must be 
extended until three successive 
unchanging values for extractives are 
obtained. In the case where intended 
uses involve temporary food contact 
above 120° F, the food-simulating 
solvent is to be contacted with the food- 
contact article under conditions of time 
and temperature that duplicate the 
actual conditions in the intended use. 
Subsequently the extraction is to be 
continued for the time period and under 
the conditions specified in the above 
table. 

(3) Reagents —(i) Water. All water 
used in extraction procedures should be 
freshly demineralized (deionized) 
distilled water. 

(ii) n-Heptane. Reagent grade, freshly 
redistilled before use. using only 
material boiling at 208° F (97.8° C). 

(iii) Alcohol. 8 or 50 percent (by 
volume), prepared from undenatured 95 
percent ethyl alcohol diluted with 
demineralized (deionized), distilled 
water. 

(iv) Chloroform. Reagent grade, 
freshly redistilled before use, or a grade 
having an established, consistently low 
blank. 

(v) Acetic acid. 3 percent (by weight), 
prepared from glacial acetic acid diluted 
with demineralized (deionized), distilled 
water. 

(4) Selection of test method. The 
finished food-contact articles shall be 
tested either by the extraction cell 
described in the Journal of the 
Association of Official Agricultural 
Chemists, Volume 47, No. 1, pages 177- 
179 (February 1964), also described in 
ASTM Method F 34-76 “Standard Test 
Method for Liquid Extraction of Flexible 
Barrier Materials” 3 which is 
incorporated by reference, or by 
adapting the in-container methods 
described in § 175.300(e) of this chapter. 

(5) Selection of samples. 

Quadruplicate samples should be tested, 
using for each replicate sample the 
number of finished articles with a food- 
contact surface nearest to 100 square 
inches. 

(6) Determination of amount of 
extractives —(i) Total residues. At the 
end of the exposure period, remove the 


’Copies may be obtained from: The American 
Society for Testing and Materials. 1916 Race St., 
Philadelphia, PA 19103. or examined at the office of 
the Federal Register Library. 
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test container or test cell from the oven, 
if any, and combine the solvent for each 
replicate in a clean Pyrex (or equivalent) 
flask or beaker, being sure to rinse the 
test container or cell with a small 
quantity of clean solvent. Evaporate the 
food-simulating solvents to about 100 
milliliters in the flask, and transfer to a 
clean, tared evaporating dish (platinum 
or Pyrex). washing the flask three times 
with small portions of solvent used in 
the extraction procedure, and evaporate 
to a few milliliters on a nonsparking, 
low-temperature hotplate. The last few 
milliliters should be evaporated in an 
oven maintained at a temperature of 
221° F (105° C). Cool the evaporating 
dish in a desiccator for 30 minutes and 
weigh the residues to the nearest 0.1 
milligram, e. Calculate the extractives in 
milligrams per square inch of the 
container or material surface. 

(o) Water, 3 percent acetic acid, and 8 
percent and 50 percent alcohol. 
Milligraextractives per square inch = 
e/s. 

(6) Heptane. Milligrams extractives 
per square inch=(e)/(s)(F) 

Where: 

Milligrams extractives per sample 
tested. 

s = Surface area tested, in square inches. 

F=Five, the ratio of the amount of 
extractives removed by heptane under 
exaggerated time-temperature test 
conditions compared to the amount 
extracted by a fat or oil under 
exaggerated conditions of thermal 
sterilization and use. 

e' = Acidified chloroform-soluble 
extractives residue, e' is substituted for e 
in the above equations when necessary 
(See paragraph (e)(6)(ii) of this section 
for method to obtain e'). 

If when calculated by the equations in 
paragraphs (e)(6)(i) (a) and (b) of this 
section, the extractives in milligrams per 
square inch exceed the limitations 
prescribed in paragraphs (c) or (d) of 
this section, proceed to paragraph 

(e)(6)(ii) of this section (method for 
determining the amount of acidified 
chloroform-soluble extractives residue). 

(ii) Acidified chloroform-soluble 
extractives residue. Add 3 milliliters of 
37 percent ACS reagent grade 
hydrochloric acid and 3 milliliters of 
distilled water to the evaporating dish 
containing the dried and weighed 
residue, e, obtained in paragraph 
(e)(6)(i) of this section. Mix well so 
every portion of the residue is wetted 
with the hydrochloric acid solution. 

Then add 50 milliliters of chloroform. 
Warm carefully, and filter through 
Whatman No. 41 filter paper (or 
equivalent) in a Pyrex (or equivalent) 
funnel, collecting the filtrate in a clean 
separatory funnel. Shake for 1 minute, 


then draw off the chloroform layer into a 
clean tared evaporating dish (platinum 
or Pyrex). Repeat the chloroform 
extraction, washing the dish, the filter 
paper, and the separatory funnel with 
this second portion of chloroform. Add 
this filtrate to the original filtrate and 
evaporate the total down to a few 
milliliters on a low-temperature 
hotplate. The last few milliliters should 
be evaporated in an oven maintained at 
221° F. Cool the evaporating dish in a 
desiccator for 30 minutes and weigh to 
the nearest 0.1 milligram to get the 
acidified chloroform-soluble extractives 
residue, e\ This e' is substituted for e in 
the equations in paragraphs (e)(6)(i) (a) 
and (b) of this section. 

(f) The types of food and appropriate 
solvents are as follows: 

Table 1 


Types of food Appropriate sotvenl 


t. Nonacid (pH above 5.0). aqueous Water, rvheptane. 
products; may contain salt or 
sugar or both, and including oiMn- 
water emulsions of tow- or high- 
fat content. 

2. Acidic (pH 5.0 or below). o-heptane. water. 3% 

aqueous products; may contain acetic acid. 

salt or sugar or both, and 
including oil-in-water emulsions of 
tow- or high-fat content 

3. Aqueous, acid or nonacid Water, o-heptane. 3% 

products containing free oil or fat; acetic acid 

may contain salt, and including 
water-evoil emulsions of tow- or 
high-fat content. 

4. Dairy products and modifications: Water, n-heptane 
I. Water-in-oil emulsions, high or 

tow fat 

ii. CW-m-water emulsions, high or 
low tat 


5. Low moisture fats and oils .. />heptane. 

6. Beverages: 

i. Containing up to 8% alcohol. ... 8% ethanol/water. 

ii. Nonalcoholic. .. 3% acetic acid 

m Containing more than 8% 50% ethanol/water, 

alcohol. 

7. Bakery products .... Water, n-heptane. 

8. Dry solids (without free fat or oil) No extraction test 

required 

9. Dry solids (with free fat or oil) . ^heptane 


(g) The provisions of paragraphs (c) 
and (d) of this section are not applicable 
to the ionomeric resins that are used in 
food-packaging adhesives complying 
with § 175.105 of this chapter. 

Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before May 5,1980, 
submit to the Hearing Clerk (HFA-305), 
Food and Drug Administration, Rm. 4- 
62, 5600 Fishers Lane, Rockville, MD 
20857, written objections thereto and 
may make a written request for a public 
hearing on the stated objections. Each 
objection shall be separately numbered 
and each numbered objection shall 
specify with particularity the provision 
of the regulation to which objection is 
made. Each numbered objection on 
which a hearing is requested shall 
specifically so state; failure to request a 


hearing for any particular objection 
shall constitute a waiver of the right to a 
hearing on that objection. Each 
numbered objection for which a hearing 
is requested shall include a detailed 
description and analysis of the specific 
factual information intended to be 
presented in support of the objection in 
the event that a hearing is held; failure 
to include such a description and 
analysis for any particular objection 
shall constitute a waiver of the right to a 
hearing on the objection. Four copies of 
all documents shall be submitted and 
shall be identified with the Hearing 
Clerk docket number found in brackets 
in the heading of this regulation. 
Received objections may be seen in the 
above office between the hours of 9 a.m. 
and 4 p.m., Monday through Friday. 

Effective date. This regulation shall 
become effective April 4,1980. except as 
to any provisions that may be stayed by 
the filing of proper objections. 

(Sec. 409(c)(1), 72 Stat. 1786 (21 U.S.C. 
348(c)(1)).) 

Note. —Incorporation by reference 
approved by the Director of the Office of the 
Federal Register on December 27,1979 and is 
on file in the Federal Register Library. 

Dated: March 18,1980. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory A ffairs. 

|FR Doc. 80-10202 Filed 4-3-80; 8:45 am) 
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21 CFR Part 442 
[Docket No. 79N-0172J 

Cepha Antibiotic Drugs; Cephradine 
Tablets 

agency: Food and Drug Administration. 
action: Final Rule. 

summary: This document amends the 
antibiotic drug regulations to provide for 
the certification of a new dosage form, 
cephradine tablets. The manufacturer 
has supplied sufficient data and 
information to establish the safety and 
efficacy of cephradine tablets. 

DATES: Effective April 4,1980; comments 
by May 5,1980. 

address: Written comments to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-62, 5600 
Fishers Lane. Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Joan M. Eckert, Bureau of Drugs (HFD- 
140), Food and Drug Administration. 
Department of Health, Education, and 
Welfare, 5600 Fishers Lane, Rockville. 
MD 20857, 301-443-4290. 

SUPPLEMENTARY INFORMATION: The 
Food and Drug Administration (FDA) 
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has evaluated data submitted in 
accordance with regulations 
promulgated under section 507 of the 
Federal Food. Drug, and Cosmetic Act 
(21 U.S.C. 357), as amended, with 
respect to providing for the certification 
of a new dosage form, cephradine 
tablets. The agency concludes that the 
data supplied by the manufacturer on 
cephradine tablets are adequate to 
establish its safety and efficacy when 
used as directed in the labeling, and that 
the regulations should be amended in 
Part 442 (21 CFR Part 442) to provide for 
its certification. 

The agency has determined pursuant 
to 21 CFR 25.24(d)(9) (proposed 
December 11.1979, 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

Therefore, under the Federal Food, 

Drug, and Cosmetic Act (sec. 507, 59 
Stat. 463 as amended (21 U.S.C. 357)) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.1), Part 442 is amended by adding 
in Subpart B new § 442.140c to read as 
follows: 

§ 442.140c Cephradine tablets. 

(a) Requirements for certification —(1) 
Standards of identity, strength, quality, 
and purity. Cephradine tablets are 
composed of cephradine and one or 
more suitable and harmless diluents, 
binders, lubricants, and colorings. Each 
tablet contains 1,000 milligrams of 
cephradine. Its potency is satisfactory if 
it is not less than 90 percent and not 
more than 120 percent of the number of 
milligrams of cephradine that it is 
represented to contain. Its moisture 
content is not more than 6.0 percent. It 
disintegrates within 30 minutes. The 
cephradine used conforms to the 
standards prescribed by § 442.40(a)(1). 

(2) Labeling. It shall be labeled in 
accordance with the requirements of 
§ 432.5 of this chapter. 

(3) Requests for certification; samples. 
In addition to complying with the 
requirements of § 431.1 of this chapter, 
each such request shall contain: 

(i) Results of tests and assays on: 

(a) The cephradine used in making the 
batch for potency, safety, moisture, pH, 
cephalexin content, identity, and 
crystallinity. 

[/>) The batch for potency, moisture, 
and disintegration time. 

(ii) Samples required: 

(a) The cephradine used in making the 
batch: 10 packages, each containing 
approximately 500 milligrams. 
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(6) The batch: A minimum of 36 
tablets. 

(b) Tests and methods of assay —(1) 
Potency. Use either of the following 
methods; however, the results obtained 
from the hydroxylamine colorimetric 
assay shall be conclusive. 

(i) Microbiological agar diffusion 
assay. Proceed as directed in § 436.105 
of this chapter, preparing the sample for 
assay as follows: Place a representative 
number of tablets into a high-speed 
glass blender jar containing sufficient 1 
percent potassium phosphate buffer, pH 
6.0 (solution 1), to give a stock solution 
of convenient concentration. Blend for 3 
to 5 minutes. Remove an aliquot and 
further dilute with solution 1 to the 
reference concentration of 10.0 
micrograms of cephradine per milliliter 
(estimated). 

(ii) Hydroxylamine colorimetric 
assay. Proceed as directed in 

§ 442.40(b)(l)(ii), except prepare the 
sample and calculate the cephradine 
content as follows: 

(o) Preparation of sample. Blend a 
representative number of tablets in a 
high-speed glass blender jar with 
sufficient distilled water to give a stock 
solution of convenient concentration. 
Further dilute an aliquot of this solution 
with distilled water to 1 milligram of 
cephradine per milliliter (estimated). 

(Z>) Calculations. Calculate the 
cephradine content as follows: 

A m xP,xd 

Milligrams per tablet --— 

A,x I.OOOxn 

where 

A u — Absorbance of sample solution; 

P,=Potency of working standard in 
micrograms per milligram; 
c/= Dilution factor for sample; 

Am = Absorbance of working standard 
solution; 

n = Number of tablets in the sample 
assayed. 

(2) Moisture. Proceed as directed in 
§ 436.201 of this chapter. 

(3) Disintegration time. Proceed as 
directed in § 436.212 of this chapter, 
using the procedure described in 
paragraph (e)(1) of that section. 

Because the conditions that must be 
met prior to providing for certification of 
this drug have been complied with and 
because the matter is noncontroversial. 
the Food and Drug Administration finds 
that notice and public procedure and 
delayed effective date are unnecessary, 
and that the amendment may become 
effective upon the date of publication in 
the Federal Register. However, 
interested persons may on or before 
May 5,1980, submit to the Hearing Clerk 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, written 


Rules and Regulations 

comments on this proposal. Four copies 
of any comments are to be submitted, 
except that individuals may submit one 
copy. Comments are to be identified 
with the Hearing Clerk docket number 
found in brackets in the heading of this 
document. Received comments may be 
seen in the above-named office between 
9 a.m. and 4 p.m.. Monday through 
Friday. 

Agency regulations for the issuance, 
amendment or repeal of any regulation 
under section 507 of the act (21 CFR 
430.20) require that any person who will 
be adversely affected by the foregoing 
regulation be given an opportunity to file 
objections to it, request a hearing, and 
show reasonable grounds for the 
hearing. Any person who decides to 
seek a hearing must file (1) on or before 
May 5,1980. a written notice or 
participation and request for hearing, 
and (2) on or before June 3,1980, the 
data, information, and analyses on 
which the person relies to justify a 
hearing, as specified in § 430.20. The 
procedures and requirements governing 
this order are contained in § 430.20. A 
request for a hearing may not rest upon 
mere allegations or denials, but must set 
forth specific facts showing that there is 
a genuine and substantial issue of fact 
that requires a hearing. If it conclusively 
appears from the face of the data, 
information, and factual analyses in the 
request for hearing that no genuine and 
substantial issue of fact precludes the 
action taken by this order, or if a request 
for a hearing is not made in the required 
format or with the required analyses, the 
Commissioner of Food and Drugs will 
enter summary judgment against the 
person(s) who request the hearing, 
making findings and conclusions and 
denying a hearing. 

All hearing requests submitted under 
this order must be filled in five copies, 
identifying the docket number appearing 
in the heading of this order, with the 
Hearing Clerk, Food and Drug 
Administration (HFA-305), Rm. 4-62, 
5600 Fishers Lane, Rockville. MD 20857. 

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be 
seen in the office of the Hearing Clerk, 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Effective date. This regulation shall be 
effective April 4,1980. 

(Sec. 507, 59 Stat. 463 as amended (21 U.S.C. 
357).) 
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Dated: March 10.1980. 

Mary A. McEniry. 

Assistant Director for Regulatory Affairs, 
Bureau of Drugs . 

]FR Doc 80-10197 Filed 4-3-80; 8:45 am] 
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21 CFR Part 520 

Oral Dosage Form New Animal Drugs 
Not Subject to Certification; 
Diphenylhydantoin Sodium Capsules 

agency: Food and Drug Administration. 
action: Final rule. 

summary: This document amends the 
regulations for diphenylhydantoin 
sodium capsules to indicate those 
conditions of use for which approvals 
for identical products need not include 
certain types of effectiveness data. 
These conditions of use were classified 
as effective as a result of a National 
Academy of Sciences—National 
Research Council (NAS/NRC), Drug 
Efficacy Study Group evaluation of the 
product. In lieu of certain effectiveness 
data, approval may require submission 
of bioequivalence or similar data. A 
previous Federal Register publication 
has reflected that this product is in 
compliance with the conclusions of the 
review. 

EFFECTIVE DATE: April 1, 1980. 

FOR FURTHER INFORMATION CONTACT: 

Henry C. Hewitt, Bureau of Veterinary 
Medicine (HFV-110), Food and Drug 
Administration, Department of Health. 
Education, and Welfare, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
3430. 

SUPPLEMENTARY INFORMATION: The 

NAS/NRC review of this product was 
published in the Federal Register of 
August 14, 1970 (35 FR 12965). In that 
document, the Academy concluded, and 
FDA concurred, that the product was 
probably effective as an aid in the 
control of epileptic convulsions and 
certain nervous symptoms in dogs. 

That announcement was issued to 
inform holders of new animal drug 
applications (NADA's) of the findings of 
the Academy and the agency, and to 
inform all interested persons that such 
articles could be marketed if they were 
the subject of approved NADA’s and 
otherwise complied with the 
requirements of the Federal, Food. Drug, 
and Cosmetic Act. 

Parke. Davis & Co., Joseph Campau 
Avenue at the River, Detroit, MI 48232, 
responded to the notice by submitting a 
supplemental NADA (6-032V) providing 
current information covering 
manufacturing and controls and revising 
the labeling for the safe and effective 


use of the product in the control of 
epileptiform convulsions in dogs. The 
supplemental application was approved 
by a regulation published in the Federal 
Register of December 22,1971 (36 FR 
24214). The regulation reflecting this 
approval established a new section for 
the drug (21 CFR 135c.62, recodified at 
21 CFR 520.704). The new section did not 
specify those conditions of use that 
were NAS/NRC approved. 

This document amends the regulations 
to indicate those conditions of use for 
which approval for identical products 
need not include certain types of 
effectiveness data required for approval 
by § 514.1 ll(a)(5)(ii) of the new animal 
drug regulations. In lieu of those data, 
approval of such products may be 
obtained if bioequivalency or similar 
data are submitted as suggested in the 
guideline for submitting NADA’s for 
generic drugs reviewed by the NAS/ 
NRC. The guideline is available from the 
office of the Hearing Clerk (HFA-305). 
Food and Drug Administration. Rm. 4- 
62, 5600 Fishers Lane, Rockville, MD 
20857. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))), and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1) and 
redelegated to the Director of the Bureau 
of Veterinary Medicine (21 CFR 5.83), 

Part 520 is amended in § 520.704 by 
adding the footnote reference after 
paragraph (c)(1), (2). (3). and (4) and by 
adding at the end of the section the 
footnote to read as follows: 

§ 520.704 Diphenylhydantoin sodium 
capsules. 

***** 

(c) Conditions of use, ( 1 ) * * * *1 

( 2 )* 4 ** 

(3) * * ** 

( 4 ) * * * i 

Effective date. This regulation shall be 
effective May 5.1980. 

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i))) 

Dated: March 7.1980. 

Lester M. Crawford, 

Director. Bureau of Veterinary Medicine. 

JFR Doc. 80-10200 Filed 4-3-80: 8:45 am] 

BILLING COOE 4110-03-M 


1 These conditions are NAS/NRC reviewed and 
deemed effective. Applications for these uses need 
not include effectiveness data as specified by 
§ 514.111 of this chapter, but may require 
bioequivalency and safety information. 


21 CFR Part 573 
(Docket No. 79F-0354] 

Food Additives Permitted in Feed and 
Drinking Water of Animals; 
Hydrogenated Corn Syrup 

agency: Food and Drug Administration. 
ACTION: Final rule. 

summary: The food additive regulations 
are amended to provide for use of 
hydrogenated com syrup as a humectant 
and plasticizer in pet foods. Lonza, Inc., 
filed a petition for such use. 
dates: Effective April 4,1980, objections 
by May 5,1980. 

address: Written objections to the 
Hearing Clerk (HFA-305), Rm. 4-62, 

Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Bob G. Griffith, Bureau of Veterinary 
Medicine (HFV-112), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville. MD 20857. 301-^143-3430. 
supplementary information: The 
Food and Drug Administration (FDA) 
announced, in a notice published in the 
Federal Register of November 16,1979 
(44 FR 66068), that a petition (FAP-2170) 
had been filed by Lonza, Inc., 22-10 Rt. 
208, Fair Lawn, NJ 07410. proposing 
issuance of a food additive regulation to 
provide for safe use of hydrogenated 
com syrup as a humectant and 
plasticizer in preparation of soft-moist 
dog and cat foods. 

The agency, having evaluated data in 
the petition and other relevant material, 
concludes that the food additive 
regulations should be amended as set 
forth below. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 409(c)(1), 

72 Stat. 1786 (21 U.S.C. 348(c)(1))) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.1), Part 573 is amended by adding 
new § 573.530 to read as follows: 

§ 573.530 Hydrogenated com syrup. 

(a) Identity. The product is produced 
by hydrogenation of com syrup over a 
nickel catalyst. 

(b) Specifications. The product 
contains 70 percent hydrogenated com 
syrup and a maximum of 0.5 percent 
reducing sugars. 

(c) Uses. The product is used as a 
humectant and plasticizer in preparation 
of soft-moist dog and cat foods. 

(d) Limitations. The product is 
preferably stored in a closed, stainless 
steel or aluminum container. The level 
of use of the product shall not exceed 15 
percent of the total weight of the pet 
food formulation. 
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(e) Labeling. The labeling shall bear, 
in addition to other information required 
by the act: 

(1) The name of the additive. 

(2) Adequate directions for use in 
accordance with the provisions in 
paragraph (d) of this section. 

Any person who will be adversely 
affected by the foregoing regulation may 
at any time on or before May 5.1980, 
submit to the Hearing Clerk (HFA-305), 
Food and Drug Administration, Rm. 4- 
65. 5600 Fishers Lane, Rockville. MD 
20857, written objections thereto and 
may make a written request for a public 
hearing on the stated objections. Each 
objection shall be separately numbered 
and each numbered objection shall 
specify with particularity the provision 
of the regulation to which objection is 
made. Each numbered objection on 
which a hearing is requested shall 
specifically so state; failure to request a 
hearing for any particular objection 
shall constitute a waiver of the right to a 
hearing on that objection. Each 
numbered objection for which a hearing 
is requested shall include a detailed 
description and analysis of the specific 
factual information intended to be 
presented in support of the objection in 
the event that a hearing is held; failure 
to include such a description and 
analysis for any particular objection 
shall constitute a waiver of the right to a 
hearing on the objection. Four copies of 
all documents shall be submitted and 
shall be identified with the Hearing 
Clerk docket number found in brackets 
in the heading of this regulation. 
Received objections may be seen in the 
above office between the hours of 9 a.m. 
and 4 p.m., Monday through Friday. 

Effective date. This regulation shall 
become effective April 4,1980. 

(Sec. 409(c)(1), 72 Stat. 1786 (21 U.S.C. 
348(C)(1)).) 

Dated: March 12, 1980. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs. 

rR Dor. 00-10196 Filed 4-3-80: 8:45 amj 
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21CFR Parts 436 and 440 
i Docket No. 78N-0337) 

Pyrogen Test for Certain Penicillin 

Drugs 

agency: Food and Drug Administration. 
ac tion: Final rule. _ 

summary: The Food and Drug 
Administration (FDA) amends the 
antibiotic drug regulations to increase 


the pyrogen test dose concentration or 
volume for certain penicillin drugs. This 
increase improves the sensitivity of the 
pyrogen test, assuring better quality 
control of these drug products. 

EFFECTIVE DATE: May 5.1980. 

FOR FURTHER INFORMATION CONTACT*. 

Joan M. Eckert, Bureau of Drugs (HFD- 
140), Food and Drug Administration, 
Department of Health, Education, and 
Welfare, 5600 Fishers Lane, Rockville. 

MD 20857, 301-443-4290. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of January 26,1979 (44 
FR 5462). FDA proposed to increase the 
pyrogen test dose concentration or 
volume for certain penicillin drugs. 

The pyrogen test is a biological test 
using rabbits, and it is used to determine 
the presence of pyrogens (substances 
that can produce a febrile reaction) in 
injectable drug products. The antibiotic 
drug regulations in § 436.32 (21 CFR 
436.32) prescribe the volume of the 
pyrogen test dose to be administered to 
the test animal; however, the amount of 
antibiotic drug substance in each dose 
(concentration) is established by 
applicable regulations for specific 
antibiotic drugs. 

The test dose concentrations currently 
specified in the regulations for penicillin 
G potassium, carbenicillin disodium, 
nafcillin sodium, and penicillin G 
procaine are substantially below the 
recommended daily dose of each drug. 

The January 26,1979 proposal advised 
that based on its own laboratory 
findings, FDA has determined that the 
test dose concentrations for penicillin G 
potassium, carbenicillin disodium, and 
nafcillin sodium can be raised without 
harm to the test animal. FDA also found 
that with penicillin G procaine, which is 
not soluble at a higher concentration, 
the volume of test dose solution 
administered can be safely increased, 
thereby increasing the amount of 
antibiotic drug the test animal receives. 
The sensitivity of the test method in 
detecting the presence of pyrogens is 
improved by increasing the 
concentration or volume of the antibiotic 
drug administered to the test animal. 

The agency also proposed that, although 
not reviewed separately, the test dose 
concentration for penicillin G sodium be 
raised. Because the toxicity of penicillin 
G sodium is so similar to that of 
penicillin G potassium in the test 
animal, it can be assumed that the 
higher test dose will be tolerated. 

Finally, FDA proposed that a 
typographical error in the italicized 
heading of § 440.41a(b)(3) (21 CFR 
440.41a(b)(3)) be corrected by changing 
the phrase '*Nafcillin content" to read 
“Pyrogens." 


No comments were received in 
response to the proposal and the agency 
concludes that the amendments should 
be adopted as proposed. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 507, 59 
Stat. 463 as amended (21 U.S.C. 357)) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.1), Parts 436 and 440 are amended 
as follows: 

PART 436—TESTS AND METHODS OF 
ASSAY OF ANTIBIOTIC AND 
ANTIBIOTIC-CONTAINING DRUGS 

1. Part 436 is amended in § 436.32 by 
adding new paragraph (h) to read as 
follows: 

§ 436.32 Pyrogen test. 

***** 

(h) Method 8. Proceed as directed in 
paragraph (a) of this section, except 
inject a test dose of 2.0 milliliters of the 
diluted sample per kilogram of rabbit 
weight. 

PART 440—PENICILLIN ANTIBIOTIC 
DRUGS 

2. Part 440 is amended: 

a. In § 440.13a, by revising paragraph 
(b)(3) to read as follows: 

§ 440.13a Sterile carbenicillin disodium. 

***** 

(b) * * * 

(3) Pyrogens. Proceed as directed in 
§ 436.32(b) of this chapter, using a 
solution containing 200 milligrams of 
carbenicillin per milliliter. 
***** 

b. In § 440.41a, by revising paragraph 
(b)(3) to read as follows: 

§ 440.41a Sterile nafcillin sodium 
monohydrate. 

***** 

(b) * * * 

(3) Pyrogens. Proceed as directed in 
§ 436.32(a) of this chapter, using a 
solution containing 80 milligrams of 
nafcillin per milliliter. 

• * * * * 

c. In § 440.74a, by revising paragraph 
(b)(3) to read as follows: 

§ 440.74a Sterile penicillin G procaine. 

***** 

(bj * • • 

(3) Pyrogens. Proceed as directed in 
§ 436.32(h) of this chapter, using a 
solution containing 2,000 units of 
penicillin G per milliliter. 
***** 

d. In § 440.80a, by revising paragraph 
(b)(3) to read as follows: 

§ 440.80a Sterile penicillin G potassium. 
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(b) ‘ * * 

(3) Pyrogens. Proceed as directed in 
§ 436.32(b) of this chapter, using a 
solution containing 20,000 units of 
penicillin G per milliliter. 

* • ♦ * « 

e. In § 440.81a, by revising paragraph 
(b)(3) to read as follows: 

§ 440.81a Sterile penicillin G sodium. 

* * * * * 

(b) * * * 

(3) Pyrogens. Proceed as directed in 
§ 436.32(b) of this chapter, using a 
solution containing 20,000 units of 
penicillin G per milliliter. 
***** 

f. In § 440.241, by revising paragraph 
(b)(3) to read as follows: 

§ 440.241 Nafciiiin sodium monohydrate 
for injection. 

***** 

fb) 

(3) Pyrogens. Proceed as directed in 
§ 436.32(a) of this chapter, using a 
solution containing 80 milligrams of 
nafciiiin per milliliter. 
***** 

g. In § 440.274b, by revising paragraph 
(b)(3) to read as follows: 

§ 440.274b Sterile penicillin G procaine 
suspension. 

***** 

(b) * * * 

(3) Pyrogens. Proceed as directed in 
§ 436.32(h) of this chapter, using a 
solution containing 2.000 units of 
penicillin G per milliliter. 
***** 

h. In § 440.274c, by revising paragraph 
(b)(3) to read as follows: 

§ 440.274c Sterile penicillin G procaine for 
suspension. 

***** 

(b) 

(3) Pyrogens. Proceed as directed in 
§ 436.32(h) of this chapter, using a 
solution containing 2,000 units of 
penicillin G per milliliter. 
***** 

i. In § 440.280b, by revising paragraph 
(b)(3) to read as follows: 

§ 440.280b Penicillin G potassium for 
Injection. 

***** 

(b) * * * 

(3) Pyrogens. Proceed as directed in 
§ 436.32(b) of this chapter, using a 
solution containing 20.000 units of 
penicillin G per milliliter. 
***** 

j. In § 440.281b, by revising paragraph 
(b)(3) to read as follows: 


§ 440.281b Penicillin G sodium for 
injection. 


(3) Pyrogens. Proceed as directed in 
§ 436.32(b) of this chapter, using a 
solution containing 20,000 units of 
penicillin G per milliliter. 
***** 

k. In § 440.1080a, by revising 
paragraph (b)(3) to read as follows: 

§ 440.1080a Sterile penicillin G potassium 
buffered. 


(3) Pyrogens. Proceed as directed in 
§ 436.32(b) of this chapter, using a 
solution containing 20.000 units of 
penicillin G per milliliter. 
***** 

1. In § 440.1081a, by revising 
paragraph (b)(3) to read as follows: 

§ 440.1081a Sterile penicillin G sodium 
buffered. 

***** 

(b) • • * 

(3) Pyrogens. Proceed as directed in 
§ 436.32(b) of this chapter, using a 
solution containing 20,000 units of 
penicillin G per milliliter. 
***** 

Any person who will be adversely 
affected by the foregoing regulation may 
file objections to it, request a hearing 
and show reasonable grounds for the 
hearing. Any person who decides to 
seek a hearing must file (1) on or before 
(May 5,1980) a written notice of 
participation and request for hearing, 
and (2) on or before (June 3.1980) the 
data, information, and analysis on 
which the person relies to justify a 
hearing, as specified in § 430.20 (21 CFR 
430.20). The procedures and 
requirements governing this order are 
contained in § 430.20. A request for a 
hearing may not rest upon mere 
allegations or denials, but must set forth 
specific facts showing that there is a 
genuine and substantial issue of fact 
that requires a hearing. If it conclusively 
appears from the face of the data, 
information, and factual analyses in the 
request for hearing that no genuine and 
substantial issue of fact precludes the 
action taken by this order, or if a request 
for hearing is not made in the required 
format or with the required analyses, the 
Commissioner of Food and Drugs will 
enter summary judgment against the 
person(s) who requests the hearing, 
making findings and conclusions and 
denying a hearing. 

All Submissions under this order must 
be filed in five copies, identifying the 
Docket Number appearing in the 
heading of this order, with the Hearing 


Clerk, Food and Drug Administration 
(HFA-305), Rm. 4-62, 5600 Fishers Lane, 
Rockville, MD 20857. 

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be 
seen in the office of the Hearing Clerk, 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Effective date. This amendment shall be 
effective May 5.1980. 

(Sec. 507, 59 Stat. 463 as amended (21 U.S.C. 
357)) 

Dated: March 10.1980. 

Mary A. McEniry, 

Assistant Director for Regulatory Affairs, 
Bureau of Drugs. 

[FR Doc. 8CM0208 Filed 4-3-80: 8:45 am) 

BILLING CODE 4110-03-M 


21 CFR Parts 510 and 558 

Tylosin; Animal Drugs 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) amends the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed for Ag-Mark, 
Inc., providing for safe and effective use 
of a 10-gram-per-pound tylosin premix 
for making complete swine feeds, and to 
add this firm to the list of approved 
NADA sponsors. 

EFFECTIVE DATE: April 4. 1980. 

FOR FURTHER INFORMATION CONTACT: 
Jack C. Taylor, Bureau of Veterinary 
Medicine (HFV-136), Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 5600 Fishers 
Lane. Rockville. MD 20857, 301-443- 
5247. 

SUPPLEMENTARY INFORMATION: Ag- 

Mark, Inc., P.O. Box 127, Teachey. NC 
28464, is sponsor of NADA 121-147 
submitted on its behalf by Elanco 
Products Co. The NADA provides for 
use of a premix containing 10 grams of 
tylosin (as tylosin phosphate) per pound 
for making complete swine feeds used to 
increase rate of weight gain and 
improve feed efficiency. 

Approval of this NADA relies upon 
safety and effectiveness data contained 
in Elanco Products Co.’s approved 
NADA 12-491. Use of the data in NADA 
12-491 to support this NADA has been 
authorized by Elanco. This approval 
does not change the approved use of the 
drug. Consequently, approval of this 
NADA poses no increased human risk 
from exposure to residues of the animal 
drug, nor does it change the conditions 
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of the drug’s safe use in the target 
animal species. Accordingly, under the 
Bureau of Veterinary Medicine’s 
supplemental approval policy, 42 FR 
64367, approval of this NADA has been 
treated as would an approval of a 
Category II supplement and did not 
require reevaluation of the safety and 
effectiveness data in NADA 12-491. 

Ag-Mark, Inc., has not previously 
been included in the regulations under 
the list of approved sponsors. The 
regulations are amended to reflect this 
approval and to include this firm in the 
list of sponsors. 

In accordance with the provisions of 
Part 20 (21 CFR Part 20) promulgated 
under the Freedom of Information Act (5 
U.S.C. 552) and the freedom of 
information regulations in 
§ 514.11(e)(2)(ii) (21 CFR 514.11(e)(2)(ii)), 
a summary of the safety and 
effectiveness data and information 
submitted to support approval of this 
application is released publicly. The 
summary is available for public 
examination at the office of the Hearing 
Clerk (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville. MD 20057. from 9 a.m. 
to 4 p.m.. Monday through Friday. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1) and 
redelegated to the Director of the Bureau 
of Veterinary Medicine (21 CFR 5.83), 
Parts 510 and 558 are amended as 
follows: 

1. In Part 510, § 510.600 is amended by 
adding a new sponsor alphabetically to 
paragraph (c)(1) and numerically to 
paragraph (c)(2) to read as follows: 

§ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications. 

***** 


Firm name and address—Drug labeler 

code 

***** 

Ag-Mark, Inc.. P.O. Box 127, Teachey, 

NC 28464; 024174. 
***** 

( 2 ) * • * 

Drug labeler code—Firm name and 
address 

***** 

024174: Ag-Mark, Inc., P.O. Box 127, 
Teachey, NC 28464. 
***** 

2. In Part 558, § 558.625 is amended by 
adding new paragraph (b)(66) to read as 
follows: 


§ 558.625 Tylosin 

***** 

(b) * * * 

(66) To 024174:10 grams per pound; 
paragraph (f)(l)(vi)(a) of this section. 
***** 

Effective dote. This amendment is 
effective April 4,1980. 

(Sec. 512(i). 82 Stat. 347 (21 U.S.C. 360b(i)).) 
Dated: March 13.1980. 

Lester M. Crawford. 

Director, Bureau of Veterinary Medicine. 

|FR Doc. 80-10207 Filed 4-3-80; 8:45 ami 

BILLING CODE 4110-03-14 


21 CFR Part 540 

Sterile Benzathine Penicillin G and 
Procaine G Suspension 

AGENCY: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) amends the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) Filed by Beecham 
Laboratories, providing for safe and 
effective use of a injectable combination 
drug for treatment of bacterial infections 
susceptible to penicillin G in horses, 
dogs, and beef cattle. 

EFFECTIVE DATE: April 4. 1980. 

FOR FURTHER INFORMATION CONTACT*. 
Richard A. Carnevale, Bureau of 
Veterinary Medicine (HFV-125), Food 
and Drug Administration, Department of 
Health, Education, and Welfare, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
443-1788. 

SUPPLEMENTARY information: Beecham 
Laboratories, 5th St., Bristol, TN 37620, 
filed an NADA 65-488 providing for use 
of the combination drug sterile 
benzathine penicillin G and procaine 
penicillin G suspension for treatment of 
bacterial infections susceptible to 
penicillin G in horses, dogs, and beef 
cattle. Beecham’s product is identical to 
a product found effective subsequent to 
its inclusion in a National Academy of 
Sciences/National Research Council 
(NAS/NRC) review. The regulation for 
the product that was reviewed by NAS/ 
NRC is codified in 21 CFR 540.255c. 
Beecham has submitted studies 
demonstrating bioequivalency between 
the two products with respect to blood 
levels and drug residue depletion from 
tissues of treated animals. Beecham's 
product is approved on the basis of 
generic equivalence to the NAS/NRC 
reviewed product. The aforementioned 
regulation is amended to add this 
approval. 


In accordance with the provisions of 
Part 20 (21 CFR Part 20) promulgated 
under the Freedom of Information Act (5 
U.S.C. 552) and the freedom of 
information regulations in 
§ 514.11(e)(2)(H) (21 CFR 514.11(e)(2)(H)). 
a summary of safety and effectiveness 
data and information submitted to 
support approval of this application is 
available for public examination at the 
office of the Hearing Clerk (HFA-305), 
Food and Drug Administration, Rm. 4- 
62, 5600 Fishers Lane. Rockville, MD 
20857. from 9 a.m. to 4 p.m., Monday 
through Friday. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512 (i) and 
(n). 82 Stat. 347, 350-351 (21 U.S.C. 360 
(i) and (n)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.1) and redelegated 
to the Director of the Bureau of 
Veterinary Medicine (21 CFR 5.83), Part 
540 is amended in § 540.255c by revising 
paragraph (c)(2) to read as follows: 

§ 540.255c Sterile benzathine penicillin G 
and procaine penicillin G suspension. 

***** 

(c) * * * 

(2) Sponsor. See 000008, 000015, 
000029, 000856, and 010271 in 
§ 510.600(c) of this chapter. 
***** 

Effective date. This regulation is 
effective April 4,1980. 

(Sec. 512 (i) and (n), 82 Stat. 347. 350-351 (21 
U.S.C. 360b (i) and (n)).) 

Dated: March 13.1980. 

Lester M. Crawford, 

Director, Bureau of Veterinary Medicine. 

[FR Doc. 80-10209 Filed 4-3-80. 8:45 am) 

BILLING COOE 4110-03-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Assistant Secretary for 
Housing-Federal Housing 
Commissioner 

24 CFR Part 880 

[Docket No. R-80-663J 

Section 8 Housing Assistance 
Payments Program for New 
Construction 

Correction 

In FR Doc. 80-8824, appearing on page 
18922, in the issue of Monday, March 24, 
1980 make the following correction. 

On page 18923, in the third column, 
number “2” under § 880.102 
(Amended), should have read: 
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“2. Section 880.201. Definitions, is 
revised to delete the definition of 
“Impacted Jurisdiction”.” 

BILLING CODE 1505-01-M 


INDIAN CLAIMS COMMISSION 
25 CFR Chapter III 

Deletion of Chapter From CFR 

Editorial note: The existence of the 
Indian Claims Commission terminated 
on September 30,1978, and all pending 
cases were transferred to the Court of 
Claims for adjudication under Pub. L. 
94—465 (90 Stat. 1990). Therefore, the 
Indian Claims Commission of Chapter 
III, Title 25 of the Code of Federal 
Regulations is deleted. 

BILUNG CODE 6B20-27-M 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR 169a 

[DoD Instruction 4100.33] 1 

Operation of Commercial and 
Industrial-Type Activities 

agency: Office of the Secretary of 
Defense. 

action: Final rule. 

summary: This rule is revised to reflect 
the substantive procedural changes of 
OMB Circular A-76, “Policies for 
Acquiring Commercial or Industrial 
Products and Services Needed by the 
Government,” March 29,1979, and 
implements the DoD policies established 
in Part 169 of this title. It outlines the 
procedures to be used in determining 
whether commercial or industrial work 
should be performed in-house or by 
contract. 

effective date: February 25.1980. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert Mason, Office of the Deputy 
Assistant Secretary of Defense (Supply, 
Maintenance, and Transportation), 
OASD (MRA&L), Washington, D.C. 
20301, telephone: 202-695-0338. 
SUPPLEMENTARY INFORMATION: In FR 
Doc. 79-35151 appearing in the Federal 
Register on November 14,1979, the 
Office of the Secretary of Defense 
published this Part as a proposed rule 
(44 FR 65603). No substantive comments 
from the public sector were received. 


1 Copies may be obtained, if needed, from the U.S. 
Naval Publications and Forms Center. 5001 Tabor 
Avenue. Philadelphia. PA. 19120. Attention: Code 
301. 


Internal comments and editorial changes 
have been incorporated in the final rule. 

Accordingly. 32 CFR Chapter I. is 
amended by revising Part 169a, reading 
as follows: 

PART 169a—OPERATION OF 
COMMERCIAL AND INDUSTRIAL-TYPE 
ACTIVITIES 

Sec. 

169a.l Reissuance and purpose. 

169a.2 Applicability and scope. 

169a .3 Procedures. 

169a.4 Definitions. 

Authority: The provisions of this Part 169a 
issued under 5 U.S.C. 301, 5 U.S.C. 552, and 
Pub. L 93—400. 

§ 169a.1 Reissuance and purpose. 

(a) This Part is reissued to 
accommodate substantive changes 
required by OMB Circular A-76, and 
implements the policies established in 
32 CFR 169; and establishes procedures 
and criteria for use by the Department of 
Defense to determine whether needed 
commercial or industrial work should be 
accomplished by: 

(1) Contractor-Owned, Contractor- 
Operated (COCO) activities, 

(2) Government-Owned, Contractor- 
Operated (GOCO) activities, 

(3) Government-Owned, Government- 
Operated (GOGO) activities. 

(b) Report Control Symbol DD- 
I&L(A)799 is hereby canceled. 

(c) This Part authorizes the Deputy 
Assistant Secretary of Defense 
(Management Systems), in conjunction 
with the Deputy Assistant Secretary of 
Defense (Supply, Maintenance, and 
Transportation) to issue the publication 
DoD 4100.33-H. “DoD In-House vs. 
Contract Commercial and Industrial 
Activities Cost Comparison Handbook,” 
that establishes DoD procedures for 
conducting cost comparisons. 

§ 169a.2 Applicability and scope. 

(a) The provisions of this Part apply to 
the Office of the Secretary of Defense, 
the Military Departments, the 
Organization of the Joint Chiefs of Staff, 
the Unified and Specified Commands, 
and the Defense Agencies (hereinafter 
referred to as “DoD Components”). 

(b) Its provisions encompass all DoD 
commercial or industrial-type activities 
(CITA) in the United States, its 
territories and possessions, and the 
Commonwealth of Puerto Rico. 

(c) This Part also applies to the 
establishment (new start) or expansion 
of GOCO commercial and industrial 
activities. 

(d) The annual DoD Appropriation 
Authorization and Appropriation Acts 
have, in recent years, contained certain 
provisions that restrict the DoD 


Components’ implementation of Part 169 
of this title and this Part and have 
imposed certain reporting requirements 
on DoD regarding the conduct of cost 
comparison analyses. Bakery, laundry, 
dry cleaning facilities, and facilities and 
equipment for metal scrap baling and 
shearing, and for melting or sweating 
aluminum scrap have also been subject 
to recurring restrictions contained in 
these Acts. 

§ 169a. 3 Procedures. 

(a) Implementation of these 
procedures and responsibilities shall 
take account of the overall mission of 
the Department of Defense and the 
defense objective of ensuring that 
enough trained personnel are available 
to mobilize the defense force and 
support structure. Heads of DoD 
Components shall: 

(1) Designate an official at the 
Assistant Secretary or equivalent level 
to implement this Part. 

(2) Establish one or more offices as 
central points of contact to maintain 
cognizance of specific implementation 
actions. These offices shall have access 
to all decision documents and data 
pertinent to actions taken under this 
Instruction and shall respond, in a 
timely manner, to all requests 
concerning inventories, schedules, 
reviews, cost comparison analyses, and 
results of reviews and cost comparison 
analyses. However, no provision of this 
Part shall require the disclosure of 
information that is protected from 
disclosure by section 6 of Pub. L. No. 83- 
36 (1959). This provision shall not be 
construed to foreclose the intragency 
dissemination of information required to 
be reported by this Part. When 
considering requests that include 
information supplied by contractors or 
prospective contractors, DoD 
Components shall be guided by OFPP 
Letter 78-3, “Requests for Disclosure of 
Contractor Supplied Information 
Obtained in the Course of a 
Procurement,” March 20,1978. 

(3) Ensure that contracts resulting 
from reviews conducted under this Part: 

(i) Are awarded in accordance with 
the Defense Acquisition Regulation. 

(ii) Contain applicable clauses and 
provisions relating to equal employmenl 
opportunities, safety and occupational 
health, veterans’ preference, and 
minimum wages and fringe benefits as 
established by applicable labor 
standards acts and OFPP letter 76-2. 
“Preventing 'Wage Busting’ for 
Professionals: Procedures for Evaluating 
Contractor Proposals for Service 
Contracts,” March 29,1978. 

(iii) Include a provision, consistent 
with Government post employment 
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conflict of interest standards, that the 
contractor shall give DoD employees, 
displaced as a result of the conversion 
to contract performance, the right of first 
refusal for employment openings on the 
contract in positions for which they are 
qualified, 

(iv) Are performance-oriented to the 
maximum extent possible rather than 
prescribing in detail a single approach 
for the accomplishment of the work. 

(4) Exert maximum effort to find 
suitable employment for any displaced 
DoD employee, including: 

(i) Giving them priority consideration 
for suitable positions within the 
Department of Defense. 

(ii) Paying reasonable costs for 
training and relocation when these will 
contribute directly to placement. 

(iii) Arranging for gradual transition 
when conversions are made to provide 
greater opportunity for attrition and 
placement. 

(iv) Coordinating with the Department 
of Labor and other agencies to obtain 
private sector employment for separated 

workers. 

(b) Inventories. (1) DoD Components 
shall compile an inventory of all of their 
commercial and industrial activities 
subject to this Part. Specifically, Heads 
of DoD Components shall prepare and 
maintain an inventory that identifies: 

(1) Their individual DoD CITAs, as 
defined in § 169a.4. 

(ii) Service contracts in excess of 
$100,000 annually (including those 
awarded under a duly authorized set- 
aside program) that the Component 
determines could reasonably be 
performed in-house, including any 
contracts performed by private, 
commercial sources in Government- 
owned facilities. 

(2) Information in each Component’s 
inventory shall be used for management 
purposes at headquarters levels to 
assess DoD implementation of OMB 
Circular A-76 and for other purposes. 
Consequently, validity, accuracy, and 
completeness of the data are vitally 
important. Each Component’s inventory 
shall be updated at least annually to 
reflect the results of each review 
conducted. Updated inventories for all 
DoD Components except National 
Security Agency/Central Security 
Service (NSA/CSS) shall be submitted 
to the Assistant Secretary of Defense 
(Manpower, Reserve Affairs, and 
Logistics) (ASD(MRA&L)) within 90 
days after the end of each fiscal year. 
Inventory data pertaining to NSA/CSS 
shall be held at that Agency for 
subsequent review by properly cleared 
personnel. 

(c) Review schedules. —(1) Purpose of 
reviews. A review of a commercial or 
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industrial activity is the examination of 
a DoD CITA or a service contract to 
determine whether the present method 
of performance should be continued, 
whether the function performed by that 
DoD CITA should be scheduled for 
conversion to contract, or if the function 
should be designated for a cost 
comparison analysis for possible change 
in method of performance. 

(i) For DoD CITAs, the review 
determines applicability of exceptions 
based on the requirement to support 
national defense or on the lack of a 
satisfactory private, commercial source. 
If continued in-house performance of the 
activity cannot be justified under one of 
the above exceptions then: 

(A) Activities with annual operating 
costs under $100,000 will normally be 
scheduled for conversion to contract 
without a cost comparison analysis. A 
cost comparison analysis may be 
conducted if there is reason to believe 
in-house performance may be less 
expensive; 

(B) Activities with annual operating 
costs of $100,000 or more will be 
scheduled for a cost comparison 
analysis. The review and cost 
comparison analysis will not necessarily 
be completed in the same year. The 
requirement to budget for adequate 
funds for alternative modes of 
performance as well as the requirement 
to notify interested parties may result in 
the cost comparison analysis being 
completed in a fiscal year subsequent to 
the year the review is made. 

(ii) For contracted functions, the 
review determines if there is a 
likelihood that the service could be 
performed in-house at a cost that is less 
than contract performance by 10 percent 
of Government personnel-related costs 
plus 25 percent of the cost of ownership 
of equipment and facilities. The 
assessment as to whether there is a 
likelihood should be based on an 
estimate of in-house and contract costs 
for the period in which the work was 
performed. A detailed cost comparison 
analysis is not required. However, the 
assessment should be based on an 
appraisal of data available and reflect 
the best judgment of the Commander. If 
a determination is made that a 
likelihood exists that in-house 
performance would meet the cost 
differential criteria, use of the cost 
comparison analysis procedure is 
required. 

(2) General requirements. A complete 
review of all in-house and contract 
commercial and industrial activities, 
inventoried in FY 1980, shall be 
completed during FY 1980 through FY 
1984. 


Rules and Regulations 

(3) Preparation of review schedules. 
DoD Components shall be permitted to 
establish their own five-year review 
schedules as deemed appropriate. 
However, DoD CITAs that are also part 
of the Defense Retail Interservice 
Support (DRIS) program should be 
scheduled with consideration for 
scheduled DRIS reviews. 

(i) In preparing their review schedules, 
DoD Components should consider that: 

(A) DoD CITAs may be grouped into 
any logical combination determined to 
be of potential interest to prospective 
contractors. The grouping may be of 
commercial or industrial functional 
areas of subfunctions or groups of 
subfunctions, by geographical area, 
across DoD Components, or within any 
other framework considered 
appropriate. 

(B) Reviews of Interservice Support 
Activities such as the San Antonio Real 
Property Maintenance Agency, should 
be scheduled by the lead service. 

(ii) The five-year review schedule for 
DoD CITAs shall show the installation 
or activity, function, and fiscal year in 
which initiation of the next review is 
planned. 

(iii) The five-year schedule for review 
of contracts shall show the principal 
place of performance; contract number; 
function; private, commercial source; 
contract period; and fiscal year that 
review of the workload requirement will 
be initiated to determine if commercial 
performance is to be continued. 

(iv) When the number of DoD CITAs 
and the number of contracts in a 
Component’s inventory is so great that 
reviews cannot be completed in the 
prescribed five-year time period, the 
DoD Component may request approval 
from the ASD(MRA&L) to schedule the 
reviews over a longer period. 

(v) When a proposed expansion 
exceeds the threshold for capital 
investment or annual operating costs, it 
will be reviewed as though it were a 
scheduled review of an existing activity. 
At least 60 days notice shall be given to 
all affected parties. 

(4) Announcement of Review 
Schedules. Each DoD Component shall 
complete the preparation of its five-year 
review schedule and provide it to the 
ASD(MRA&L) within 90 days of 
issuance of this Part. Thereafter, each 
Component’s five-year review schedule 
shall be updated annually. Upon 
approval by the ASD(MRA&L) these 
schedules will be made available by 
each DoD Component to potentially 
affected employees, and their 
representatives and shall be published 
for the information of contractors. 

(5) Changes to the review schedule. 
Each DoD Component shall conduct the 
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review of its CITAs and contracts in 
accordance with the Component's 
approved schedule unless a change is 
determined to be in the best interest of 
the Government. Schedule changes must 
be approved and processed in the same 
manner as the original schedule. 
Schedule changes will become effective 
only after 60 days’ notice to all affected 
parties. 

(6) Subsequent reviews. After the 
initial review, DoD CITAs and contracts 
approved for continuation shall be 
reviewed at least once every 5 years. 
When it is determined by the 
ASD(MRA&L) (or a designee), that the 
circumstances that supported the initial 
approval are not subject to change, 
subsequent reviews may be waived. 
These DoD CITAs and contracts shall 
be retained in the Component’s 
inventory, and so identified. A copy of 
the justification and waiver will be 
made available to all interested parties 
upon request to the DoD Component’s 
contact point. 

(d) Review procedures. 

(1) National Defense. The first step of 
the review process for a DoD CITA 
addresses the national defense 
requirement. In most cases, application 
of this exception must be made on a 
case-by-case basis considering the 
specific positions involved rather than 
in terms of broad functions. 

(i) A DoD CITA, operated by military 
personnel who are assigned to the 
activity, may be justified without a cost 
comparison analysis when: 

(A) The CITA or military personnel 
assigned to the activity are utilized in, or 
subject to deployment in, a direct 
combat support role; 

(B) The activity is essential for 
training in those skills that are 
exclusively military in nature; or 

(C) The activity is needed to provide 
appropriate work assignments for a 
rotation base for overseas or sea-to- 
shore assignments. 

(ii) If the Component has a large 
number of similar CITAs with a small 
number of essential military personnel 
in each CITA, management action 
should be initiated to consolidate the 
military positions so that economical in- 
house or contracting performance can be 
explored for accomplishing the 
workload. 

(iii) A DoD CITA providing depot or 
intermediate-level maintenance may be 
justified in accordance with Part 169 of 
this title when it is needed to satisfy the 
requirement for: 

(A) DoD Components to ensure a 
ready and controlled source of technical 
competence and resources for depot 
level maintenance to meet effectively 
and efficiently peacetime, mobilization. 


and sustained combat equipment 
readiness requirements, in accordance 
with Part 179 of this title. 

(B) Combat and combat support 
activities in the DoD Components to be 
self-sufficient insofar as possible in 
providing direct (intermediate- 
organizational) maintenance support for 
assigned weapons systems and 
equipment. Contract engineering 
technical service activities will conform 
to the policies of Part 168 of this title. 

(iv) Detailed documentation is 
required for Dod CITAs operated by 
military personnel justified for national 
defense reasons under § 169a.3(d)(l) (i), 

(ii), or (iii). 

For DoD CITAs providing 
intermediate or depot-level maintenance 
justified for national defense reasons 
under § 169a.3(d)(l)(iii), a detailed 
explanation, on a case-by-case basis, as 
to why the needed capability cannot be 
supplied by a private commercial 
source, or contract operation of 
Government-owned facilities must be 
included. 

(v) Justification for each DoD 
intermediate and depot-level 
maintenance CITA based on support of 
national defense must be approved by 
the Secretary of the Military Department 
or Director of Defense Agency except as 
delegated in Part 169, section 4(b)(3) of 
this title. 

(2) No satisfactory commercial source 
available. If the Dod CITA is not 
required for national defense, the review 
process proceeds to the next step. 

(i) Application of this exception must 
also be made on a case-by-case basis. 
Generally, a DoD CITA may be 
authorized without a cost comparison 
analysis when it can be demonstrated 
that: 

(A) There is no satisfactory private, 
commercial source capable of providing 
the product or service that is needed; or 

(B) Use of a private, commercial 
source would cause an unacceptable 
delay or disruption of a program 
considered essential by the DoD 
Component. 

(ii) Before concluding that there is no 
satisfactory private, commercial source 
available, the DoD Component must 
make all reasonable efforts to identify 
available sources. 

(A) As a minimum, the DoD 
Component concerned must place at 
least three notices of the requirement in 
the Commerce Business Daily over a 90- 
day period. In the case of urgent 
requirements, the publication period in 
the Commerce Business Daily may be 
reduced to two notices over a 30-day 
period. 

(B) DoD Components’ efforts to find 
satisfactory private, commercial 


sources, especially small and minority- 
owned businesses, should include 
seeking assistance from the General 
Services Administration, Small Business 
Administration, and the Domestic and 
International Business Administration in 
the Department of Commerce. 

(iii) Authorization of a DoD CITA on 
the basis that use of a private, 
commercial source would cause an 
unacceptable delay or disrupt an 
essential DoD program requires a 
specific documented explanation. 

(A) Delay or disruption must be 
specific as to cost, time, and 
performance measures. 

(B) Disruption must be shown to be of 
a lasting or unacceptable nature. 
Transitory disruption by conversion to 
contract is not a sufficient ground for the 
use of this exception. 

(iv) The fact that a DoD CITA 
involves a classified program, or is part 
of a DoD Component’s basic mission, or 
that there is the possibility of a strike by 
contract employees is not adequate 
reason for in-house performance of that 
activity. Further, urgency by itself is not 
an adequate reason for starting or 
continuing a DoD CITA. It must be 
shown that private, commercial sources 
are not able and the Government is able 
to provide the product or service when 
needed. 

(v) Detailed documentation is required 
for DoD CITAs when no satisfactory 
private, commercial source is available. 

(vi) If operation of a DoD CITA cannot 
be authorized for national defense 
requirements, and if a satisfactory 
private, commercial source is available, 
the review process generally ends with 
the conclusion that a cost comparison 
analysis must be undertaken to 
determine if continued in-house 
performance is justified on the basis of 
lower cost. 

(e) Cost Comparisons Analyses. A 
DoD CITA may be authorized if a cost 
comparative analysis, prepared in 
accordance with this instruction, 
indicates that the Government can 
provide or is providing a product or 
service at a cost lower than if it were 
obtained from a private, commercial 
source. 

(1) Criteria. Ordinarily, Components 
should not incur the delay and expense 
of conducting a cost comparison 
analysis to justify a DoD CITA for 
products or services estimated to cost 
the Government less than $100,000 in 
annual operating costs. Activities below 
this threshold should be performed by 
contract unless in-house performance is 
justified in accordance with § 169a.3(d) 

(1) and (2). However, if there is reason 
to believe that inadequate competition 
or other factors are causing commercial 
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prices to be unreasonable, a cost 
comparison analysis should be 
conducted. (A cost comparison analysis 
is never required to justify in-house 
performance under § 169a.3(d) (1) and 

(2).) When in-house performance to meet 
a new requirement is not feasible, or 
when contract performance of a new 
requirement would be under an 
authorized set-aside program, a contract 
can be awarded without conducting a 
cost comparison analysis. 

(2) Public notification. (i) To provide 
interested parties adequate advance 
notification, public announcement, 
including notification to the Congress 
and the appropriate unions, (after 
approval in each case by the 
ASD(MRA&L)), is required before the 
initiation of a conversion without a cost 
comparison analysis and before the 
initiation of a cost comparison analysis 
associated with a possible conversion. 
Because these restrictions and the 
requirements for these notifications are 
subject to change, care should be taken 
to make certain that DoD Components 
comply with the most recent guidance. 

(ii) Once the intention to initiate a 
cost comparison analysis has been 
announced to Congress, its status will 
be monitored by the DoD Component 
and reported quarterly to the 
ASD(MRA&L). Status reports for each 
announced cost comparison analysis are 
to be prepared. 

(3) Common ground rules are: (i) Both 
Government and commercial cost 
estimates must be based on the same 
scope of work and the same level of 
performance. This requires the 
preparation of a precise work statement 
with performance standards than can be 
monitored for either mode of 
performance. DoD Components shall 
attempt to make maximum use of 
common work statements before 
undertaking the development of new 
ones. 

(ii) Standard cost factors shall be used 
as prescribed by DoD 4100.33-H and as 
supplemented by DoD Components for 
particular operations. It shall be 
incumbent on each DoD Component to 
document and defend any variations in 
costing from one case to another. 
Therefore, each DoD Component should 
develop and annually update common 
factors. They should also issue specific 
definitional instructions and 
computational methods compatible with 
their existing accounting structures and 
the guidelines of DoD 4100.33-H. 
Common factors addressed should 
include: 

(A) For each installation, a general 
and administrative rate for the DoD 
CITAs supported by the installation 
staff elements. 


(B) For each installation material 
support activity a material overhead 
rate for material acquired, handled, and 
controlled through the activity. 

(C) For major organizations, 
installations, or commands, personnel 
fringe benefits, severance pay, home 
owner’s assistance, or pay rate 
retention. 

(iii) Cost comparison analyses are to 
address full cost, to the maximum extent 
practicable in all cases. All significant 
Government costs including allocation 
of overhead and indirect costs must be 
considered both for direct Government 
performance and for administration of a 
contract. 

(iv) In the solicitation of bids or offers 
from contractors for workloads that are 
of a continuing nature, unless otherwise 
inappropriate, solicitations should 
provide for prepriced or renewal options 
for the out-years. These measures guard 
against buy-in pricing by contractors. 
While recompetition also guards against 
buy-in, the use of prepriced or renewal 
options provides advantages, such as 
continuity of operation, the possibility of 
lower contract prices when the 
contractor is required to provide 
equipment or facilities, and reduced 
turbulence and disruption. 

(v) The cost comparison analysis shall 
use a rate of 10 percent per annum as 
the opportunity cost of capital 
investments and of the net proceeds 
from the potential sale of capital assets, 
as prescribed in DoD 4100.33-H. 

(4) Calculating contractor cost, (i) The 
contract cost estimate must be based on 
a binding firm bid or proposal, solicited 
in accordance with the Defense 
Acquisition Regulation. Bidders or 
offerors must be told that an in-house 
cost figure is being developed and that a 
contract may or may not result, 
depending on the comparative cost of 
the alternatives. 

(ii) The factor to be used for the 
Government’s cost of administering 
contracts, in addition to other costs of 
using contract performance as specified 
in DoD 4100.33-H, is 4 percent of the 
contract price. 

(5) Calculating costs of government 
operation, (i) Each DoD Component 
should ensure that the in-house activity 
is organized and staffed for efficiency. 
This includes consideration of 
intraservice support or interagency 
support programs such as those covered 
by DoD Directive 400.19, 1 “Basic Policies 
and Principles for Interservice, 
Interdepartmental and Interagency 
Support,” March 27.1972. In accordance 
with DoD Component manpower and 
personnel regulations, DoD Components 
should precede cost comparison 
analyses under this Part with internal 


management studies and 
reorganizations. Care must be exercised 
to ensure that changes, if any, resulting 
from reorganization of in-house 
activities are reflected in the statement 
of work, as appropriate. No changes to 
the planned in-house activity that would 
affect the in-house estimate shall be 
made after submission of the in-house 
estimate to the contracting officer. If a 
change in the statement of work is 
appropriate, sufficient time must be 
given prospective contractors to adjust 
their proposals. DoD Components must 
ensure that sufficient resources will be 
available to accommodate specifications 
that reflect increases in workload as 
compared to work currently being 
performed. 

(ii) The Government cost factor for 
Federal employee retirement benefits is 
20.4 percent. 

(iii) The Government cost factor for 
Federal employee insurance (life and 
health) benefits is 3.7 percent. 

(iv) The Government cost factor for 
Federal employee workmen's 
compensation, unemployment programs, 
and bonuses and awards is 1.9 percent. 

(v) An existing DoD CITA shall not be 
converted to contract performance on 
the basis of economy unless it will result 
in savings of at least 10 percent of the 
estimated Government personnel- 
related costs for the period of the 
comparative analysis. 

(vi) The conclusion that an activity 
will be the subject of a cost comparison 
analysis reflects a management decision 
that the workload need not be 
accomplished by military individuals. 
Therefore, all direct personnel costs 
should be estimated on the basis of 
civilian performance. Funds should be 
budgeted in the operations and 
maintenance appropriation to cover 
either the cost of the appropriate in- 
house civilians required to accomplish 
the workload or the estimated cost of 
the contract. Staffing of in-house 
activities with civilian personnel should 
be based on the scope of work, level of 
performance required, and the 
productivity of civilian personnel. 
Civilian grades should be established on 
civilian grade standards and not on 
equivalency with military grade. Indirect 
military personnel costs, however, 
should be estimated in accordance with 
DoD 7220.9-H, 1 “Accounting Guidance 
Handbook,” February 1,1978, and DoD 
4100.33. 

(6) Independent review. All cost 
comparison analyses must be reviewed 
by an activity independent of the cost 
analysis preparation to ensure 
conformance to the guidance in this Part 
and DoD 4100.33-H. 
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(f) Documentation of Decisions. The 
results of all reviews and cost 
comparison analyses shall be 
documented and signed by the 
appropriate officials and will show the 
rational and the data upon which the 
decision was reached to continue, 
convert, or expand each DoD CITA and 
contract. 

(g) New Starts. (1) A new start should 
not be initiated by any DoD Component 
unless the justification for establishing 
the activity under the provisions of this 
Instruction has been reviewed and 
approved by the appropriate senior 
official of the Component. A new start 
that involves a capital investment or 
annual cost of $500,000 or more must be 
approved by the Secretaries of the 
Military Departments and Directors of 
Defense Agencies, except as delegated 
in Part 169, section 5(b)(2) of this title. 

(2) The actions relating to new starts 
to be taken under this Part should be 
completed before the Component’s 
budget request is submitted to OSD. 
Data in support of budget requests shall 
be submitted in accordance with DoD 
7110.1-M, 1 “Budget Guidance Manual.” 
In the case of a proposed new start 
involving a major capital investment 
where the item to be acquired requires a 
long lead time, approval of budget 
resources shall not constitute OSD 
approval of that method of meeting the 
DoD need. A final determination to 
inititate the new start or to rely upon a 
private, commercial source, within the 
resources approved, shall be made in 
accordance with this Part and other 
applicable policies, prior to any 
commitment to a particular acquisition 
strategy. See OMB Circular A-ll, 
“Preparation and Submission of Budget 
Estimates," May 25.1979. 

(3) When Government ownership of 
facilities is necessary, the possibility of 
contract operation must be considered 
before in-house performance is 
approved as a new start. If justification 
of Government operation is dependent 
on relative cost, the comparative cost 
analysis may be delayed to 
accommodate the lead time necessary 
for acquiring the facilities. 

(4) A new start may not be approved 
on the basis of economy unless it will 
result in savings compared to contract 
performance at least equal to 10 percent 
of Government personnel-related costs, 
plus 25 percent of the cost of ownership 
of equipment and facilities, for the 
period of the comparative analysis. 

(5) Bakery, laundry, dry cleaning 
facilities, and scrap metal and aluminum 
facilities are subject to this Part and 
subject to provisions of DoD Directive 
5126.8, 1 “Delegation of Authority with 
Respect to Certification of Construction, 


Replacement or Reactivation of Bakery, 
Laundry or Dry Cleaning Facilities,” 
March 13.1970, and DoD Directive 
5126.15. 1 “Delegation of Authority with 
Respect to Facilities and Equipment for 
Metal Scrap Baling or Shearing, or for 
Melting or Sweating Alumimun Scrap,” 
March 13,1970. Regardless of, and in 
addition to. any requirement imposed by 
this Part, actions covered by DoD 
Directives 5126.8 and 5126.15 must be 
specifically approved by the 
ASD(MRA&L). Failure to obtain 
ASD(MRA&L) approval could result in 
violation of applicable statutes. 

(6) Telecommunications projects and 
services are commercial and industrial 
activities requiring new start approval 
and periodic review under this 
Instruction. They are also subject to the 
provisions of DoD Directive 4630.1 1 
“Programming of Major 
Telecommunications Requirements,” 
April 24, 1968. 

(7) Audiovisual activities, including 
motion picture processing, are 
commercial and industrial activities 
requiring new start approval and 
periodic review under this Part. They 
are also subject to the provisions of DoD 
Directive 5040.2, 1 "Audiovisual 
Activities,” July 23,1979. 

(8) When in-house performance to 
meet a new requirement is not feasible, 
a contract may be awarded without 
conducting a cost comparison analysis. 

(h) Set aside programs. (1) Contracts 
currently awarded under authorized set- 
aside programs may not be subjected to 
a cost comparison analysis for possible 
in-house performance. Additionally, 
new requirements that would be 
suitable for award under a set-aside 
program shall be satisfied by such a 
contract without a detailed cost 
comparison analysis. 

(2) In-house activities (in excess of 
$100,000 annually) may not be 
considered for performance under a set- 
aside contract except when the 
conversion is justified by a cost 
comparison analysis. 

(i) Request for Reviews of Decisions. 
(1) Each DoD Component shall establish 
a procedure for an informal 
administrative review of decisions made 
under this Part. This procedure shall 
only be used to resolve questions 
concerning the decision between 
contract and in-house performance, and 
may not apply to questions concerning 
award to one contractor in preference to 
another. DoD Component procedures 
shall provide for consideration of 
written requests filed by directly 
affected parties and raising specific 
objections. Such requests must be filed 


‘See footnote, page 1. 


at the installation where the decision 
was made. Further, requests for review 
of decision must be filed within the time 
period (set forth in DoD 4100.33-H) for 
the type of case involved. Each 
Component’s review procedure shall 
provide for: 

(1) An independent, objective review 
of the initial decision and the rationale 
upon which the decision was based. 

(ii) An expeditious determination, 
within 30 days, made by an official who 
is independent of the activity under 
study and at the same or a higher level 
than the official who approved the 
original decision. 

(2) The objective of the procedure for 
review of decisions is to provide an 
administrative safeguard to ensure that 
DoD Component decisions are fair, 
equitable, and in accordance with 
established policy. The procedure does 
not authorize a request for review of 
decision outside the Component or a 
judicial review. 

(3) Because the procedure for review 
of decision is intended to protect the 
rights of all affected parties, such as 
Federal employees and their 
representative organizations, 
contractors and potential contractors, 
and contract employees and their 
representatives, this procedure and DoD 
Component decisions may not be 
subject to negotiation, arbitration, or 
agreements with any one of those 
parties. DoD Component decisions are 
final. 

(4) DoD Component procedures for 
review of decisions shall be submitted 
to ASD (MRA&L) for review as part of 
the implementing regulations of this 
Part. 

§ 169a.4 Definitions 

(a) DoD commercial or industrial-type 
activity (CITA). An activity operated 
and managed by a DoD Component that 
provides a product or service obtainable 
from a private, commercial source. DoD 
CITA can be identified with an 
organization or a type of work, but must 
be (1) separable from other functions so 
as to be suitable for performance either 
in-house or by contract; and (2) a 
regularly needed activity of an 
operational nature, not a one-time 
activity of short duration associated 
with support of a particular project. 

(b) Government-owned, contractor- 
operated (GOCO) commercial or 
industrial-type activity. Any activity 
that provides commercial or industrial 
goods or services needed by the 
Government, and which involves the 
operation, by a private, commercial 
source of a facility owned by the 
Federal Government. 
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(c) Private, commercial source. A 
private business, university, or other 
non-Federal activity located in the 
United States, its territories and 
possessions, or the Commonwealth of 
Puerto Rico that provides a commercial 
or industrial product or service required 
by Government agencies. 

(d) Conversion. The transfer of work 
from a DoD CITA to a private, 
commercial source, under contract. 

(e) Direct combat support function. 
Work that is essential to the support of 
combat operations; that is, work that if 
not performed could cause immediate 
impairment of combat capability. 

(f) Displaced employee. Any 
employee adversely affected (including 
actions such as job elimination, grade 
reduction, or reassignment to another 
position) by the conversion to contract. 

(g) Expansion. The modernization, 
replacement, upgrade, or enlargement of 
a DoD CITA that involves adding a 
capital investment of $100,000 or more 
or increasing the annual operating costs 
bv $200,000 or more, provided the 
increase exceeds 20 percent of the total 
investment or annual operating costs. A 
consolidation of two or more activities 
is not an expansion unless the total 
capital investment or annual operating 
cost exceeds the total from the 
individual activities by the amount of 
the threshold. 

(h) Governmental function. A function 
that must be performed in-house due to 
a special relationship in executing 
governmental responsibilities. (Note that 
the list of functions in enclosure 4 are 
nongovernmental functions.) Such 
governmental functions can fall into 
several categories including: 

(1) Discretionary application of 
Government authority, as in 
investigations, prosecutions and other 
judicial functions; in management of 
Government programs requiring value 
judgments, as in directing the national 
defense; management and direction of 
the Military Services; conduct of foreign 
relations; selection of program priorities; 
direction of Federal employees; 
regulation of the use of space, oceans, 
navigable rivers and other natural 
resources; direction of intelligence and 
counterintelligence operations; and 
regulation of industry and commerce, 
including food and drugs. 

(2) Monetary transactions and 
entitlements , as in Government benefit 
programs; tax collection and revenue 
disbursements by the Government; 
control of the public treasury, accounts, 
and money supply; and the 
administration of public trusts. 

(i) New start. A newly established 
DoD commercial or industrial-type 
activity of any dollar value, including a 


transfer of work from contract to in- 
house performance. Also included is any 
expansion that would increase capital 
investment or annual operating cost by 
100 percent or more. New start does not 
include interim in-house operation of 
essential services pending reacquisition 
of the services prompted by such action 
as the termination of an existing 
contract operation. Also not included 
are actions required solely to comply 
with the requirements of the National 
Environmental Policy Act or the 
Occupational Safety and Health Act. 

(j) Nonappropriated Fund 
Instrumentality (NAFIJ. A DoD 
organizational entity that acts in its own 
name to provide or assist other DoD 
organizations in providing morale, 
welfare, and recreational programs for 
military personnel and authorized 
civilians. It is established and 
maintained individually or jointly by the 
heads of the DoD Components. As a 
fiscal entity, it maintains custody of and 
control over its nonappropriated funds. 

It is also responsible for the exercise of 
reasonable care to administer prudently, 
safeguard, preserve, and maintain those 
appropriated fund resources made 
available to carry out its function. With 
its nonappropriated funds, it contributes 
to the morale, welfare, and recreational 
programs of other authorized 
organizational entities when so 
authorized. It is not incorporated under 
the laws of any State or the District of 
Columbia and it enjoys the legal status 
of an instrumentality of the United 
States. 

(k) Review of a DoD commercial or 
industrial activity. The examination of a 
DoD CITA or a service contract to 
determine whether the present method 
of performance should be continued, 
whether the function performed by that 
DoD CITA should be scheduled for 
conversion to contract, or whether the 
function should be scheduled for a cost 
comparison for possible change in 
method of performance. 

(l) Cost comparison (or cost 
comparison analysis). An accurate 
determination of whether it is more 
economical to acquire the needed 
products or services from a private, 
commercial source or from an existing 
or proposed DoD CITA, using the 
procedures in DoD 4100.33-H. 

M. S. Healy, 

OSD Federal Register Liaison Officer, 
Washington Headquarters Services, 
Department of Defense. 

March 31.1980. 

[FR Doc. 80-10220 Filed 4-3-80: 8:45 am] 

BILLING Code 3810-70-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 81 
[FRL 1456-2] 

Designation of Areas for Air Quality 
Planning Purposes: State of Missouri 

agency: Environmental Protection 
Agency (EPA). 

action: Final rule._ 

SUMMARY: Section 107(d) of the Clean 
Air Act, as amended requires the states 
and EPA to determine the status of all 
areas in regard to the national ambient 
air quality standards. Designation of 
areas as either attainment, 
nonattainment or unclassified was 
published in the Federal Register on 
March 3,1978. On October 25,1978. the 
Missouri Air Conservation Commission 
(MACC) adopted recommendations for 
redesignating certain areas of the state 
from nonattainment to attainment. EPA 
is acting on these recommendations to 
redesignate some of these areas. 

DATES: These regulations are effective 
on April 4, 1980. 

address: Copies of the state submission 
and the EPA prepared plan evaluation 
document are available at the following 
locations: 

Environmental Protection Agency, Region 
VII, 324 East 11th Street. Kansas City. 
Missouri 64106. 

Public Information Reference Unit, 
Environmental Protection Agency. 401 M 
Street, SW.. Washington, D.C. 20460. 
Missouri Department of Natural Resources. 
615 East 13th Street. Kansas City, Missouri 
64106. 

Missouri Department of Natural Resources. 
2010 Missouri Boulevard. Jefferson City, 
Missouri 65102. 

Missouri Department of Natural Resources, 
8460 Watson Road, St. Louis, Missouri 
63229. 

FOR FURTHER INFORMATION: Contact 
Robert J. Chanslor at (816) 374-3791 
(FTS 758-3791). 

SUPPLEMENTARY INFORMATION: 

A. General Discussion 

The Clean Air Act Amendments of 
1977 required each state to prepare a list 
of areas which had attained the national 
ambient air quality standards (NAAQS), 
had failed to meet the NAAQS, or had 
insufficient data to make a 
determination for each pollutant for 
which there is a standard. An 
attainment area is one in which 
measured air quality does not exceed 
the ambient air quality standards. A 
nonattainment area is one in which the 
air quality is worse than the standards. 
An unclassified area is one for which 
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there is insufficient data to determine 
whether the area is attainment or 
nonattainment. 

In order to designate an area as 
attainment, the state was required to 
examine at least two years of valid air 
quality data. If the most current year’s 
data showed that the standards were 
not exceeded, the state examined the 
data for the previous year. If there were 
two consecutive years showing the 
standards were not exceeded, the area 
could be classified attainment. 

However, certain rural or non-urban 
areas could also be designated 
attainment if the criteria for fugitive dust 
were met even if NAAQS were 
exceeded. 

For rural parts of a state, the EPA 
allowed those areas which experienced 
violations of the total suspended 
particulate (TSP) matter standard which 
could be attributed to fugitive dust to be 
designated attainment, if such areas had 
(1) a lack of major industrial 
development or an absence of 
significant industrial particulate 
emissions, and (2) low urbanized 
population (44 FR 20378, April 4,1979). 

B. Area Designations 

The State of Missouri provided a list 
of areas with recommendations for 
designations. The EPA promulgated this 
list adding Columbia as a secondary 
TSP nonattainment area. The designated 
nonattainment areas were published in 
the Federal Register (43 FR 8963) on 
March 3,1978. At 40 CFR Part 81. 

Subpart C, the following 11 areas of the 
State are identified as nonattainment for 
one or more pollutants: 

Nonattainment Areas 1 


Designated area 


PoHutant 




TSP 

SO, Ozone 

CO 

SL Louis .. . 

1. 2 


1 

1 

St. Louis "hot spot”_ 

1,2 

1,2 

1 

1 

SL Louis County . 

2 

. . 

1 

1 

Herculaneum . ._ 

2 




Kansas City.....__ 

1.2 

-“ 

1 ... 


SL Joseph .. 

1. 2 




Kirksville . 

1. 2 




Mexico. 

1. 2 

— 



Columbia . . .. 

2 

— 



New Madrid _ 

1 . 2 

_ 

- 

— 

Bixby ... . .. ... 


1 . 2 

*** 

— —- 







1 The remaining areas of the State of Missouri were desig¬ 
nated attainment or unclassitiable. 

Note.— 1 denotes primary nonattainment, 2 denotes sec¬ 
ondary nonattainment 

C. Redesignation Requests 

On October 25,1978, the Missouri Air 
Conservation Commission (MACC) 
adopted recommendations for 


redesignating certain areas of the state 
from nonattainment to attainment. Other 
recommendations were adopted on 
August 23,1978, and June 20,1979. 

In order for the EPA to redesignate an 
area from nonattainment to attainment 
there must be at least eight consecutive 
quarters of valid air quality data 
showing the air quality does not exceed 
the applicable standard. If there is an 
applicable emissions control strategy 
which demonstrates that legally 
enforceable emission reductions have 
contributed to improved air quality, less 
than eight consecutive quarters of air 
quality data may be used for 
redesignating an area as attainment. 

The MACC submitted its 
recommendations for redesignation of 
certain areas of the state to the EPA on 
December 5,1978. The EPA proposed to 
approve certain of these recomendations 
in notices published in the Federal 
Register on October 11 and 25,1979, (44 
FR 58758 and 61384). The EPA has not 
received any public comments on these 
proposed actions. The recommendations 
of the MACC and the actions by the 
EPA are as follows: 

1. Total Suspended Particulate Matter 

(a) Kansas City. The primary 
nonattainment area boundary and the 
secondary nonattainment area are 
changed. The state used monitoring data 
in conjunction with an EPA approved 
model to project a more accurate 
primary nonattainment boundary. This 
new boundary makes portions of Clay, 
Jackson and Platte Counties which were 
designated secondary nonattainment in 
the March 3,1978, Federal Register (43 
FR 8963) attainment. Likewise, portions 
of the Kansas City primary 
nonattainment area retain the secondary 
nonattainment designation. The SIP 
revision contains a detailed description 
of the specific areas affected by these 
changes. 

Action: The EPA approves the MACC 
recommendation for the boundary 
changes for the Kansas City, Missouri 
primary and secondary TSP 
nonattainment area and changes the 
boundary accordingly. 

(b) Herculaneum. The MACC found 
that three and one-half years of air 
quality data show an improvement trend 
in air quality with no violations of the 
TSP standard within the past eight 
quarters and recommends an attainment 
designation. 

Action: The EPA approves the MACC 
recommendation that Herculaneum be 
redesignated attainment for TSP, and 
redesignates the area accordingly. 

(c) Kirksville. Although the Kirksville 
area continues to experience violations 
of the TSP standards, the MACC found 


that Kirksville meets the EPA criteria for 
an attainment classification because 
there are no major industrial sources of 
practiculate emissions or major 
industrial development and a low 
population. 

Action: The EPA approves the MACC 
recommendation that Kirksville be 
redesignated attainment for TSP. 

(d) Mexico. The MACC recommended 
that Mexico be designated attainment 
for TSP because the monitor was source 
specific and not representative of the 
area. On December 29,1978, the EPA 
informed the state that because Mexico 
had historically reported violations of 
the primary TSP standard and there is at 
least one major source in Mexico that an 
attainment classification is 
unacceptable. The state was further 
advised that the nonattainment area 
could be reduced in size as monitoring 
in other locations in the city had found 
no TSP violations. Further information 
provided by the State of Missouri states 
that the monitor upon which the 
nonattainment designation was based 
was unduly biased by emissions from 
the building upon which the monitor is 
located, and the data are not believed 
valid. On June 20,1979, the MACC 
recommended an unclassified 
designation until sufficient valid data 
are available so that the attainment or 
nonattainment classification is clear and 
if nonattainment, a realistic boundary 
can be determined. 

Action: The EPA approves the MACC 
recommendation that Mexico be 
redesignated unclassified for TSP. 

(e) New Madrid. The New Madrid 
designation will be discussed in a 
separate action which will be proposed 
in the Federal Register in the near 
future. 

2. Sulfur Dioxide—Bixby 

The MACC recommended that the 
Bixby area be designated attainment for 
SO*. The last eight quarters of ambient 
air quality data do not contain any 
violations of the standard. Furthermore, 
the state has demonstrated, through a 
modeling analysis using EPA approved 
techniques, that the area is presently 
attaining the standards. 

Action: The EPA approves the MACC 
recommendation that Bixby be 
redesignated attainment for SO a . 

Under Executive Order 12044, the EPA 
is required to judge whether a regulation 
is “significant” and, therefore, subject to 
the procedural requirements of the 
Order or whether it may follow other 
specialized development procedures. 

The EPA labels these other regulations 
“specialized.” I have reviewed this 
regulation and determined that it is a 
specialized regulation not subject to the 
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procedural requirements of Executive 
Order 12044. 

These actions are being made 
effective immediately in order to lift the 
restriction on construction of new or 
modified sources in areas for which the 
designation is revised to attainment or 
unclassified. 

This notice of final rulemaking is 
issued under the authority of Section 107 
of the Clean Air Act as amended. 

Dated: March 28.1980. 

Rarbara Blum. 

Acting Administrator. 


Title 40, Part 81 of the Code of Federal 
Regulations is amended as follows: 

Subpart C—Section 107 Attainment 
Status Designations 

Section 81.326 is amended by revising 
the tables for total suspended 
particulates (TSP) and sulfur dioxide 
(SO* *) to read as follows: 

§81.326 Missouri. 


Missouri—TSP 


Designated area 


Does not 
meet 
primary 
standard 


Does not Better 

meet Cannot be than 

secondary classified national 
standard standard 


SI Louis AOCR (070): 

St. Louis (an area extending west about 2 mites from the Mis¬ 
sissippi River, north to near 1-270 and south to about i mNe 

beyond the city limits) .....—••—. x 

Remainder of the City of St Louis .... . 

Chambers area: Beginning at the Si Louis city limits and 1-270. 
west to Highway 367. south to St Loue city limits and along 

thrs boundary to point of orign ......- - 

St. Ann area: 

(An area of about 1 mite radius located in the City of St Ann) ... --— 

Remainder of AOCR ----—-- -- 

Kansas City AOCR (094): 

Kansas City (an area extending approximately from the Kansas 
State line east along 55th St to 1-435, then north to 1-70, 
east to Noland Rd. north to U.S. Highway 24 west to 1-435. 
north to 1-35, southwest to 1-29. northwest to 1-635. and 

southwest to the state line) —...----- x 

Kansas City (an area extending approximately from the Kansas 
State line east along Red Bodge Rd and 115th St to Mis* 
soun Highway 291. then north to 1-70. east to Missouri High¬ 
way 7. north to U.S. Highway 24 west to Missoun Highway 
291. north to Missouri Highway 152. west to Missoun High¬ 
way 9. south to U.S. Highway FF, and due south to the state 

St Joseph City hmits ------ x 

Remainder of AOCR ______ 

Northern AOCR (137): Mexico (Township 51 north, range 9 west). - 

Columbia City knits .—...—-——..—— 

Remainder of AOCR --- - 

Southeastern AOCR (138): Township 23 north. Range 14 east 

and Township 22 north. Range 14 east (New Madrid) . X 

Remainder of AOCR ---- 

Southwestern AOCR (139) --- 



X 



’EPA designation replaces state designation. 

[TO Doc. 00-10221 Filed 4-3-60; 8:45 am| 

BILLING CODE 6560-01-M 


40 CFR Part 180 
i 80 P-92; FRL 1455-2] 

Cross-Linked Nylon-Type 
Encapsulating Polymer 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

Summary: This rule exempts from the 
requirement of a tolerance a cross- 
linked nylon-type encapsulating polymer 
when used as an inert encapsulating 
material for formulations of the 
insecticide methyl parathion on a 
variety of raw agricultural commodities. 
The regulation was requested by 


Pennwalt Corp. The regulation permits 
residues of the subject encapsulating 
polymer on a variety of raw agricultural 
commodities without the establishment 
of permissible levels. 

DATE: Effective on April 4.1980. 

FOR FURTHER INFORMATION CONTACT: 
Charles Mitchell, Product Manager (PM) 
12, Registration Division (TS-767), 

Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St.. SW. Washington, DC 20460. (202- 
426-2635). 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of January 11,1980 (45 
FR 2351), the EPA published a notice of 
proposed rulemaking in response to 
pesticide petitions (PP 6E1724 and 
7E1908) submitted to the Agency by 
Pennwalt Corp., 900 First Ave., PO Box 
C, King of Prussia, PA 19406. These 
petitions proposed that 40 CFR 180.1028 


be amended by the establishment of an 
exemption from the requirement of a 
tolerance for residues of the cross-linked 
nylon-type polymer formed by the 
reaction of a mixture of sebacoyl 
chloride and polymethylene polyphenyl 
isocyanate with a mixture of 
ethylenediamine and diethylenetriamine 
when used as an encapsulating material 
for formulations of the insecticide 
methyl parathion in or on the raw 
agricultural commodities beans (dry, 
lima, and snap), grapes, onions, peachs. 
peas, 1 rice, and wheat 2 (PP 6E1724) and 
artichokes, barley, 2 cabbage, cherries, 
nectarines, oats, 2 plums (fresh prunes), 
potatoes and tomatoes (PP 7E2908). No 
requests for referral to an advisory 
committee were received. One comment 
was received which raised the question 
of possible residues of methyl parathion 
in honey and honeybee pollen and 
questioned the possibility that the 
presence of the capsule in the digestive 
tract of larval honeybees may alter the 
course of certain bacteria such as 
Bacillus larvae. 

In response to the first question. EPA 
tested samples of honey and honeybee 
pollen taken from hives in the vicinity 
where the product Penncap M, as well 
as other pesticides, had been applied. 
The honey samples were relatively free 
of methyl parathion. However, the 
pollen samples showed various amonts 
of methyl parathion. (all less than 0.3 
part per million). Since other pesticides, 
including other formulations of methyl 
parathion were used in the area, it could 
not be established whether or not the 
residues were from the 
microencapsulated methyl parathion. 
EPA has requested the registrant of 
Penncap M to provide the agency with 
an analytical method to detect the 
capsule material. 

In reponse to the second question, 
EPA contacted the U.S. Department of 
Agriculture’s Bee Laboratory in 
Beltsville. MD and was informed that, 
although an altered course is a 
possibility, the relationship between 
pollen and bacterial activity within the 
digestive tract of larval honeybees has 
not been established. 

It has been concluded, therefore, that 
the proposed amendment to 40 CFR 
180.1028 should be adopted without 
change, and it has been determined that 
this regulation will protect the public 
health. 


• An exemption currently exists restricting 
application prior to pod formation. 

* An exemption currently exists restricting 
application prior to head formation. 
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Any person adversely affected by this 
regulation may. within 30 days after 
publication in the Federal Register, May 
5.1980, file written objections with the 
Hearing Clerk. EPA, Rm. M-3708 (A- 
110), 401 M St. SW., Washington. D.C. 
20460. Such objections should be 
submitted in triplicate and specify the 
provisions of the regulation deemed to 
be objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing. A hearing will be granted if the 
objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

Under Executive Order 12044, EPA is 
required to judge whether a regulation is 
“significant” and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. EPA labels 
these other regulations “specialized.” 
This regulation has been reviewed, and 
it has been determined that it is a 
specialized regulation not subject to the 
procedural requirements of Executive 
Order 12044. 

Effective April 4,1980, Part 180, 
Subpart C, § 180.1028 is amended by 
adding an exemption from the 
requirement of a tolerance for residues 
of the subject polymer. 

Part 180, Subpart C. § 180.1028 is 
revised to read as follows: 

§ 180.1028 Cross-linked nylon-type 
encapsulating polymer, exemption from the 
requirement of a tolerance. 

The cross-linked nylon-type polymer 
formed by the reaction of a mixture of 
sebacoyl chloride and polymethylene 
polyphenylisocycanate with a mixture 
of ethylenediamine and 
diethylenetriamine is exempted from the 
requirement of a tolerance when used as 
an inert encapsulating material for 
formulations of methly parathion 
applied to growing alfalfa, apples, 
artichokes, barley, cabbage, cherries, 
com (except popcorn), cotton, forage 
grasses, grapes, beans, (dry, lima, and 
snap), nectarines, oats, onions, (dry 
bulb), peaches, pears, peas, plums (fresh 
prunes), potatoes, rice, soybeans, 
tomatoes, and wheat. 

(Sec. 408(e), 21 U.S.C. 348a(e)) 

Dated: March 27,1980. 

Edwin L. Johnson, 

Deputy Assistant Administrator for Pesticide 
Programs. 

|FR Doc. 80-10225 Filed 4-3-80; 8:45 am] 

BILLING CODE 6560-01-M 


GENERAL SERVICES 
ADMINISTRATION 

41 CFR Parts 101-20, 101-21 
(FPMR Arndt D-75] 

Reimbursable Special Space Alteration 
Services 

agency: General Services 
Administration. 
action: Final rule. 

summary: This regulation establishes 
provisions for involved Federal agencies 
to procure special space alteration 
services that are not in excess of $1,000 
from GSA established indefinite 
quantity contracts and unit price 
agreements. The intent of this regulation 
is to expedite delivery of small special 
space alteration services and to reduce 
related administrative costs. 

EFFECTIVE DATE: April 4. 1980. 

FOR FURTHER INFORMATION CONTACT: 
Roy S. Eckert, PBS Office of Contracts 
(PPB), (202-566-1860). 

SUPPLEMENTARY INFORMATION: The 
General Services Administration has 
determined that this regulation will not 
impose unnecessary burdens on the 
economy or on individuals and, 
therefore, is not significant for the 
purposes of Executive Order 12044. 

PART 101-20—MANAGEMENT OF 
BUILDINGS AND GROUNDS 

Subpart 101-20.1—Building 
Operations, Maintenance, Protection, 
and Alteration 

1. Section 101-20.103 is revised to read 
as follows: 

§ 101-20.103 Leased buildings. 

Space and services in leased buildings 
will be based on the same standards 
and levels of services provided in 
government-owned space. However, the 
scope of the operation and maintenance 
performed by GSA will be predicated on 
the extent of the lessor’s liability 
therefore under the terms of the lease. 
Agencies are not authorized to negotiate 
with lessors, or to place orders against 
unit price agreements for alterations or 
building services without prior approval 
of GSA, except as provided in § 101- 
20.105(a). 

***** 

2. Section 101-20.105 is amended by 
revising the introductory paragraph and 
paragraph (a) to read as follows: 

§ 101-20.105 Reimbursable services. 

Services over and above those 
prescribed in §§ 101-20.101,101-20.102, 
101-20.103, and 101-20.104 or those 


services that are requested by and 
performed for the convenience of 
occupant agencies shall be provided or 
arranged for by GSA on a reimbursable 
basis, except as provided in paragraph 
(a) of this section. These services 
include: 

(a) Special space alterations required 
by occupant agencies above the 
standard level provided by GSA and 
prescribed in § 101-20.102. Where GSA 
has operative indefinite quantity 
contracts and unit price agreements for 
accomplishment of space alterations in 
Government-owned and -leased 
buildings, respectively, agencies may 
order against these contracts and 
agreements. Agencies wishing to avail 
themselves of this authority shall submit 
names and addresses of proposed 
ordering officials and their alternates to 
the GSA buildings manager who will 
submit them to the GSA contracting 
officer. Each agency shall be limited to 
one designated ordering official and one 
alternate in any building. The 
contracting officer shall appoint in 
writing the ordering official and 
alternate by name and will authorize the 
contractor to accept orders from only 
the designated ordering official or 
alternate. The GSA contracting officer 
shall advise the agencies’ ordering 
officials and their alternates in writing 
of their responsibilities, authorities, and 
limitations under these contracts and 
agreements. Designated agency ordering 
officials may, with the prior written 
approval of the GSA buildings manager 
on each order, order special space 
alteration services available under these 
contracts and agreements. No individual 
order or combination of orders for a 
special space alteration project shall 
exceed $1,000. Requirements aggregating 
more than $1,000 shall not be split into 
several orders of less than $1,000. 
Agencies shall use Standard Form 147, 
GSA Form 300 or any other approved 
purchasing document to order special 
space alteration services under these 
contracts and agreements. Agencies 
shall be responsible for inspecting and 
certifying satisfactory completion of the 
ordered work and for contractor 
compliance with the provisions of the 
indefinite quantity contract or unit price 
agreements. Agencies shall institute 
procedures which are adequate to 
ensure separation of the ordering 
process from the inspection and 
acceptance process. Agencies may not 
negotiate with indefinite quantity 
contractors or lessors for items not 
specifically priced under these contracts 
or agreements. Agency ordering officials 
shall furnish at the appropriate time one 
copy each of the ordering document and 
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final payment document to the buildings 
manager and to the GSA contracting 
officer. The final payment voucher shall 
bo supported with the following 
documents: 

(1) GSA Form 1142, Release of Claims 
or equivalent forms. 

(2) Certification that the work has 
been inspected and accepted and meets 
the provisions of the contract, and that 
the contractor has complied with all 
provisions of the contract in regards to 
the subject delivery order. 


PART 101-21—FEDERAL BUILDINGS 
FUND 

Subpart 101-21.4—Reimbursable 
Services 

3. Section 101-21.401 is revised to read 
as follows: 

§ 101-21.41 Special services. 

Special services not included in the 
standard levels of service are provided 
or arranged for by GSA on a 
reimbursable basis, except as provided 
in § 101-20.105(a). Funds for 
reimbursable services should be 
included in occupant agency budget 
submissions 


Subpart 101-21.6—Billings, Payments, 
and Related Budgeting Information for 
Space and Services Furnished by the 
General Services Administration 

4. Section 101-21.604 is amended by 
adding a new paragraph (h) to read as 

follows: 

§ 101-21.604 Billing procedures for 
reimbursable charges. 
***** 

(h) Agencies shall ensure that bills for 
special space alteration services 
ordered by them under the provisions of 
§ 101-20.1 05(a) shall be rendered by the 
contractor under indefinite quantity 
contracts or by the lessors under unit 
price agreements directly to the 
agencies* paying office. The agencies 
shall be responsible for timely payment 
and for resolving any billing problems in 
regard to orders they place under the 
contracts or agreements. 

{Sec. 205(c), 63 Stat. 390; (40 U.S.C. 486(c))) 
Dated: March 28.1980. 

R. G. Freeman III, 

Administrator of General Services. 

in* Doc 80-10219 Filed 4-3-80: 8:45 am| 

BILLING CODE 6820-23-44 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Health Care Financing Administration 

42 CFR Parts 405, 442, and 489 

Medicare and Medicaid; Provider 
Agreements: Redesignation and 
Rewrite of Medicare Regulations; 
Effective Dates; Effect of Change in 
Ownership 

agency: Health Care Financing 
Administration (HCFA), HEW. 
action: Final rule with comment period. 

summary: These regulations revise and 
redesignate the policies pertaining to 
provider agreements under the Medicare 
program to simplify them and to make 
them easier to read. We have made 
substantive changes only in the 
provisions relating to the effective date 
of the agreement and the effect of a 
change in ownership. These substantive 
changes were issued as proposed 
rulemaking on February 5,1979, and will 
also apply to the Medicaid program. 

The substantive changes make 
provider agreements effective on the 
date of the onsite health and safety 
survey if all Federal requirements are 
met. If all requirements are not met, the 
effective date is the date the 
requirements are met or the date the 
provider submits an acceptable plan of 
correction or waiver request. The 
revised regulations also provide that 
existing provider agreements be 
assigned to new owners, subject to the 
terms and conditions under which they 
were originally issued. 

The intent of the substantive changes 
is to achieve maximum uniformity of 
policy for the two programs and to 
provide continuity of coverage for 
beneficiaries and recipients when there 
is change of ownership. 
dates: These regulations are effective 
for Medicare on May 5,1980, and for 
Medicaid, on July 3,1980. 

Anyone who believes that we have 
made policy changes other than those 
described in the preamble may send 
comments to us. Comments should be 
received by June 3,1980. to be 
considered. 

addresses: Address comments to: 
Administrator, Health Care Financing 
Administration, Department of Health, 
Education, and Welfare, P.O. Box 17082, 
Baltimore, Maryland 21235. 

Comments may also be hand 
delivered to: 

Health Care Financing Administration. Room 

5220, Switzer Building. 330 C Street, SW., 

Washington, D.C., or 


Health Care Financing Administration. Room 
789. East High Rise Building, 6401 Security 
Boulevard. Baltimore, Maryland. 

Refer to file code HSQ-55-FC. The 
public may review the comments 
received beginning 2 weeks from today 
in Room 5220 of the Department’s offices 
at 330 C Street. SW., Washington, D.C., 
on Monday through Friday of each week 
from 8:30 a.m. to 5 p.m. (telephone 202- 
245-0365). 

FOR FURTHER INFORMATION, CONTACT: 

James Conrad, Telephone: (301) 594- 
7940. 

SUPPLEMENTARY INFORMATION: 

Background on Substantive Changes 

Medicare and Medicaid had 
developed different practices for the 
effective date of provider agreements. 
Medicare permitted retroactivity, if 
requirements were met, to the date a 
facility first opened or the date on which 
it first requested participation. 

Medicaid's practice was to make 
participation effective on the date on 
which it was determined that the 
provider met all requirements. These 
revised rules establish uniform policy on 
effective dates. 

Medicare and Medicaid also dealt 
differently with changes of ownership. 
Both Medicare and Medicaid issued new 
agreements. However, Medicare 
permitted the agreement to be 
backdated to the date the previous 
agreement was terminated. Under 
Medicaid, a new survey was usually 
made and a new agreement issued 
effective on the date compliance was 
determined. The difference could result 
in a coverage gap for Medicaid 
recipients. These revised rules provide 
for assignment of agreements to new 
owners in both programs. 

Summary of Proposed and Final Rules: 

On February 5,1979 (44 FR 6958), we 
issued proposed rules to establish 
uniformity between the Medicare and 
Medicaid programs on (1) the effective 
date of provider agreements and (2) the 
effect of a change in ownership on the 
agreement. 

1. Effective Dates of Provider 
Agreements. Under the proposed rules, 
provider agreements for both programs 
would be made effective on the 
completion date of the onsite health and 
safety certification survey, if all Federal 
requirements are met on that date. If all 
requirements are not met, the agreement 
would be made effective on the date on 
which (1) HCFA for Medicare, or the 
State survey agency, for Medicaid, 
determines that all requirements are 
met, or (2) the facility submits a plan of 
correction or waiver request that is 
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acceptable to HCFA (for Medicare) or 
the State survey agency (for Medicaid). 
The final rules retain these provisions, 
and have been revised to clarify that 
ownership and financial interest 
disclosure is one of the requirements to 
be met before a provider agreement will 
be accepted. The rules have also been 
modified to specify that they apply to 
recertification as well as certification 
actions and to make clear that HCFA 
approves providers for Medicare and 
the State Medicaid agency approves 
them for Medicaid. 

2. Assignment of Provider Agreement 
When There Is Change of Ownership. 
Under the proposed rules, Medicare and 
Medicaid provider agreements would be 
automatically assigned to the new 
owner, subject to all the terms and 
conditions under which the original 
agreement was issued. This approach 
would make Medicare and Medicaid 
practices uniform. The Final rule is 
substantively unchanged from the 
NPRM. It has been amended, however, 
in response to comments requesting 
more explicitness with respect to the 
terms and conditions of the agreement 
being assigned. The Final rules specify 
that the new owner must: (1) Comply 
with civil rights requirements and (2) 
disclose ownership and financial 
interest information, as soon after the 
change in ownership as practical, but in 
any event, before recertification. 

Analysis of Public Comments: 

We received 24 comments on the 
February 5.1979, Notice of Proposed 
Rulemaking. Most comments were 
favorable and recognized the need for 
the regulations. They were addressed 
primarily to whether the effective date 
of provider agreements should be based 
on the onsite survey date or the date of 
request for participation; whether the 
effective date rules apply only to initial 
certifications; whether assignment 
should be automatic on change of 
ownership; and whether assignment 
conflicts with other regulations. 

1. Effective Date of Provider 
Agreements. 

Comment: Some commenters argued 
that tying the effective date of the 
agreement to the onsite survey places an 
undue burden on the State survey 
agency, the provider, and beneFiciaries. 
Survey agencies stated that they would 
be placed under great pressure to 
conduct their onsite visits the day a 
facility requests participation. 
Scheduling and staffing problems were 
cited. They urged that we allow 
retroactivity to the date the facility 
opened for business, or at least back to 
the date of request. 


With respect to providers and 
beneficiaries, it was argued that 
administrative delays within the survey 
agency would have a negative impact on 
a provider’s participation and 
reimbursement, and beneficiaries would 
be refused admission and coverage 
pending the survey agency’s visit. Two 
provider organizations urged that the 
regulations require the State agencies to 
conduct their surveys within 15 days of 
a request. 

Response: We do not consider that it 
is legally supportable to make provider 
agreements effective before the date of 
the onsite visit. Nor do we believe that a 
finding of compliance can, with any 
assurance, be made retroactively. The 
Social Security Act requires, as a 
condition of participation, that a 
provider meet the applicable 
requirements and enter into an 
agreement with the Secretary (for 
Medicare) or the Medicaid State agency 
(for Medicaid). We do not believe 
eligibility can be granted before the date 
on which the basis for the finding of 
compliance is documented. We believe 
that to project compliance earlier than 
the date of the survey, or allow 
retroactivity to the date a provider 
opens, based on a survey conducted at a 
later date, would be speculative. 

We do not believe that it is in the best 
interests of either the beneficiaries or 
providers to allow the admission of 
patients, on the assumption that the 
provider will be found eligible, and then 
at a later date, deny participation based 
on onsite findings. 

Further, we do not believe that it is 
necessary to require the States to 
conduct surveys within a specific time 
period. We are conFident that, knowing 
the consequences of delay in the onsite 
visit, survey agencies will promptly 
respond to providers’ requests for 
participation. 

Comment: Two commenters asked for 
further clariFication of the phrase “all 
Federal requirements are fully met’’ in 
§ 405.606(d). In particular, they asked 
whether “requirements’’ include factors 
and elements which, though not met, do 
not put the provider out of compliance 
with the pertinent standard. 

Response: The final regulations have 
been revised to specify that “all Federal 
requirements” includes the health and 
safety requirements (conditions, 
standards, factors, and elements), 
financial interest disclosure, and the 
civil rights provisions of 45 CFR Parts 80, 
84 and 90. 

Comment: Two commenters 
questioned whether making the 
agreement effective on the date of the 
onsite survey would result in constantly 
shortening the term of the agreement. In 


other words, if a provider is surveyed 9 
months into an existing 12-month 
agreement, will the new agreement be 
effective on the date of survey rather 
than at the end of the full 12 months? 

Response: The regulations have been 
modified to clarify that in recertification 
of long-term care providers, the new 
agreement becomes effective when the 
existing agreement expires. The onsite 
visit date is used only in the absence of 
an existing agreement. If, however, there 
are deFiciencies and the provider fails to 
submit an acceptable plan of correction 
before the existing agreement expires, 
there would be a break in participation 
and reimbursement. A similar break in 
participation could occur if the State 
survey agency fails to conduct its survey 
before the existing agreement expires 
and there is no basis for a 60-day 
extension (See § 489.15(d)). The date of 
the onsite visit only establishes the 
earliest possible effective date, not the 
mandatory effective date. 

Comment: One commenter believed 
that the regulation deals with new 
providers or program participants but 
does not specifically deal with 
recertiFication. 

Response: The regulations have been 
modified to clarify that the rules apply 
at the time of recertiFication as well as 
initial certification. 

Comment: Two commenters urged 
that the regulations be revised to clarify 
that (1) for Medicare, it is the Secretary 
that determines whether all 
requirements are met and whether plans 
of correction and waiver requests are 
acceptable, and (2) for Medicaid, it is 
the State survey agency that determines 
compliance and the acceptability of 
plans of correction and waiver requests. 

Response: We agree on the need for 
clarification. The final rules specify that, 
for Medicare, HCFA has the approving 
authority and for Medicaid, that 
authority is shared by the survey agency 
and the Medicaid agency. 

Comments: Two commenters 
suggested that we revise 
§ 405.606(d)(2)(ii) by deleting the phrase 
“in acceptable form”. The point was 
made that acceptable content, rather 
than correct format, is the important 
element. 

Response: The regulations have been 
revised to adopt this suggestion. 

2. Assignment of Provider Agreements 
in Changes of Ownership. 

Most of the commenters 
recommending revisions expressed 
concern whether assignment should be 
automatic. 

Comment: Two commenters urged 
that assignment not be automatic but 
follow an onsite visit, although a full 
survey need not be conducted. The 
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commenting agencies objected to 
automatic assignment on the following 

grounds: 

• Some State laws prohibit transfer of 
a license to a new owner. A new license 
is issued only after an onsite inspection. 
Since Federal regulations require 
compliance with State and local laws, 
some States would be violating their 
own rules. 

• It has been the State’s experience 
that some of the worst conditions noted 
in nursing homes have been found at the 
time of a change in ownership. 

• The potential for fraud and abuse is 
great under the proposed rules. The 
selling owner usually knows about the 
sale months before the survey agency, 
and often cuts expenses so that the 
quality of care deteriorates. 

Response: We realize that the State 
survey agency often learns of a change 
of ownership after the fact. We also 
acknowledge that there may be some 
unscrupulous owners who might take 
advantage of the situation. But we do 
not agree that this is the norm. Our 
primary goal is to protect beneficiaries 
and recipients against interruption of 
coverage. We believe the following 
safeguards will protect their health and 
safety and decrease the risk of fraud 
and abuse. 

• Because of annual resurvey 
requirements, a new survey will be 
conducted in a matter of months after 
the change in ownership. 

• New owners must meet the old plan 
of correction with no additional time 
allowed because they are new owners. 

• The regulations do not prevent the 
State survey agency from going in at any 
time either under the Medicare/ 

Medicaid authority or the authority of 
State licensure law. 

If the State survey agency believes 
that compliance has deteriorated in any 
facility, it should conduct an onsite 
survey. If conditions are found to be out 
of compliance, termination action would 
be required. 

All providers are required to be in 
compliance with State and local laws as 
a condition of participation. If the State, 
after a licensure survey, refuses to issue 
a license because of non-compliance 
with State law, the facility would no 
longer be eligible to participate in the 
Federal programs. It must be 
remembered that this regulation refers 
to transfers of provider agreements and 
not to transfers of State licenses. 

Comment: One commenter urged that 
_ the regulations be modified to specify 
that a provider must disclose ownership 
and financial interest information as a 
condition of participation. 


Response: The regulations have been 
revised to specify this requirement is 
necessary for eligibility. 

Comment: One commenter suggested 
that the new owner should make a 
conscious choice to participate and 
agree to comply with all program 
requirements. 

Response: In developing the proposed 
rules, we considered whether to make 
assignment contingent on acceptance by 
the new owner. Since the survey agency 
usually learns of a change of ownership 
after the fact, only automatic assignment 
can protect beneficiaries and recipients 
against loss of coverage. We believe 
that a prospective owner would 
ascertain all sources of revenue prior to 
the effective date of ownership change 
and decide whether to participate in one 
or both programs. If the new owner 
decides not to participate, it will 
terminate the agreement but in the 
meantime the beneficiaries and 
recipients would be covered pending 
transfer to another facility. 

Comment: One commenter urged that 
the rules be modified to clarify that a 
new owner, assignment, 
notwithstanding, is required to comply 
with Title VI of the Civil Rights Act of 
1964 and, at some future date, with 
Section 504 of the Rehabilitation Act of 
1973, as amended. 

Response: The regulations have been 
revised to specify that before 
recertification and issuance of a new 
provider agreement, the owner will be 
subject to the requirements set forth in 
45 CFR Parts 80. 84. and 90. Those are 
Departmental regulations that 
Implement the laws cited in the 
comment, and apply to HCFA programs. 
Citing those regulations does not change 
the existing requirements. It is merely a 
clarification for those who need to know 
more about the conditions of 
participation in Medicare and Medicaid. 

Recodification of Policies on Provider 
Agreements 

The substantive changes proposed in 
February 1979 and adopted today affect 
a few of the policies on provider 
agreements. Those changes have been 
incorporated into a larger package that 
simplifies and clarifies all other policies 
pertaining to Medicare provider 
agreements (without substantive 
change), and redesignates them as a 
new Part 489. The changed provisions 
for Medicare appear in the following 
renumbered sections: 

§ 489.13 Effective date of agreement. 
(Was § 405.606(d) in the February 
proposal.) 

§ 489.18 Effect of change of 
ownership. (Was §§ 405.625 and 405.626 
in February proposal.) 


Parallel changes in the Medicaid 
regulations appear in §§ 442.13 and 
442.14, respectively. 

The creation of a new Part 489 is part 
of Operation Common Sense, our effort 
to simplify our regulations and make 
them easier to use. No substantive 
changes, other than those discussed 
above, are intended. 

Redesignation Table 


Current 42 CFR Part 405 

New 42 CFR Pari 489 

Sec. 

405 602. 

Sec. 

489.10 

405.603...1__ 

489.12 

405 604(a)(1)... 

489.15(b) 

405 604(a)(2). . 

489.15(C) 

... 

405 604(b). 

489.15(d) 

405.604(c)(1).... 

489.16(a) 

405.604(c)(2) ... 

489.16(c) 

489.16(b)(1) and (2) 

ansfifufrt) . 

Deleted as outdated 

405.605 . 

489.2(b) 6 (c) 

48911(a) 

489 11(b) & (c) 

405.606(a). -. 

405 606(b) . 

405 606(c). 

489.53 

405 607(a) .... . .. 

489 21(a) 

489 20(b) 

405 607(b)___ 

405.607(c) .„.™.. 

489.20(c) 

405 608. 

489.30 

405.609.......„... 

489.31 

405 610(a). . 

489 32 

405 610(b)....;.... 

489.22 

405612 . 

489.21(b) 

489.52 

489.53 

405.613 ___ 

405.614 . 

405.615..™..... 

489.55 

405 616. 

489 57 

405 617 . 

489.50 

405 618 .. .. .. 

489.40 

405.619 . 

489.35 

405 620(a) . . 

489.41(c) 

489 41(a) 

405.620(b). .. 

405.620(c). .. 

489 41(b) 

405.620(d) .... 

Deleted as unnecessary 

405 621 . 

489 41(a) 

489.42 

405 622 .... 

405 625(a). 

Superseded by 489.18(b) 

405 625(b). 

(c) and (d) 

Deleted because of 

405.626(a) . 

change in policy 
489.18(a)(1) 

405 626(b). 

489.18(a)(2) 

489.18(a)(3) 

405.626(C)_ ___ 

405 626(d) . 

489.18(e) 


Derivation Table 

New 42 CFR Pari 489 

Current 42 CFR Pari 405 

489.1. 

New 

489.2(a) . 

405.601. 1st sentence 

489 2(b) and (c) . 

405.605 

489.3 ........ _ 

new 

489 10 .... . 

405.602 

489 11(a) . .. 

405.606(a) 

489 11(b) and (c) . 

405.606(b) 

405.603 

489.12. . .... 

489 13 . 

405 606 

489 15(a) . 

405.604, introductory 
paragraph 
405.604(a)(1) 

489.15(b)_ _ _ 

489 15(c). . . 

405.604(a)(2) 

489.15(d) .. .. 

405.604(b) 

489 16(a) . 

405.604(c)(1) 

489 16(b)(1) and (2). 

405.604(c)(3) 

. 405.604(c)(2) 

405.626(a) 

. 405.626(b) 

405.626(c) 

489 16(c). 


489 18(a)(2) 

489.18(a)(3). 

489.18(a)(4) _ _ __ 

405.626(d) 

489.18(b) .- ...a . 

405 625(b) 

. 405.625(a) with 

489.18(c) and (d) .-. 

48918(e) . 

substantive change 
405.626(d) 

489.20(a) ... .. 

. 405.607(a) 

489 20(b) . 

. 405 607(b) 

489 20(c) .... 

405.607(c) 
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Derivation Table— Continued 


New 42 CFR Part 489 Current 42 CPR Part 405 


489 21(a). 

405.607(a)(1) 

489.21(b)(1) .... 

405.612(a)(2) 

489 21(b)(2) .... 

405.612(a)(3) 

489 21(b)(3) ... 

405.612(a)(4) 

489.21(b)(4). 1st sentence. .... 

405 607(a)(2) and 


405.612 

489 21(b)(4). 2nd sentence. .. 

405 612(b) 

489 21(C) .. 

405.607(a)(3) 

489 21(d) _ _ 

405.607(a)(4) 

489 22 .... 

405.610(b) 

489 30 ____ 

405 608 

489 31. 

405.609 

489.32 ... 

405 610(a) 

489 35. 

405.619 

489.40 . 

405618 

489 41(a) ... 

405 620(b) and 405.621 

489.41(b) .... 

405.620(c) 

489 41(C) .... 

405.620(a) 

489 42 .„.... 

405 622 

489 50... ... 

405 617 

489.52(a). 

405.613(a), 1st and 2nd 


sentences 

489 52(b)(1). 

405.613(a), 3rd and 4th 


sentences 

489.52(b)(2) ...._ 

405.613(b), except for 


last sentence 

489 52(b)(3). 

405.613(C) 

489.52(C). 

405 613(a). last two 


sentences and 


405 613(b). last 


sentence 

489.53. 

405.614 

489 55 .._. 

405.615 

489.57 .... 

405 616 


42 CFR Chapter IV is amended as set 
forth below: 

A. Part 405, Subpart F. is amended as 
follows: 

1. The table of contents is amended by 
vacating §§ 405.602 through 405.626. 

PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

***** 

Subpart F—Agreements, Elections, 
Contracts, Nominations, and Notices 

405.601 Scope of subpart. 

405.602-405.626 [Vacated. See Part 489 of 
this chapter.] 

***** 

2. Section 405.601 is revised to read as 
follows: 

§ 405.601 Scope of subpart. 

Section 405.640 deals with coverage of 
independent laboratories and portable 
X-ray services. Sections 405.658 and 
405.659 deal with emergency services 
furnished by a hospital that does not 
have a provider agreement. Sections 
405.651 through 405.656 and 405.660 
through 405.678 discuss agreements 
under which Part A intermediaries and 
Part B carriers will perform specified 
functions necessary in the 
administration of the hospital insurance 
and supplementary medical insurance 
programs. Section 405.685 discusses 
agreements with any State for the 
purpose of assisting the Secretary in 
determining: (a) whether an institution 
or agency situated in that State is a 


hospital, skilled nursing facility, or home 
health agency; (b) whether an 
independent laboratory meets the 
conditions for coverage of services: or 
(c) whether a clinic, rehabilitation 
agency or public health agency meets 
the requirements for providing 
outpatient physical therapy services. 
Section 405.690 discusses agreements 
that HCFA will enter into with approved 
providers of services and renal dialysis 
facilities for full reimbursement of the 
reasonable cost of purchase, 
installation, maintenance, and 
reconditioning of home dialysis 
equipment. Section 405.691 discusses 
agreements that HCFA will enter into 
with approved providers of services and 
renal dialysis facilities for 
reimbursement for the cost of home 
dialysis supplies and equipment and 
self-care home dialysis support services 
on the basis of a target reimbursement 
rate. 

3. The content of §§ 405.602 through 
405.626 is revised and redesignated 
under a new Part 489. 

§§ 405.602-405.626 [Vacated. See Part 
489 of this chapter] 

B. Part 442 is amended as set forth 
below: 

1. The table of contents of Subpart B 
is amended as follows: 

PART 442—STANDARDS FOR 
PAYMENT FOR SKILLED NURSING 
AND INTERMEDIATE CARE FACILITY 
SERVICES 

***** 

Subpart B—Provider Agreements 

442.10 State plan requirement. 

442.12 Provider agreement: General 
requirements. 

442.13 Effective date of agreement. 

442.14 Effect of change of ownership. 

442.15 Duration of agreement. 

442.16 Extension of agreement. 

442.20 Additional requirements for 

agreements with SNFs participating in 
medicare. 

442.30 Agreement as evidence of 
certification. 

***** 

2. Section 442.12 is revised to read as 
follows: 

§ 442.12 Provider agreement: General 
requirements. 

(a) Certification and recertification. 
Except as provided in paragraph (b) of 
this section, a Medicaid agency may not 
execute a provider agreement with a 
facility for SNF or ICF services nor 
make Medicaid payments to a facility 
for those services unless the Secretary 
or the State survey agency has certified 
the facility under this part to provide 
those services. (See § 442.101 for 


certification by the Secretary or by the 
State survey agency. 

(b) Exception. The certification 
requirement of paragraph (a) of this 
section does not apply with respect to 
Christian Science sanitoria operated, or 
listed and certified, by the First Church 
of Christ Scientist. Boston, Mass. 

(c) Conformance with certification 
condition. An agreement must be in 
accordance with the certification 
provisions set by the Secretary or the 
survey agency under subpart C of this 
part. 

(d) Denial for good cause. (1) If the 
Medicaid agency has adequate 
documentation showing good cause, it 
may refuse to execute an agreement, or 
may cancel an agreement, with a 
certified facility. 

(2) A provider agreement is not a valir 
agreement for purposes of this part even 
though certified by the State survey 
agency, if the facility fails to meet the 
civil rights requirements set forth in 45 
CFR Parts 80, 84, and 90. 

3. New §§ 442.13 and 442.14 are added 
to read as follows: 

§ 442.13 Effective date of agreement. 

(a) Basic requirements. If the 
Medicaid agency enters into a provider 
agreement, the effective date must be in 
accordance with this section. 

(b) All Federal requirements are met 
on the date of the survey. The agreement 
must be effective on the date the onsite 
survey is completed (or on the day 
following the expiration of a current 
agreement) if, on the date of the survey, 
the provider meets: (1) All Federal 
health and safety standards; and (2) 

Any other requirements imposed by the 
Medicaid agency. 

(c) All Federal requirements are not 
met on the date of the survey. If the 
provider fails to meet any of the 
requirements specified in paragraph (b) 
of this section, the agreement must be 
effective on the earlier of the following 
dates: (1) The date on which the 
provider meets all requirements. (2) The 
date on which the provider submits a 
correction plan acceptable to the State 
survey agency or an approvable waiver 
request, or both. 

§ 442.14 Effect of change of ownership. 

(a) Assignment of agreement. When 
there is a change of ownership, the 
Medicaid agency must automatically 
assign the agreement to the new owner. 

(b) Conditions that apply to assigned 
agreements. An assigned agreement is 
subject to all applicable statutes and 
regulations and to the terms and 
conditions under which it was originally 
issued, including, but not limited to, the 
following: 
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(1) Any existing plan of correction. 

(2) Any expiration date. 

(3) Compliance with applicable health 
and safety standards. 

(4) Compliance with the ownership 
and financial interest disclosure 
requirements of §§ 455.104 and 455.105 
of this chapter. 

(5) Compliance with civil rights 
requirements set forth in 45 CFR Parts 
80, 84, and 90. 

(6) Compliance with any additional 
requirements imposed by the Medicaid 
agency. 

C. A new Part 489 is added, to read as 

follows: 

p ART 489—PROVIDER AGREEMENTS 
UNDER MEDICARE 


Subpart A—General Provisions 

Sec. 

489.1 Statutory basis. 

<189.2 Scope. 

489.3 Definition. 

489.10 Basic requirements. 

489.11 Acceptance of a provider as a 
participant. 

489.12 Decision to deny an agreement. 

489.13 Effective date of agreement. 

489.15 Time limits on agreements with 
skilled nursing facilities (SNFs). 

489.16 Nonrenewal of agreements with 
SNFs. 

489.18 Change of ownership or leasing: 

Effect on provider agreement. 

Subpart B—Essentials of provider 
Agreements 

489.20 Basic commitments. 

489.21 Specific limitations on charges. 

489.22 Special provisions applicable to 
prepayment requirements. 

Subpart C—Allowable Charges 

489.30 Allowable charges: Deductible, 
coinsurance, and copayment. 

489.31 Allowable charges: Blood. 

489.32 Allowable costs: Noncovered and 
partially covered services. 

489.35 Notice to intermediary. 

Subpart D—Handling of Incorrect 

Collections 

489.40 Definition of incorrect collection. 

489.41 Timing and methods of handling. 

489.42 Payment of offset amounts to 
beneficiary or other person. 

Subpart E—Withholding of Payment; 
Termination of Agreement and 
Reinstatement after Termination 

489.50 Withholding of payment for failure to 
make timely utilization review. 

489.52 Termination by the provider. 

489.53 Termination by HCFA. 

489.55 Exceptions to effective date of 

termination. 

489.57 Reinstatement after termination. 

Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302). 


PART 489—PROVIDER AGREEMENTS 
Subpart A—General Provisions 

§ 489.1 Statutory basis. 

This part implements section 1866 of 
the Social Security Act. Section 1866 
specifies the terms of provider 
agreements and the providers that may 
enter into such agreements. The 
following other sections of that Act are 
also pertinent: 

(a) Section 1861 defines the services 
covered under Medicare and the 
providers that may be reimbursed for 
furnishing those services. 

(b) Section 1864 provides for the use 
of State survey agencies to ascertain 
whether certain entities meet the 
conditions of participation. 

(c) Section 1871 authorizes the 
Secretary to prescribe regulations for 
the administration of the Medicare 
program. 

§ 489.2 Scope of part. 

(a) Subpart A of this part sets forth 
the basic requirements for submittal and 
acceptance of a provider, agreement 
under Medicare. Subpart B of this part 
specifies the basic commitments and 
limitations that the provider must agree 
to as part of an agreement to provide 
services. Subpart C specifies the 
limitations on allowable charges to 
beneficiaries for deductibles, 
coinsurance, copayments, blood, and 
services that must be part of the 
provider agreement. Subpart D of this 
part specifies how incorrect collections 
are to be handled. 

(b) The following providers are 
subject to the provisions of this part: 

(1) Hospitals. 

(2) Skilled nursing facilities (SNFs). 

(3) Home health agencies (HHAs). 

(4) Clinics, rehabilitation agencies, 
and public health agencies. 

(c) Those listed in paragraph (b)(4) of 
this section may enter into provider 
agreements only for furnishing 
outpatient physical therapy and speech 
pathology services. 

§489.3 Definition. 

“Provider agreement” means an 
agreement between HCFA and one of 
the providers specified in § 489.2(b) to 
provide services to Medicare 
beneficiaries and to be reimbursed on a 
reasonable cost basis. 

§ 489.10 Basic requirements. 

(a) Any of the providers specified in 
§ 489.2 may request participation in 
Medicare. In order to be accepted, it 
must meet— 

(1) The conditions of participation set 
forth elsewhere in this chapter; and 


(2) The civil rights requirements 
specified in 45 CFR Parts 80, 84, and 90. 

(b) The State survey agency will 
ascertain whether the provider meets 
the conditions of participation and make 
its recommendation to HCFA. 

§ 489.11 Acceptance of a provider as a 
participant 

(a) Action by HCFA. If HCFA 
determines that the provider meets the 
requirements, it will send the provider— 

(1) Written notice of that 
determination; and 

(2) Two copies of the provider 
agreement. 

(b) Action by provider. If the provider 
wishes to participate, it must return both 
copies of the agreement, duly signed by 
an authorized official, to HCFA, together 
with a written statement indicating 
whether it has been adjudged insolvent 
or bankrupt in any State or Federal 
court, or whether any insolvency or 
bankruptcy actions are pending. 

(c) Notice of acceptance. If HCFA 
accepts the agreement, it will return one 
copy to the provider with a written 
notice that— 

(1) Indicates the dates on which it was 
signed by the provider’s representative 
and accepted by HCFA; 

(2) Specifies the effective date of the 
agreement; and 

(3) If the agreement i9 with a SNF, 
specifies the term of the agreement. 

§ 489.12 Decision to deny an agreement. 

(a) Bases for denial. —HCFA may 
refuse to enter into or renew an 
agreement for any of the following 
reasons: 

(1) Principals of the provider have 
been convicted of fraud (see § 420.204 of 
this chapter); 

(2) The provider has failed to disclose 
ownership and control interests in 
accordance with § 420.206 of this 
chapter; or 

(3) The provider has been adjudged 
bankrupt or insolvent. 

(b) Effect of bankruptcy or insolvency. 
(1) HCFA will not enter into an 
agreement with a provider that has been 
adjudged insolvent or bankrupt under 
appropriate State or Federal law, or 
against which there is pending a court 
proceeding to make a judgment 
concerning this matter. The reason for 
denial is that the provider is unable to 
give satisfactory assurances of 
compliance with the requirements of 
title XVIII of the Act. 

(2) If a provider who is participating 
and receiving payments under Medicare 
is subsequently adjudged insolvent or 
bankrupt by a court of competent 
jurisdiction, HCFA will not terminate its 
participation in the program because of 
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that financial condition. However, the 
intermediary will adjust payments to the 
provider (as specified in § 405.454(k) of 
this chapter) to preclude overpayments. 

(c) Compliance with civil rights 
requirements. HCFA will not enter into 
a provider agreement if the provider 
fails to comply with civil rights 
requirements set forth in 45 CFR Parts 
80, 84, and 90. 

§ 489.13 Effective date of agreement. 

(a) All Federal requirements are met 
on the date of the survey. The 
agreement will be effective on the date 
the onsite survey is completed (or on the 
day following the expiration date of a 
current agreement) if. on the date of the 
survey, the provider meets all Federal 
health and safety standards, and any 
other requirements imposed by HCFA. 

(b) All Federal requirements are not 
met on the date of the survey. If the 
provider fails to meet any of the 
requirements specified in paragraph (a) 
of this section, the agreement will be 
effective on the earlier of the following 
dates: 

(1) The date on which the provider 
meets all requirements. 

(2) The date on which the provider 
submits a correction plan acceptable to 
HCFA or an approvable waiver request, 
or both. 

§ 489.15 Time limits on agreements with 
skilled nursing facilities (SNFs). 

(a) Basic limitation. An agreement 
with a SNF must be for a specified term, 
determined by HCFA in accordance 
with paragraphs (b) and (c) of this 
section. 

(b) SNF in full compliance. If the SNF 
is in full compliance with the conditions 
of participation specified elsewhere in 
this chapter, the term must be 12 
calendar months. 

(c) SNF not in full compliance —(1) 
Alternatives. A SNF that is not in full 
compliance may be issued a restricted 
agreement or a conditional agreement. 

(2) Restricted agreement. This 
agreement must: 

(i) Specify a date by which corrections 
must be made; 

(ii) End no later than the 60th day 
following the date specified for 
correction of deficiencies; and 

(iii) Be for a term that, including the 
60-day period, is 12 months or less. 

(3) Conditional agreement. This 
agreement must: 

(i) Be for 12 months; 

(ii) Specify a date for correction of 
deficiences that is no later than the end 
of the 10th month; and 

(iii) Provide for automatic cancellation 
on the 60th day following the date 
specified for correction, unless HCFA 


determines that all deficiencies have 
been corrected or the SNF has made 
substantial effort and progress and has 
submitted an acceptable revised 
correction plan. 

(d) Extention of the agreement. An 
agreement may be extended for 60 days 
if— 

(1) HCFA determines the extension 
will not jeopardize the health and safety 
of beneficiaries; and 

(2) The extension is needed— 

(1) To prevent irreparable harm to the 
SNF or hardship to the beneficiaries 
receiving services from the SNF; or 

(ii) To enable HCFA to determine 
whether the SNF is in compliance with 
the conditions of participation. 

§ 489.16 Nonrenewal of agreements with 
SNFs. 

(a) No automatic renewal. Except as 
provided in § 489.15(d). the term of an 
agreement may not be extended. The 
agreement shall terminate at the close of 
the last day of its specified term and 
will not be automatically renewable 
from term to term. 

(b) Notice of nonrenewal. (1) If HCFA 
decides not to renew an agreement with 
a SNF, it will notify the SNF at least 30 
days, and the public at least 15 days, 
before the end of the term. 

(2) The notice will state the reasons 
for the determination, the effective date 
for the termination of the existing 
agreement, and the applicability of the 
termination to the SNF’s services. 

(c) Right to hearing. (1) The 
nonrenewal of an agreement under the 
conditions described in this section is a 
determination that the facility does not 
qualify as a provider of services for the 
period immediately following the term of 
the current agreement. 

(2) The facility is entitled to a hearing 
as provided in Part 405, Subpart O, of 
this chapter. 

§ 489.18 Change of ownership or leasing: 
Effect on provider agreement. 

(a) What constitutes change of 
ownership —(1) Partnership. In the case 
of a partnership, the removal, addition, 
or substitution of a partner, unless the 
partners expressly agree otherwise, as 
permitted by applicable State law, 
constitutes change of ownership. 

(2) Unincorporated sole 
proprietorship. Transfer of title and 
property to another party constitutes 
change of ownership. 

(3) Corporation. The merger of the 
provider corporation into another 
corporation, or the consolidation of two 
or more corporations, resulting in the 
creation of a new corporation 
constitutes change of ownership. 

Transfer of corporate stock or the 


merger of another corporation into the 
provider corporation does not constitute 
change of ownership. 

(4) Leasing. The lease of all or part of 
a provider facility constitutes change of 
ownership of the leased portion. 

(b) Notice to HCFA. A provider who is 
contemplating or negotiating a change of 
ownership must notify HCFA. 

(c) Assignment of agreement. When 
there is a change of ownership as 
specified in paragraph (a) of this section, 
the existing provider agreement will 
automatically be assigned to the new 
owner. 

(d) Conditions that apply to assigned 
agreements. An assigned agreement is 
subject to all applicable statutes and 
regulations and to the terms and 
conditions under which it was originally 
issued including, but not limited to, the 
following: 

(1) Any existing plan of correction. 

(2) Any expiration date. 

(3) Compliance with applicable health 
and safety standards. 

(4) Compliance with the ownerhsip 
and financial interest disclosure 
requirements of Part 420, Subpart C, of 
this chapter. 

(5) Compliance with civil rights 
requirements set forth in 45 CFR Parts 
80. 84, and 90. 

(e) Effect of leasing. The provider 
agreement will be assigned to the lessee 
only to the extent of the leased portion 
of the facility. 

Subpart B—Essentials of Provider 
Agreements 

§ 489.20 Basic commitments. 

The provider agrees— 

(a) To limit its charges to beneficiaries 
and to other individuals on their behalf, 
in accordance with provisions of 
Subpart C of this part; 

(b) To comply with the requirements 
of Subpart D of this part for the return or 
other disposition of any amounts 
incorrectly collected from a beneficiary 
or any other person in his or her behalf. 

(c) To comply with the requirements 
of § 420.203 of this chapter when it hires 
certain former employees of 
intermediaries. 

§ 489.21 Specific limitations on charges. 

Except as specified in Subpart C of 
this part, the provider agrees not to 
charge a beneficiary— 

(a) For services for which the 
beneficiary is entitled to have payment 
made under Medicare. 

(b) For services for which the 
beneficiary would be entitled to have 
payment made if the provider had 
complied with the following 
requirements: 
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(1) Had in its files the required 
certification and recertification by a 
physician relating to the services 
furnished to the beneficiary; 

(2) Had furnished such information as 
the intermediary found necessary in 
order to determine the amount due the 
provider on behalf of the individual for 
the period with respect to which 
payment is to be made or any prior 
period: 

(3) Had complied with the provisions 
requiring timely utilization review of 
long stay cases so that a limitation on 
days of service has not been imposed 
under section 1866(d) of the Act (see 
Part 405, Subparts J and K for utilization 
review requirements); and 

(4) Had obtained, from the beneficiary 
or a person acting on his or her behalf, a 
written request for payment to be made 
to the provider, and had properly filed 
that request. If the beneficiary or person 
on his or her behalf refuses to execute a 
written request, the provider may charge 
the beneficiary for all services furnished 
to him or her. 

(c) For inpatient hospital services 
furnished to a beneficiary who 
exhausted his or her Part A benefits, if 
HCFA reimburses the provider for those 

services. 

(d) For custodial care and for services 
not reasonable and necessary for the 
diagnosis or treatment of illness or 

injury, if: 

(1) The beneficiary was without fault 
in incurring the expenses; and 

(2) The determination that payment 
was incorrect was not made until after 
the third year following the year in 
which the payment notice was sent to 
the beneficiary. 

$ 489.22 Special provisions applicable to 
prepayment requirements. 

(a) A provider may not require an 
individual entitled to hospital insurance 
benefits to prepay in part or in whole for 
inpatient services as a condition of 
admittance as an inpatient, except 
where it is clear upon admission that 
payment under Medicare, Part A cannot 
be made. 

(b) A provider may not deny covered 
inpatient services to an individual 
entitled to have payment made for those 
services on the ground of inability or 
failure to pay a requested amount at or 
before admission. 

(c) A provider may not evict, or 
threaten to evict, an individual for 
inability to pay a deductible or a 
coinsurance amount required under 
Medicare. 

(d) A provider may not charge an 
individual for (1) its agreement to admit 
or readmit the individual on some 
specified future date for covered 


impatient services; or (2) for failure to 
remain an inpatient for any agreed-upon 
length of time or for failure to give 
advance notice of departure from the 
provider’s facilities. 

Subpart C—Allowable Charges 

§ 489.30 Allowable charges: Deductible, 
coinsurance, and copayment. 

(a) Port A deductible and 
coinsurance. The provider may charge 
the beneficiary or other person on his or 
her behalf: 

(1) The amount of the inpatient 
hospital deductible or, if less, the actual 
charges for the services; 

(2) The amount of inpatient hospital 
coinsurance applicable for each day the 
individual is furnished inpatient hospital 
services after the 60th day, during a 
benefit period; and 

(3) The posthospital extended care 
services coinsurance amount. 

(b) Part B deductible and copayment 

(1) The basic allowable charges are the 
$60 deductible and 20 percent of the 
reasonable charges in excess of that 
deductible. 

(2) For hospital outpatient services, 
the allowable deductible charges 
depend on whether the hospital can 
determine the beneficiary’s deductible 
status. 

(i) If the hospital is unable to 
determine the deductible status, it may 
charge the beneficiary its full customary 
charges up to $60. 

(ii) If the beneficiary provides official 
information as to deductible status, the 
hospital may charge only the unmet 
portion of the deductible. 

(3) In either of the cases discussed in 
paragraph (b)(2) of this section, the 
hospital is required to file with the 
intermediary, on a form prescribed by 
HCFA, information as to the services, 
charges, and amounts collected. 

(4) The intermediary must reimburse 
the beneficiary if reimbursement is 
authorized and credit the expenses to 
the beneficiary’s deductible if the 
deductible has not yet been met. 

§ 489.31 Allowable charges: Blood. 

(a) Part A deductible . A provider may 
charge the beneficiary (or other person 
on his or her behalf) for the first three 
pints of blood, or units of packed red 
blood cells furnished during a benefit 
period. Charges are subject to the 
following conditions: 

(1) They may not exceed the 
provider’s customary charges. 

(2) No charge may be made for any 
whole blood or packed red cells that are 
replaced, pint for pint, or unit for unit, 
by or on behalf of the beneficiary. 

(b) Part B deductible. (1) A provider 
may charge a beneficiary (or other 


person on his or her behalf) for the first 
3 pints of whole blood or units of packed 
red cells furnished during a benefit 
period, even though a part A blood 
deductible has been charged during that 
same period. 

(2) The charges are subject to the 
limitations specified in paragraph (a) of 
this section. 

(c) Excess charges. If the charge 
exceeds the cost to the provider, that 
excess will be deducted from any 
Medicare payments due the provider. 

§ 489.32 Allowable charges: Noncovered 
and partially covered services. 

(a) Services requested by beneficiary. 
If services furnished at the request of a 
beneficiary (or his or her representative) 
are more expensive than, or in excess of, 
services covered under Medicare— 

(1) A provider may charge the 
beneficiary an amount that does not 
exceed the difference between— 

(1) The provider’s customary charges 
for the services furnished; and 

(ii) The provider’s customary charges 
for the kinds and amounts of services 
that are covered under Medicare. 

(2) A provider may not charge for the 
services unless they have been 
requested by the beneficiary (or his or 
her representative) nor require a 
beneficiary to request services as a 
condition of admission. 

(3) To avoid misunderstanding and 
disputes, a provider must inform any 
beneficiary who requests a service for 
which a charge will be made that there 
will be a specified charge for that 
service. 

(b) Services not requested by the 
beneficiary. For special provisions that 
apply when a provider customarily 
furnishes more expensive services, see 
§ 405.461 of this chapter. 

§ 489.35 Notice to intermediary. 

The provider must inform its 
intermediary of any amounts collected 
from a beneficiary or from other persons 
on his or her behalf. 

Subpart D—Handling of Incorrect 
Collections 

§ 489.40 Definition of incorrect collection. 

(a) As used in this subpart, “incorrect 
collections’’ means any amounts 
collected from a beneficiary (or 
someone on his or her behalf) that are 
not authorized under Subpart C of this 
part. 

(b) A payment properly made to a 
provider by an individual not 
considered entitled to Medicare benefits 
will be deemed to be an “incorrect 
collection” when the individual is found 
to be retroactively entitled to benefits. 
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§ 489.41 Timing and methods of handling. 

(a) Refund. Prompt refund to the 
beneficiary or other person is the 
preferred method of handling incorrect 
collections. 

(b) Setting aside. If the provider 
cannot refund within 60 days from the 
date on the notice of incorrect 
collection, it must set aside an amount, 
equal to the amount incorrectly 
collected, in a separate account 
identified as to the individual to whom 
the payment is due. This amount 
incorrectly collected must be carried on 
the provider’s records in this manner 
until final disposition is made in 
accordance with the applicable State 
law. 

(c) Notice to, and action by, 
intermediary. (1) The provider must 
notify the intermediary of the refund or 
setting aside required under paragraphs 

(a) and (b) of this section. 

(2) If the provider fails to refund or set 
aside the required amounts, they may be 
offset against amounts otherwise due 
the provider. 

§ 489.42 Payment of offset amounts to 
beneficiary or other person. 

(a) In order to carry out the 
commitment to refund amounts 
incorrectly collected, HCFA may 
determine that amounts offset in 
accordance with § 489.41 are to be paid 
directly to the beneficiary or other 
person from whom the provider received 
the incorrect collection, if: 

(1) HCFA finds that the provider has 
failed, following written request, to 
refund the amount of the incorrect 
collection to the beneficiary or other 
person; and 

(2) The provider agreement has been 
terminated in accordance with the 
provisions of Subpart E of this part. 

(b) Before making a determination to 
make payment under paragraph (a) of 
this section, HCFA will give written 
notice to the provider (1) explaining that 
an incorrect collection was made and 
the amount; (2) requesting the provider 
to refund the incorrect collection to the 
beneficiary or other person; and (3) 
advising of HCFA’s intention to make a 
determination under paragraph (a) of 
this section. 

(c) The notice will afford an 
authorized official of the provider an 
opportunity to submit, within 20 days 
from the date on the notice, written 
statement or evidence with respect to 
the incorrect collection and/or offset 
amounts. HCFA will consider any 
written statement or evidence in making 
a determination. 

(d) Payment to a beneficiary or other 
person under the provisions of 
paragraph (a) of this section: (1) Will not 


exceed the amount of the incorrect 
collection; and (2) May be considered as 
payment made to the provider. 

Subpart E—Withholding of Payment; 
Termination of Agreement and 
Reinstatement After Termination 

§ 489.50 Withholding of payment for 
failure to make timely utilization review. 

(a) If HCFA finds that there is a 
substantial failure to make timely 
utilization review of long-stay cases in a 
hospital or skilled nursing facility, 

HCFA may determine that no payment 
shall be made for inpatient hospital 
services (including inpatient 
tuberculosis hospital services and 
inpatient psychiatric hospital services) 
or for posthospital extended care 
services furnished an individual after 
the 20th day of a continuing period of 
such services. 

(b) Before making a determination to 
withhold payment, HCFA will notify the 
provider of its intention and will afford 
the institution or agency an opportunity 
for a hearing. 

(c) The withholding of payment will 
become effective as of the date specified 
in the determination and be applicable 
to services furnished to individuals 
admitted after that date. 

(d) The withholding will continue in 
effect until HCFA finds that: 

(1) The reason for the withholding has 
been removed; and 

(2) There is reasonable assurance that 
it will not recur. 

§ 489.52 Termination by the provider. 

(a) Notice to HCFA. (1) A provider 
that wishes to terminate its agreement 
must send HCFA written notice of its 
intent. 

(2) The notice may state the intended 
date of termination which must be the 
first day of a month. 

(b) Termination date. (1) If the notice 
does not specify a date, or the date is 
not acceptable to HCFA, HCFA may set 
a date that will not be more than 6 
months from the date on the provider’s 
notice of intent. 

(2) HCFA may accept a termination 
date that is less than 6 months after the 
date on the provider’s notice if it 
determines that to do so would not 
unduly disrupt services to the 
community or otherwise interfere with 
the effective and efficient administration 
of the Medicare program. 

(3) A cessation of business is deemed 
to be a termination by the provider, 
effective with the date on which it 
stopped providing services to the 
community. 

(c) Public notice. (1) The provider 
must give notice to the public at least 15 


days before the effective date of 
termination. 

(2) The notice must be published in 
one or more local newspapers and 
must— 

(i) Specify the termination date; and 

(ii) Explain to what extent services 
may continue after that date, in 
accordance with the exceptions set forth 
in § 489.55. 

§ 489.53 Termination by HCFA. 

(а) Cause for termination. HCFA may 
terminate an agreement if it determines 
that any of the failings listed in this 
paragraph (a) is attributable to the 
provider. 

(1) It is not complying substantially 
with the provisions of title XVIII and the 
applicable regulations of this chapter or 
with the provisions of the agreement. 

(2) It places restrictions on the 
persons it will accept for treatment and 
it fails either to exempt Medicare 
beneficiaries from those restrictions or 
to apply them to Medicare beneficiaries 
the same as to all other persons seeking 
care. 

(3) It no longer meets the appropriate 
conditions of participation set forth 
elsewhere in this chapter. 

(4) It fails to furnish information that 
HCFA finds necessary for a 
determination as to whether payments 
are or were due under Medicare and the 
amounts due. 

(5) It refuses to permit examination of 
its fiscal or other records by, or on 
behalf of HCFA, as necessary for 
verification of information furnished as 
a basis for payment under Medicare. 

(б) It has knowingly and willfully 
made, or caused to be made, any false 
statement or representation of a 
material fact for use in an application or 
request for payment under Medicare. 

(7) It has submitted, or caused to be 
submitted, requests for payment under 
Medicare of amounts for items and 
services substantially in excess of the 
costs incurred by such provider for 
providing such items and services. 

(8) It has furnished items or services 
which HCFA has determined to be 
substantially in excess of the needs of 
individuals or of a quality that fails to 
meet professionally recognized 
standards of health care. (See § 420.101 
of this chapter.) HCFA will not 
terminate a provider agreement under 
this clause if it has waived a 
disallowance with respect to the 
services in question on the grounds that 
the provider and the beneficiary could 
not reasonably be expected to know 
that payment would not be made. (See 
section 1879(a) of the Act (42 U.S.C. 
1395pp(a).)) 
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(9) It failed to furnish information on 
business transactions as required in 

§ 420.205 of this chapter. 

(10) It failed at the time the agreement 
was entered into or renewed to disclose 
information on convicted individuals as 
required in § 420.204 of this chapter. 

(11) It failed to furnish ownership 
information as required in § 420.206 of 
this chapter. 

(12) It failed to comply with civil 
rights requirements set forth in 45 CFR 
Parts 80, 84, and 90. 

(b) Notice of termination. (1) HCFA 
will give the provider notice of 
termination at least 15 days before the 
effective date of termination of the 
agreement. (2) HCFA will concurrently 
give notice of termination to the public. 
(3) The notice will state the reasons for, 
and the effective date of, the 
termination, and explain to what extent 
services may continue after that date, in 
accordance with the exceptions set forth 
in § 489.55. 

(c) Appeal by the provider. A provider 
may appeal a termination of its 
agreement by HCFA, in accordance with 
Subpart O of Part 405 of this chapter. 

The termination of a provider agreement 
on grounds specified in paragraph (a)(6), 
(a)(7), or (a)(8) of this section is subject 
to the additional procedures specified in 
§ 420.102 of this chapter. 

§ 489.55 Exceptions to effective date of 
termination. 

(a) In the case of inpatient hospital 
services (including inpatient 
tuberculosis hospital services and 
inpatient psychiatric hospital services), 
or posthospital extended care services 
furnished to a beneficiary who was 
admitted before the effective date of 
termination except that payment may be 
made for up to 30 days after the date of 
termination. 

(b) In the case of home health services 
furnished under a plan established 
before the effective date, payment may 
be made for services furnished through 
the end of the calendar year in which 
termination is effective. 

§ 489.57 Reinstatement after termination. 

When an agreement has been 
terminated in accordance with the 
provisions of this subpart, HCFA will 
not accept a new agreement frorii that 

§ 64.6 List of eligible communities 


provider unless the following conditions 
are met. 

(a) HCFA finds that the reason for 
termination of the previous agreement 
has been removed and there is 
reasonable assurance that it will not 
recur. 

(b) HCFA finds that the provider has 
fulfilled, or has made satisfactory 
arrangements to fulfill, all of the 
statutory and regulatory responsibilities 
of its previous agreement. 

(Secs. 1102 and 1866 of the Social Security 
Act (42 U.S.C. 1302 and 1395cc).) 

(Catalog of Federal Domestic Assistance 
Programs No. 13.714, Medical Assistance 
Program; 13.773. Medicare—Hospital 
Insurance; 13.774, Medicare—Supplementary 
Medical Insurance) 

Dated; December 19,1979. 

Leonard D. Schaeffer, 

Administrator. Health Care Financing 
Administration. 

Approved: March 6,1980. 

Nathan J. Stark, 

Acting Secretary. 

(FR Doc. 80-10260 Filed 4-3-80: 8:45 am) 

BILLING CODE 4110-35-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 64 
(Docket No. FEMA 5796J 

List of Communities Eligible for the 
Sale of National Flood Insurance 

agency: Federal Insurance 
Administration, FEMA. 

ACTION: Final rule. 

summary: This rule lists communities 
participating in the National Flood 
Insurance Program (NFIP). These 
communities have applied to the 
program and have agreed to enact 
certain flood plain management 
measures. The communities’ 
participation in the program authorizes 
the sale of flood insurance to owners of 
property located in the communities 
listed. 

EFFECTIVE DATES: The date listed in the 
fifth column of the table. 

ADDRESSES: Flood insurance policies for 
property located in the communities 


listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Richard Krimm, National Flood 
Insurance Program, (202) 755-5581 or 
Toll Free Line 800^124-8872, Room 5270, 
451 Seventh Street, SW., Washington, 

DC 20410. 

SUPPLEMENTARY INFORMATION: The 

National Flood Insurance Program 
(NFIP). enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local flood plain 
management measures aimed at 
protecting lives and new construction 
from future flooding. Since the 
communities on the attached list have 
recently entered the NFIP, subsidized 
flood insurance is now available for 
property in the community. 

In addition, the Federal Insurance 
Administrator has identified the special 
flood hazard areas in some of these 
communities by publishing a Flood 
Hazard Boundary Map. The date of the 
flood map, if one has been published, is 
indicated in the sixth column of the 
table. In the communities listed where a 
flood map has been published, Section 
102 of the Flood Disaster Protection Act 
of 1973. as amended, requires the 
purchase of flood insurance as a 
condition of Federal or federally related 
financial assistance for acquisition or 
construction of buildings in the special 
flood hazard area shown on the map. 

The Federal Insurance Administrator 
finds that delayed effective dates would 
be contrary to the public interest. The 
Administrator also finds that notice and 
public procedure under 5 U.S.C. 553 (b) 
are impracticable and unnecessary. 

In each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads as follows: 

Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table. 

PART 64—LIST OF COMMUNITIES 
ELIGIBLE FOR THE SALE OF 
NATIONAL FLOOD INSURANCE 


State 

County 

Location 

Community No. 

Effective dates of authorization/ 
cancellation of sale of flood 
insurance in community 

Special flood hazard 
area identified 

Arkansas. 

Chicot . ...... 

. Eudora. city of....... ... 

050027B_ 

Mar 4. 1960, suspension withdrawn 

Mar 1. 1974 and Oct 10. 1975. 

Do 


.. Little Rock, city of ... 

050181B __ 

.do.. 

. Feb. 21. 1974 and Mar. 1. 1974 

California. „ 


Healdsburg city ol . 

0603788. ... 

.do... 

Mar 1 . 1974 and Apr. 16. 1976. 

Connecticut 

Litchfield 

Kent, town of .... 

0901868 ...... 

.do... 

. Jan. 3. 1975 and May 21. 1976. 

Georgia.... 

Gwinnett 

Litburn. city of .. 

1301008 .. 

.do. 

June 7. 1974 and Feb. 6. 1976. 

Do_ 

Richmond 

. Unincorporated areas. 

130158A. 

.do. 

Oct 24, 1975 

Idaho.. 


. Eagle, city of. 

160003B . 

.do. 

Dec. 7. 1973 and July 23. 1976. 
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Effective dates of authorization/ 


State 

County 

Location 

Community No. 

cancellation of sale of flood 
insurance in community 


Do 

Henry. 

Fox River Valley Gardens. Village 
of. 

Guttenberg, city of. 

170478B .. 

_do......... 

Iowa. 

Clayton. 

190077B. 

_do-.....,,,,... 

Kentucky. 

Campbell. 

Mentor, city of . 

2102758. 


Michigan. 

St Ctaur. 


260199B .. 

.do_... 

Do. 

Van Buren . 

South Haven, dty of... 

26021 IB .. 

.do.... 


Coahoma. 

Clarksdale, city of. 

280039B. 


Do. 

Pearl River. 

Picayune, city of .. .. 

280130B. 

.do. 

Nebraska. 

Cass. 

Lousiville. village of ____ 

3100318. 

.. ..do. 


Mommack. 

Concord, city of...... 

330110A _ 

.do. 

Now Jersey. 

Burlington. 

Pemberton, township of. 

340112A. 

......do. 

Do. 


Southampton, township of. 

340115B . 

. .do. 

New York.. 

Allegany. 

Almond, town ol. 

360968B.. 

.do. 

Do. 

Steuben. 

Arkport, village at 

360763B . 

do 

North Carolina. 

Cabarrus. 

Concord, city of... 

3700370. 

.do. 

Do. 

Guilford. 

Jamestown, town of. 

370114B. 

do 

Oklahoma . 

Okmuloee. 

Henrvetta. ertv of. 

4001440 

do 

South Carolina... . 

Do 

Anderson. 

Honea Path, town of. 

450016A .. 

.do. 

Tennessee. 

Bradley.. 

Cleveland, dty of. 

470015A..._. 

.... do 

Do. 

Franklin. 

Dechef d, dty of ...... 

470054B..,,,_ 

.dp.,.,. ...... 

Texas. 


Weslaco, dty of .... 

4803498 

,,, do. i,11111 .. ... ... 

wasmngion.. 

King 43 ". 

Carnation, town of. 

530076B .. 

.do. 


Lewis. 

Pe EM. town of. 

530296B. 

...do. 

Mow Hampshire 

Hillsborough 

Pelham town of 

330100A. 

361356A. 

420690B... 

Mar 14, 1980. suspension withdrawn M 
March 3 1980 emergency 

New York _____ 

Oneida.. 

Prospect village of ...~.... 

Pennsylvania.. 

Monroe. 

Delaware Water Gap, borough of. 

......do.. . 

Maryland 

Allegany 

Midland, town of. 

2400068 

June 2. 1975. emergency; Aug 15, 

1979, regular Aug 15. 1979, sus¬ 
pended; Mar. 4, 1980. reintated. 

Aug. 16. 1974. emergency. Feb. 1. 

1980, regular; Feb 1, 1980, sus¬ 
pended; Mar. 3, 1980, reintated. 

Mar. 4, 1980, emergency.. . 

Minnesota.... 

SL Louis. 

Dufuty, dty of ..... 

2704218 

Lotasiana.. 

Jackson.. 

Jonesboro, town of 

220252A__ 

Michigan. 

Saniac. 

Lexington, township of.. 

260716—New. 

do 


Fort Bend 

Simonlon. village of. 

481564—New. 

... .do 

New York _ 

Steuben. 

Fremont, town of.. 

361601— New 

Mar 6 1980 emergency 

Do. 

Livingston __......_ 

Sparta, town of..... 

361288. 

do 

Oo . .. ....... .. 

Yates.... 

Dresden, village of.. 

360956. 

do 

South Dakota. 

Fall River. 

Edge moot, dty of. 

460026A 

do 

Texas. 


Fayette County Water Control 
and Improvement Distnct- 
Monument Hill. 

Moms, town of.... 

481565—New . 

do 

Alabama _ ___, 


010264 _ 

130313. . . 

Mar ii 1980 emergency 

Georgia . 

W-III- 

l rSflKlIfl-— tr-rtiumimnMiitiiimi 

Franklin Springs, dty of . . .. 

.... do 

California . 

Alameda . 

Albany, dty of. 

060003A . 

Mar. 11, 1980. emergency; Mar. 11, 
1980, regular 

Mar. 11, 1980, emergency; Mar. 11, 
1980, regular. 

Mar. 12, i960, emergency. 


Travis . 

San Leanna. city of . 

481305A 

North Carolina __ _ 


Murfreesboro, town of_ , _ ... 

Laketown, town of.. ... 

370419.... 

Utah... . 

Rich 

490099 . 

. do . 

Florida__ _ 

Putnam . 

Pomona Park, town of ... 

120418A . 

Jufy 9, 1976., emergency; Dec. 4. 


Special flood hazard 
area identified 


Jan. 13, 1978. 


Apr. 5, 1974 and Feb. 6, 1970. 
Feb. 8, 1974. 

July 18. 1975 and July 15, 1977 
May 3. 1974 and May 14, 1976. 
June 7, 1974 and June 11. 1976 
June 7. 1974. 

June 28. 1974 and Oct. 31. 1975 
May 10. 1974 and Dec. 5. 1975. 
Aug. 2, 1974. 

Dec. 13. 1974. 

Jan. 9, 1974 and Sept. 17. 1976. 
Apr. 12. 1974 and July 29. 1977 
May 17. 1974 and Mar 5. 1976. 
Dec. 28. 1973 and Nov. 4. 1977 
Dec. 7. 1973 and Apr. 30, 1976 
Jan. 23. 1974 and Mar 12. 1978 


July 25. 1975 
Apr 16. 1976. 

June 14. 1974 and June 25. 1976. 
Mar. 29. 1974 and Feb. 6. 1976 
May 31, 1974. 

Jufy 18. 1975 

Feb. 22. 1974 and Dec. 31. 1976 
Nov. 15. 1974. 

June 16, 1974 and May 28. 1976. 
Aug. 9. 1974 and Feb 20. 1976 


Aug. 16. 1974 
May 28. 1979. 


Nov 8. 1974 and June 11. 1976 
Feb. 20. 1976. 

Aug. 2. 1974 and Jan. 16. 1976 
Jan. 31. 1978. 


Apr. 4. 1975. 


Nov 12. 1976. 


1979, 


regular; Dec 4. 1979, sus- 
Mar 13, 1980. reinstated.. 


(National Flood insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804 
Nov. 28, 1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator. 44 FR 20963). 

Issued: March 17, 1980. 

Gloria M. Jimenez, 

Federal Insurance Administrator. 

[FR Doc. 80-9954 Filed 4-3-40; 8:45 am] 

BILLING COO€ 6718-03-41 


14 CFR Part 65 

[Docket No. FEMA 5797] 

List of Communities With Special 
Hazard Areas Under the National 
Flood Insurance Program 

AGENCY: Federal Insurance 
Administration, FEMA. 

ACTION: Final rule. 

summary: This rule identifies 
communities with areas of special flood, 
mudslide, or erosion hazards as 
authorized by the National Flood 


Insurance Program. The identification of 
such areas is to provide guidance to 
communities on the reduction of 
property losses by the adoption of 
appropriate flood plain management or 
other measures to minimize damage. It 
will enable communities to guide future 
construction, where practicable, away 
from locations which are threatened by 
flood or other hazards. 

EFFECTIVE dates: The date listed in the 
eighth column of the table or May 5, 
1980, whichever is later. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert G. Chappell, National Flood 


Insurance Program, (202) 426-1460 or 
Toll Free Line 800-424-6872, Room 5150. 
451 Seventh Street SW., Washington. 
D.C. 20410. 

SUPPLEMENTARY INFORMATION: The 

Flood Disaster Protection Act of 1973 
(Pub. L. 93-234) requires the purchase of 
flood insurance on and after March 2, 
1974, as a condition of receiving any 
form of Federal or federally related 
Financial assistance for acquisition or 
construction purposes in an identified 
flood plain area having special flood 
hazards that is located within any 
community participating in the National 
Flood Insurance Program. 
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One year after the identification of the 
community as flood-prone, the 
requirement applies to all identified 
special flood hazard areas within the 
United States, so that, after that date, no 
such financial assistance can legally be 
provided for acquisition and 
construction in these areas unless the 
community has entered the program. 

The prohibition, however, does not 
apply in respect to conventional 
mortgage loans by federally regulated, 
insured, supervised, or approved lending 
institutions. 


This 30-day period does not supersede 
the statutory requirement that a 
community, whether or not participating 
in the program, be given the opportunity 
for a period of six months to establish 
that it is not seriously flood-prone or 
that such flood hazards as may have 
existed have been corrected by 
floodworks or other flood control 
methods. The six months period shall be 
considered to begin 30 days after the 
date of publication in the Federal 
Register or the effective date of the 
Flood Hazard Boundary Map, whichever 
is later. Similarly, the one-year period a 


community has to enter the program 
under section 201(d) of the Flood 
Disaster Protection Act of 1973 shall be 
considered to begin 30 days after 
publication in the Federal Register or the 
effective date of the Flood Hazard 
Boundary Map, whichever is later. 

This identification is made in 
accordance with Part 64 of Title 44 of 
the Code of Federal Regulations as 
authorized by the National Flood 
Insurance Program (42 U.S.C. 4001-4128). 

Section 65.3 is amended by adding in 
alphabetical sequence a new entry to 
the table: 


PART 65—LIST OF COMMUNITIES WITH SPECIAL HAZARD AREAS UNDER THE NATIONAL FLOOD INSURANCE PROGRAM 
§ 65.3 List of communities with special hazard areas (FHBM’s In effect). 


State, county, community name. Community Program and Inland or 

and number of panels number change cods coastal 

and suffix 


Missouri. Casa, village of Baldwin Park. 

0001A. 

290880A 

E-5. 

North Dakota. Richland, city of Walcott 

0001 A. 

380637A 

N-5.. 

Texas. Sabine, city of Bronson. 0001 A.. - 

481548A 

N-6 .. 

Washington. Unincorporated area. Skagit 
County. 001 IB. 

530151B 

E-12.. 

Pennsylvania, SuHivan. township ol ETkland, 
0003A and 0004A only 

422061 

E-11. 12. 14 

Pennsylvania, Westmoreland, township of 
Fairfield. 0001B-0003B only. 

422189 

N-11, 12. 14- 

; Pennsylvania, York, township of Heidelberg. 
000 1B-0002B 

422221 

E-11. 12. 14........ 

Pennsylvania. Perry, township of Southwest 
Madison. 0002A-0003A only 

421957 

E-11. 12. 14 _ 

Pennsylvania. Potter, township of West 
Branch. 0001 A -0004 A only. 

421992 

E-11.12, 14 - 

Alabama, Walker, town of Dora. 0001.- 

010381A 

N-5_ 

New York. Tompkins, town of Ithaca, 0001- 

0004. 

360051B 

E-11. 12_ 

Mississippi, Tallahatchie, town of Webb. 01.... 

280213A 

E-12... 

California. Los Angeles, dty of Los Angeles. 
0001B-0031B. 

060137B 

E-8. 11. 12.- 

vnnsylvanla. Lackawanna, township of 
Lehigh. 0001 A-0002A. 

422459 

E-11. 12. 14 - 

Pennsylvania, Wayne, township of Lehigh. 
0001A-0002A. 

422167 

E-11, 12. 14- 

Pennsylvania. Franklin, township of Letter- 
kenny. 0001A-0004A only. 

422425 

E-11. 12. 14. 

Pennsylvania, Perry, township of Tuscarora, 
0001A-0003A. 

421960 

E-11. 12. 14_ 

Pennsylvania, Snyder, township of Washing¬ 
ton. 0001A-0002A only. 

422041 

E-11. 12. 14- 

Mississippi, George, city of Lucedale. 01 ...— 

280056B 

E-11. 

Georgia. Jenkins, city of Millen. 0001. 0002.... 

1301198 

E-8. 12 .... 

Iowa. Warren and Polk, city of Carlisle. 0001B 

190274B 

E-8. 11.12 .- 


Hazard Identification Effective date of 

F/M/E datefs) this map action Local map repository 


F Apr 1, 1900_ Apr. 1, 1980... Honorable Thelma Foote. Mayor, vil¬ 

lage of Baldwin Par* *. Route 2, 
Pleasant Hill. MO 64080 (816) 
987-5997. 

F Apr 1. 1980. Apr. 1. 1980. Honorable Palmer Wlgtfl, Mayor. 

Walcott City Hall. Walcott, NO 

• 58077 (701) 469-2274. 

F Apr. 1, 1980..: Apr. 1. 1980. Honorable Rhual Ellison, Mayor. 

Bronson City Hall, Bronson. TX 
75930 (713) 586-2801 

F Oct 25. 1974. Apr 1. 1980_ Mr Paul R. Shehrer. Zoning Admtnis- 

Sept. 13. 1974. trator. Room 228. Skagit County 

Administration Building, Mt 
Vernon, WA 98273 (206) 336- 
9410. 

F Jan. 24. 1975_ Apr 4. 1980.. Herbert King, Jr.. R.D. #1, Forksville. 

PA 18616(717)924-3516. 

F Sept. 6. 1974, Apr. 4, 1980.Charles H. Short. R.D 01. 8o»ivar. 

May 21. 1976. PA 15923 (412) 205-2140. 

F Jan. 10. 1975, Apr. 4, 1980. Kervin C. Hoover, Chairman, R.D. 

Aug. 27, 1976. 03, Spring Grove, PA 17363 (717) 

225-3537. 

F Dec. 13. 1974. Apr. 4, 1980. William E. Gray. Chairman. R.D. 01. 

Loysville. PA 17047 (717) 536- 
3171. 

F Dec. 6. 1974_ Apr. 4. 1980.. Clyde Gorg. Chairman. R.D. 01. Ga- 

leton. PA 16922 (814) 435-6486 

F Apr 4. 1980...». Apr. 4. 1980_ Town HaH. Town of Dora. P.O. Box 

K. Dora. AL 35062 (205) 648- 
3211. 

F June 4. 1976. Apr. 4. 1980_ Town Hall. 126 East Seneca St. 

Sept. 17. 1976. Ithaca. NY 14850 (607) 272-1713. 

F Jan. 17. 1975. Apr. 4. 1980. Ms. Alice Long, Town of Webb. 

Webb. MS 38966. 

F Dec. 13. 1977. Apr 8. 1980_Mr. Donald C. Tillman. City Engineer. 

Room 800. City Hall. Los Angeles. 
CA 90012 (213) 485-2121. 

F Feb 28. 1975. Apr 11. 1980- Joseph Howley. Chairman. Townslnp 

Board of Supervisors. Box IIS- 
Star Route. Goutdsboro. PA 18424 
(717) 842-2482. 

F Nov. 29. 1974. Apr. 11. 1980.». Stephen Pisco. Chairman. Mam 

Street. GoukJsboro. PA 18424 
(717) 842-9977. 


F Dec 20. 1974 .. Apr. 11. 1980 . Ross Foust. Chairman. Township 

Board of Supervisors. Pleasant 
Hall. PA 17246 (717) 532-4051. 

F Jan. 17. 1975 . Apr. 11. 1900 _ Alfred J Shull, Chairman. R.D. 01. 

Millerstown, PA 17062 (717) 589- 
3537. 

F Jan. 17. 1975 . Apr 11, 1980 . Richard Weller. Chairman. R.D. 03. 

Middleburg, PA 17842 (717) 837- 
3711. 

F June 7. 1974. Apr. 11. 1980 - W. A. Rouse. Mayor. P.O. Box 206. 

Jan 16. 1976. Lucedale. MS 39452 (601) 947- 

2082. 

F Apr 12. 1974. Apr 11. 1980 . City Hall. City of MHIen. P.O. Box 

Feb. 8. 1976. 929. Millen. GA 30442 (912) 982- 

4642 

F June 7. 1074, Apr 15. I960 _ Mr. Kenneth Miller. Carlisle City 

Oct 24. 1975. Clerk. P.O. Box 430. Carlisle. IA 

50047 (515) 989-3224 
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U*t of communities with special hazard areas (FHBM's in effect). -Continued 


Stato, county, community name, 
and number of panels 

Community 
number 
and suffix 

Program and 
change code 

Inland or 
coastal 

Hazard 

F/M/E 

Identification 

date(s) 

Effective date of 
this map action 

Local map repository 

Washington, Unincorporated area. Pierce 
County. 0001B-0020B 

530138B 

E-8.11,12_ 

1 

F 

Oct. 25. 1977. 

Apr. 15. 1980. 

Mr William R. Thornton. Pubk 
Works Director. Pierce County 
1033 County-City Buiidin, 

Tacoma, WA 98402. Attn.: Mr 
John G. Comis, Planning Engine* 
(206) 593-4600. 

Indiana, Clarke, town of New Providence. 
OOOtA. 

180464 

N-5 _ 

1 

F 

Apr. 18, 1980-. 

Apr 18. 1980. 

Emil Starks. Town Board President 
Town Hall. Borden. IN 47106 
(812) 967-2885. 

Pennsylvania. York, township of Manheim, 
0001A -0002A. 0002A does not print 

Pennsylvania. Potter, townstxp of Ulysses, 
0001A-0006A, 0002A does not print 

Pennsylvania. Lawrence, township of Wayne. 
0001A-0002A 

0001A-0002A 

422224 

421991 

422469 

421425 

E-11. 1Z 14. 

E-11, 12. 14 _ 

E-11, 12. 14 _ 

E-11. 12. 14 .. 

1 

1 

1 

1 

F 

F 

F 

F 

Dec. 27. 1974. _ 

Jan 10. 1975 _ 

Jan. 17. 1975. 

Nov 15. 1974. 

Apr 18. 1980. 

Apr. 18. 1980. . 

Apr. 18. 1900 _ 

Apr. 18. 1980. 

Lavere D. Miller, Chairman, Town 
ship Board of Supervisors. R.D 
#1. Glen Rock. PA 17327 (717) 
235-1988. 

Anthony Toman. Chairman. R.D. #i. 
Box 255. Ulysses. PA 16948 (814) 
848-7425. 

William A. DrotJeff. Chairman. Town 
ship Supervisors. 4353 EUwooo 
New Castle Road. New Castle, PA 
16101 (412)752-9950 

William Taytor. Chairman. Township 
Supervisors. R.D. #3. Slipper, 
Rock. PA 16057 (412) 368-8971 

North Carolina. Yadkin, town of Jonesvilte. 01 

370260B 

E-11___ 

1 

F 

Mar 4. 1974, 

May 28. 1976. 

Apr 18. 1980. 

Mr Deloss Martin, Mayor. 136 W 
Main Street, JonesviHe. NC 28642 
(919) 835-3426. 

Nevada, unincorporated area. Lander County 
00068 

320013B 

E-11_ 

1 

F 

July 26. 1974. 

Feb. 21. 1978. 

Apr. 22. 1900. 

Mr. Michael Lattin, County Engineer 
Lander County. 421 Court Street 
Elko. NV 89801 (702) 738-3106 

South Dakota. Brown, town of Warner. 0001A 

480298A 

N-5. 

1 

F 

Apr. 22 1980 . 

Apr. 22. 1980. 

Ms. Oarline Palmer. Town President 
Warner Town Hall. Warner. SO 
57479 (605) 255-9605 

Pennsylvania. Sullivan, township of Forks. 
0001A-0003A 

422062 

E-11. 12. 14 _ 

1 

F 

Apr. 4. 1975. .. 

Apr. 25. 1980. 

James Warburton. Chairman. Town 
ship Board of Supervisors. R.D 
#2. New Albany. PA 18833 (717) 
924-3984. 

Pennsylvania. Perry, township of Jackson. 
0001A-0004A only 

421952 

E-11. 12, 14™ 

1 

F 

Dec. 27. 1974 . 

Apr 25. 1960. 

Clark W. Bower. Chairman. R.D. #1. 
Blain. PA 17006 (717) 538-3394 

Pennsylvania. Potter, townshp of Pleasant 
Valley. 0001A-0002A 

421984 

E-11. 12, 14 _ 

1 

F 

Nov 29. 1974. _ 

Apr. 25. 1980. 

Howard Austin, Chairman. Township 
Board of Supervisors R.D. #1 
Singlehouse. PA 16748 (814) 

697-6287 

Pennsylvania. Monroe, townstxp of Pocono. 
0001A-0003A 

421892 

E-11. 12. 14 - 

1 

F 

Dec 6. 1974. 

Apr. 25. 1980. 

John Wolfe. Chairman. Township 
Board ol Supervisors, Box 207 
Tannersville, PA 18372 (717) 629 

Pennsylvania. Potter, township of Steward 
son. 0001A-0003A only 

421988 

E-11, 12. 14 _ 

1 

F 

Feb. 7. 1975. 

Apr. 25. 1980. 

1922. 

Harry Taytor. Chairman. Township 
Board of Supervisors. Star Route 
Cross Forks. PA 17729 (717) 923 
0219. 

Pennsylvania. Synder, township of West 
Beaver. 0002A-0003A only 

422507 

E-11. 12. 14. 

1 

F 

Jan. 24. 1975. 

Apr. 25. 1980 . 

Homer R. Fultz. Chairman. Township 
Board of Supervisors, R.D. #2, 
McClure. PA 17841 (717) 658 
6658 

Maine, Androscoggin, town of Poland, 
0002.0004 

230009A 

E-11. 12. 

1 

F 

Feb 22. 1974. 

Aug. 27. 1976. 

Apr. 25. 1980. 

Town Hall. Town of Poland, Box 38 
Poland. ME 04273. 

South Carolina. ANendaJe. town of Ulmer. 01.. 

4500120 

E-12. 

1 

F 

Aug 16. 1974. 
June 11. 1976. 

Apr 25. 1980 . 

Louis Freeman. Mayor. Town of 
Ulmer. P.O Box 128. Ulmer. SC- 
29849 

Maine, York, town of Sanford. 0001-0004 . 

230156C 

E-12. 

1 

F 

Sept. 13. 1974, 
Sept 10. 1976, 
Aug. 23. 1977. 

Apr. 25. 1980 

Board of Selectmen. Town of San 
ford. 267 Main Street Sanford 
ME 04073 (207) 324-4121 

Texas. EIHs town of Alma. 0001A. 

481546A 

N-5. 

1 

F 

Apr. 29. 1980.. 

Apr 29. 1980 

Honorable L Whitfill, Mayor, Alma 
Town Hall. Route 1, Ennis, TX 
75119(214) 875-2054. 

Texas. Fort Bend, town of Kendleton. 0001A.. 

481551A 

N-5. 

1 

F 

Apr. 29. 1980. 

Apr. 29. I960 . 

Honorable Ennis Humphrey. Sr 
Mayor. P.O. Box 700. KendJetor 
Town Hall-Kendleton. TX 77451 
(713) 532-8240 


(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28. 1969 (33 FR 17804 
Nov. 28, 1968), as amended. 42 U.S.C. 4001-4128; Executive Order 12127. 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator, 44 FR 20963). 

Issued: March 17. 1980. 

Gloria M. |imenez. 

Federal Insurance Administrator. 

IFR Doc. HCMWS3 Filed 4-^-BO; 8*5 am| 

BILLING COO£ 4210-20-41 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 0 

Amending Part 0 of the Commission’s 
Rules With Respect to Delegation of 
Authority to the Chief, Common 
Carrier Bureau; Correction 

agency: Federal Communications 
Commission. 

action: Fina l rule. _ 

summary: This document corrects a rule 
change which granted delegated 
authority to Chief, Common Carrier 
Bureau to act on petitions for suspension 
and investigation. 

effective date: December 19,1979. 
address: Federal Communications 
Commission, Washington, D.C. 20554. 

for further information contact: 

Anne Coffey, Common Carrier Bureau, 
202-632-6387. 

SUPPLEMENTARY INFORMATION: 

Erratum 

Released: March 28.1980. 

In the matter of amendment of Part 0 
of the Commission’s Rules with respect 
to delegation of authority to the Chief, 
Common Carrier Bureau. 

Memorandum Opinion and Order, 

FCC 79-680, in the above-entitled 
matter, released January 18,1980, and 
published as FR Doc. 80-2387, on Jan. 25, 
1980 (45 FR 6105), is corrected by 
making paragraph 6 read as follows: 

“6. It is further ordered that § 0.291 (e) 
through (i), 47 CFR 0.291 (e) through (i), 
are redesignated § 0.291 (d) through (h) 
respectively, effective December 19, 
1979.” 

Federal Communications Commission. 
William J. Tricarico. 

Secretary. 

(PR Doc. 81M0154 Filed 4-3-00: 8:45 am) 

SILLING CODE 8712-01-M 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1014 
[Ex Parte No. 3661 

Legal Assistance Referral Service 

agency: Interstate Commerce 
Commission. 

action: Correction to final rules. 

summary: This document corrects the 
rulemaking published at 45 FR 20104, on 
March 27.1980, which incorrectly gave 
1013 as the Part of the CFR for these 


rules. The correct heading should read: 
PART 1014—SPECIAL REGULATIONS 
GOVERNING COMMISSION 
PARTICIPATION IN THE LEGAL 
ASSISTANCE REFERRAL SERVICE. 

EFFECTIVE DATE: April 28. 1980. 

FOR FURTHER INFORMATION CONTACT*. 

Lee Alexander (202) 275-7597. 

Agatha L. Mergenovich, 

Secretary. 

|FR Doc. 80-10288 Filed 4-3-80: 8:45 am| 

BILLING CODE 7035-01-M 


49 CFR Part 1033 

[Directed Service Order No. 1462] 

Various Railroads—Directed Service— 
Chicago, Rock Island & Pacific 
Railroad Co., Debtor, (William M. 
Gibbons, Trustee) 

Decided: March 28,1980. 

AGENCY: Interstate Commerce 
Commission. 

action: Directed Service Order No. 1462 

summary: Pursuant to 49 U.S.C. 11125, 
the Commission is authorizing various 
railroads to provide service as “directed 
rail carriers” (DRC’s)—without federal 
subsidization under 49 U.S.C. 

11125(b)(5)—of the Chicago, Rock Island 
& Pacific Railroad Company, Debtor 
(William M. Gibbons, Trustee) (“Rock 
Island” or ”RI”). The involved carriers 
and lines are identified in the appendix 
to this decision. 

This unsubsidized directed service 
order is necessitated by the continuing 
economic crisis on the Rock Island and 
the expiration of subsidized directed 
service under Directed Service Order 
No. 1398 (and subs thereunder), on 
March 23,1980. See Kansas City Term, 
Ry. Co.—Chicago, R. I. PR. 3601.C.C. 
289, 478, 718 (1979-80); 44 FR 56343, 
70733, and 45 FR 14578 (1979-80). 

dates: Effective Date: Directed Service 
Order No. 1462 shall be effective on the 
service date of this decision. Each DRC 
shall immediately notify the 
Commission and all parties to this 
proceeding of the date it commences 
operations under this authority. 

Expiration Date: Unless otherwise 
modified by the Commission. DSO No. 
1462 will expire at 11:59 p.m. (central 
time) on May 31,1980. 

FOR FURTHER INFORMATION CONTACT: 

Richard J. Schiefelbein (202) 275-0826, or 
Joel E. Bums (202) 275-7849 

SUPPLEMENTARY INFORMATION: 


Decision of the Commission 

Background 

The Rock Island has been in 
reorganization proceedings under 
section 77 of the Bankruptcy Act (11 
U.S.C. 205) since March 1975. In 
September 1979 RI’s cash flow position 
became so severe as to prevent RI from 
continuing normal rail operations. See 
KCT — Operate — CRIfrP, supra, 360 
I.C.C. 289, 290-92. Accordingly, we 
issued Directed Service Order No. 1398 
authorizing the Kansas City Terminal 
Railway Company (KCT). under 49 
U.S.C. 11125, to provide service as a 
subsidized “directed rail carrier” (DRC) 
over the Rock Island rail system. 

The carriers named in the appendix 
have expressed an interest in operating 
various RI lines without government 
compensation. In response to these 
expressions of interest, we served 
various service orders 1 authorizing 
interested rail carriers (designated as 
DRC’s in this decision) to operate the RI 
lines described in the appendix without 
any government subsidization under 49 
U.S.C. 11123. However, certain 
jurisdictional difficulties persuade us to 
reconsider the statutory basis for 
authorizing operations over the RI lines 
involved in the prior service orders. 

On December 7,1979, we issued 
Service Order No. 1411 authorizing the 
St. Louis Southwestern Railway 
Company (SSW) to provide temporary 
service over RI’s Tucumcari Line 
(between Santa Rosa, NM, and St. Louis. 
MO), pursuant to 49 U.S.C. 11123. St. 
Louis S. W. Ry. Co.—Temp. Authority— 
Chicago, 360 I.C.C. 539 (1979). On March 
20,1980. however, the U.S. Court of 
Appeals for the Seventh Circuit reversed 
and remanded Service Order No. 1411, 
finding its jurisdictional basis under 49 
U.S.C. 11123 defective. See Nos. 79-2461 
and 79-2478. Atchison, Topeka P Santa 
Fe Railway Company v. United States of 
America. Although we are considering 
seeking review of the Court’s ruling on 
Service Order No. 1411, the DRC’s have 
expressed reservations about 
conducting operations under our various 
service orders unless the jurisdictional 
basis is clarified. 

KCT’s subsidized directed service 
operations over the RI system 
terminated on March 23,1980, due to a 
lack of funds as discussed in DSO No. 
1398 (Sub-No. 2). KCT—Operate— 
CRlPP), supra, 360 I.C.C. 718. The RI 
Trustee indicates that he is unable to 
resume service after KCT’s directed 


1 Service Orders No. 1207 (and amendment 5), 

1435 (and amendmenl 1). 1438.1439.1440. 1441,1442. 
1443. 1444. 1445. 1448. 1447. 1448, 1449.1450 (as 
revised), 1451. 1452, and 1461. 
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service ends. Unless we reaffirm the 
DRC’s authority to operate RFs involved 
lines, there will be a significant 
disruption in service with corresponding 
adverse economic effects on shippers 
and localities affected by these lines. 

Accordingly, we have decided to 
authorize the DRC’s to operate the 
involved lines under the authority of an 
uncompensated directed service order 
issued pursuant to 49 U.S.C. 11125. 

Discussion and Conclusions 

The jurisdictional factors supporting 
the issuance of Directed Service Order 
No. 1398 also support the issuance of 
this unsubsidized directed service order. 
As we found in DSO No. 1398 (and subs 
thereunder), RI suffers from the type of 
cashlessness described in 49 U.S.C. 
11125(a)(1). See KCT—Operate — CR1&P, 
supra, 360 I.C.C. 289 at 290-92. Since the 
issuance of the KCT directed service 
orders. RI’s cash position has not 
materially improved. While directed 
service has reduced much of the drain 
on RI’s fiscal resources, it is not 
designed to bring new capital into Rl or 
to solve the basic Fiscal problems 
underlying RFs Financial plight. 
Accordingly, the RI emergency 
continues to exist and our jurisdiction to 
issue a directed service order remains 
intact. 

Moreover, the need for service which 
warranted our prior service orders still 
exists. Shippers along the involved lines 
still require signiFicant rail service. A 
prolonged cessation of service after the 
expiration of DSO No. 1398 on March 23, 
1980, would disrupt local traffic all along 
these lines. 

In view of the urgent need for 
continued service over RFs lines 
pending the implementation of long- 
range solutions, we consider it 
imperative to authorize some form of 
interim service. 

While the Commission lacks funds to 
order subsidized directed service after 
March 23,1980. we Find no impediment 
to authorizing unsubsidized directed 
service by the named DRC’s for the 
remainder of the maximum 240-day 
directed service period which began 
October 5,1979. Due to the emergency 
nature of the situation and the need for 
immediate action, we exercise our 
authority under 49 U.S.C. 11125(a) to 
waive advance public notice and 
hearings in this matter. 

The terms and conditions of this 
directed service order are described 
below. 

Terms and Conditions 

Effective Date —DSO No. 1462 shall 
be effective on the service date of this 
decision. Each DRC shall immediately 


notify the Commission and all parties to 
this proceeding of the date it commences 
operations under this authority. 

Expiration Date —Unless otherwise 
modified by the Commission, DSO No. 
1462 will expire at 11:59 p.m. (central 
time) on the 240th day after directed 
service operations over the RI system 
first began on October 5,1979 [i.e., 11:59 
p.m., May 31,1980). The Commission 
lacks jurisdiction to extend directed 
service beyond that date. 

Operations —The DRC’s are 
authorized to operate over the RI tracks 
designated in the appendix to this 
decision. Operation over the designated 
tracks includes use of facilities and 
appurtenances thereto that are 
necessary or reasonably related to train 
operations, including but not limited to: 
yards; yard facilities; maintenance 
facilities; communication, electrical, and 
signal facilities; locomotive and car 
repair facilities; scales; etc.; subject, 
however, to the following notification 
requirements. The DRC’s shall, within 
one week of commencing operations, 
notify the RI Trustee of those facilities 
they believe are necessary or 
reasonably related to the authorized 
operations. Any facilities or 
appurtenances not so identiFied in the 
notiFication shall not be deemed to be 
part of the operations authorized by this 
decision, unless contested. 
Disagreements concerning the scope of 
operations and use of facilities shall be 
resolved by appropriate Commission 
orders. 

Operation over the designated RI 
tracks includes entry and exit to those 
tracks, for the purpose of handling 
traffic to or from stations on the lines, as 
well as for the purpose of handling 
traffic that neither originates nor 
terminates at any station on any such 
line. 

Waiver of Compensation —Each 
DRC’s authority under DSO No. 1462 is 
expressly conditioned upon its waiver of 
all compensation under 49 U.S.C. 
11125(b)(5) and 49 CFR 1126 (1978). 

Track Safety —In accordance with 49 
U.S.C. 11125(b)(2)(A). no DRC need 
operate over any RI line segments 
certified by the Federal Railroad 
Administration (FRA) as being below 
Class I track safety standards. See 49 
CFR Part 213 (1979). 

However, with regard to any line 
segments below Class I condition, a 
DRC may either; (1) Rehabilitate the 
line; (2) Petition FRA for a waiver 
authorizing limited rail operations over 
the line; or (3) Implement ancillary 
rerouting under 49 U.S.C. 11124. 

Cars and Operating Equipment —In 
operating the involved RI lines, each 
DRC shall use its own cars and 


operating equipment wherever possible. 
However, a DRC may use RI cars and 
operating equipment to the extent 
authorized in any subsequent orders of 
the Commission or its Railroad Service 
Board. 

Employees —In providing service 
under this directed service order, each 
DRC shall afford affected RI employees 
the protection provided by the 
negotiated labor protection agreement 
signed March 4,1980 (entitled Labor 
Protective Agreement Between 
Railroads Parties Hereto Involved in 
Midwest Rail Restructuring and 
Employees of Such Railroads 
Represented by the Rail Labor 
Organizations Operating Through the 
Railway Labor Executives Association). 

We interpret this negotiated labor 
protection agreement as satisfying the 
employee protection requirements of the 
Interstate Commerce Act—including the 
provisions of 49 U.S.C. 11125(b)(4)—for 
purposes of interim operations over the 
Rock Island and Milwaukee Railroads. 

Preservation of RI Estate —During the 
period of its operation of RI’s involved 
lines, each DRC shall be responsible for 
preserving the value of the lines to the 
RI estate. Each DRC shall thus have an 
affirmative duty to perform that degree 
of maintenance necessary to avoid 
deterioration of the lines and related 
facilities, unless otherwise agreed. 

Rent —Each DRC and the RI Trustee 
shall negotiate regarding terms of 
compensation for use of the designated 
RI lines and related facilities. In the 
event of a failure to reach agreement, 
we reserve the right to set reasonable 
compensation terms. 

If we are called on to set reasonable 
compensation terms, we shall be guided 
by the following general principles. We 
do not believe any DRC should be 
required to pay, as rent, more than one- 
half the net revenue derived from that 
DRC’s operations over RI lines and 
facilities. Our determination of actual 
compensation may be less than this 
maximum, depending on such factors as 
the benefit to the RI estate of the DRC’s 
assumption of security and maintenance 
obligations, the length of the line 
segment to be operated by the DRC, the 
revenue potential of that line segment, 
and similar considerations. 

Rates —Each DRC is authorized to act 
on behalf of RI in all matters concerning 
rates and charges applicable to the RI 
lines over which it operates pursuant to 
this order. 

Any DRC may seek changes in 
existing RI rates and charges regarding 
the line. All such charges shall accrue to 
the DRC's account during the effective 
period of this order, and shall not 
constitute assets of the RI estate. 
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DRCs Liability for Expenses —Any 
rehabilitation, operational, or other 
costs related to the authorized 
operations shall be the sole liability of 
the DRC incurring the costs, and shall 
not in anyway be deemed a liability of 
the United States Government. 

Operational Difficulties —Any 
operational or other difficulties 
associated with the authorized 
operations shall be resolved by the 
involved DRC and any other affected 
party through negotiated agreement or, 
failing agreement, by the Commission’s 
Railroad Service Board. 

Permissive Nature of Order —In view 
of the particular circumstances 
surrounding this proceeding, our order 
shall be permissive rather than 
mandatory. Thus, each individual DRC 
may elect whether or not to commence 
the authorized operations. 

We believe each DRC should have an 
opportunity to review the conditions 
contained herein before commencing 
operations. Since this directed service 
order is predicated upon a waiver of 
compensation under 49 U.S.C. 

11125(b)(5) and 49 CFR Part 1126, each 
DRC should have an opportunity to 
weigh the costs and benefits of 
operating the involved line before 
commencing operations. Finally, a 
permissive order ensures that no DRC is 
compelled to provide service which 
could impair its financial or operational 
viability. 

Reporting Requirements —To assist us 
in monitoring the DRC’s operations of 
the involved lines, we shall require each 
DRC to file that data regarding the lines 
which RI would have otherwise filed. 

Traffic Reports —Each DRC shall file 
with the Commission, on a monthly 
basis, a traffic report identifying: (a) The 
number of carloads transported daily 
over the lines it operates under this 
order; (b) The total gross revenue for 
those carloads; and (c) RI’s normal 
portion of the total gross revenue. These 
traffic reports shall be submitted to the 
Commission once a month at the end of 
each calendar month. 

We find: (1) RI cannot transport the 
traffic offered to it because its cash 
position makes its continuing operation 
impossible, within the meaning of 49 
U.S.C. 11125(a)(1). 

(2) In order to prevent severe 
transportation and economic 
disruptions, it is necessary for the 
Commission to authorize the DRC’s to 
operate RI’s lines described in the 
appendix under 49 U.S.C. 11125 with a 
waiver of any compensation. 

(3) Our action in this decision will not 
cause any DRC to operate in violation of 
45 U.S.C. 421. See 49 U.S.C. 
11125(b)(2)(A). 


(4) Our action in this decision will not 
substantially impair the ability of any 
DRC to serve its own patrons 
adequately, or to meet its outstanding 
common carrier obligations. See 49 
U.S.C. 11125(b)(2)(B). 

(5) This action will not significantly 
affect either the quality of the human 
environment or conservation of energy 
resources. See 49 CFR Parts 1106.1108 
(1978). 

In 49 CFR § 1033.1462, Various 
Railroads—Directed Service — Chicago, 
Rock Island & Pacific Railroad 
Company, Debtor (William M. Gibbons, 
Trustee) 

It is ordered: (1) Entry —Each DRC is 
authorized to enter upon and operate 
RI s lines set forth in the appendix 
pursuant to this unsubsidized directed 
service order under 49 U.S.C. 11125. 

(a) The entry may occur on this 
decision’s service date and shall 
continue no later than 11:59 p.m. (central 
time) on May 31,1980. 

(b) Each DRC shall immediately notify 
the Commission and the parties to this 
proceeding, in writing, of the date it 
commences operations under this order. 

(2) Other Matters —Operations under 
this order shall conform with the 
directions prescribed above. 

(3) Commission Filings —All 
submissions filed in this proceeding 
should refer to “DSO No. 1462” and be 
sent to the following Commission offices 
in the Commission’s headquarters at 
12th and Constitution Avenue, NW., 
Washington, DC 20423: 

• Office of the Secretary (Room 2215) 
(original) 

• Section of Finance (Room 5417) 
Office of Proceedings (3 copies) 

• Section of Rail Service Planning 
(Room 7375) Office of Policy and 
Analysis (3 copies) 

• Railroad Service Board (Room 7115) 
Bureau of Operations (3 copies) 

• Bureau of Accounts (Room 6133) (3 
copies) 

(4) Applicability— The provisions of 
this decision shall apply to intrastate, 
interstate, and foreign commerce. 

(5) Modifications —The Commission 
retains jurisdiction to modify, 
supplement or reconsider this order at 
any time. 

(6) Service on Parties —This decision 
shall be served on all parties in DSO No. 
1398, who shall be made parties to this 
proceeding. This decision shall also be 
served upon the American Short Line 
Railroad Association and upon the 
Association of American Railroads, Car 
Service Division (as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement). 


(7) Notice to General Public —Notice 
of this decision shall be given to the 
general public by: (a) Depositing a copy 
in the Office of the Secretary, Interstate 
Commerce Commission, Washington, 

DC; and (b) Filing a copy with the 
Director, Office of the Federal Register. 

(8) Effective Date —This decision and 
order shall be effective on this 
decision's service date. 

(9) Expiration Date —Unless otherwise 
modified by the Commission, this 
decision and order will expire at 11:59 
p.m. (central time) May 31,1980. 

By the Commission. Chairman Gaskins. 

Vice Chairman Gresham. Commissioners 
Stafford, Clapp, Trantum and Alexis. 

Agatha L. Mergenovich, 

Secretary. 

RI Lines Authorized to be Operated by 
DRC’s 

1 . Louisiana and Arkansas Railway 
Company (L&A): 

A. Tracks one through six of the Chicago. 
Rock Island and Pacific Railroad Company's 
(RI) Cadiz yard in Dallas, Texas, commencing 
at the point of connection of RI track six with 
the tracks of the Atchison. Topeka and Santa 
Fe Railway Company (ATSF) in the 
southwest quadrant of the crossing of the 
ATSF and the Missouri-Kansas-Texas 
Railroad Company (MKT) at interlocking 
station No. 19. 

B. From Hodge to Winnfield, Louisiana 

C. Alexandria Yard. Alexandria, Louisiana 

2 . Peoria and Pekin Union Railway 
Company (P&PU): All Peoria Terminal 
Railroad property on the east side of the 
Illinois River, located within the city limits of 
Pekin. Illinois 

3 . Union Pacific Railroad Company (UP): 

A. Beatrice, Nebraska 

B. From Colby to Caruso. Kansas 

C. Approximately 36.5 miles of trackage 
extending from Fairbury, Nebraska to RI 
Milepost 581.5 north of Hallam, Nebraska 

4 . El Dorado and Wesson Railway 
Company (ED&W): At El Dorado, Arkansas 
for the purpose of interchanging its traffic 
with the Missouri Pacific Railroad Company. 

5 . Elgin, Joliet and Eastern Railway 
Company (EJE): From the easternmost point 
of the existing EJE-RI interchange in Joliet, 
Illinois, to the end of RI ownership in Peoria. 
Illinois, identified as Iowa Junction (milepost 
164.22) 

6 . Toledo, Peoria and Western Railroad 
Company (TP&W): 

A. Keokuk, Iowa 

B. Peoria Terminal Company trackage from 
Hollis to Iowa Junction. Illinois 

7. Burlington Northern, Inc. (BN): 

A. Burlington, Iowa (milepost 0 to milepost 
2.06) 

B. Fairfield, Iowa 

C. Ottumwa. Iowa 

D. Phillipsburg, Kansas, (milepost 282) to 
CBQ Junction. Kansas (milepost 325.9) 

8 . Fort Worth and Denver Railway 
Company (FWfrD): 

A. Terminal trackage at Amarillo, Texas 
(milepost 754.1 to milepost 766) including all 
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yard trackage within these points and 
including the spur tracks (old Liberal line) to 
the Asarco Plant. 

B. Bowie, Texas (milepost 543.2) to North 
Fort Worth. Texas (milepost 609.6) 

9 . Chicago and North Western 
Transportation Company (C&NW): 

A. From Minneapolis-St. Paul. Minnesota, 
to Kansas City. Missouri 

B. From Rock Junction (milepost 5.2) to 
Inver Grove, Minnesota (milepost 0) 

C. From Inver Grove (milepost 344.7) to 
Northwood, Minnesota (milepost 236.4) 

D. From Clear Lake Junction (milepost 
191.1) to Short Line Junction, Iowa (milepost 
73.6) 

E. From Short Line Junction Yard (milepost 
354) to West Des Moines. Iowa (milepost 364) 

F. From Short Line Junction (milepost 73.6) 
to Carlisle, Iowa (milepost 64.7) 

G. From Carlisle (milepost 64.7) to Allerton, 
Iowa (milepost 0) 

H. From Allerton. Iowa (milepost 363) to 
Trenton, Missouri (milepost 415.9) 

I. From Trenton (milepost 415.9) to Air Line 
Junction. Missouri (milepost 502.2) 

J. From Iowa Falls (milepost 97.4) to 
Estherville, Iowa (milepost 206.9) 

K. From Rake (milepost 50.7) to 
Ocheyedan, Iowa (milepost 502) 

L From Palmer (milepost 454.5) to Royal. 
Iowa (milepost 502) 

M. From Dows (milepost 113.4) to Forest 
City. Iowa (milepost 156.2) 

N. From Cedar Rapids (milepost 100.5) to 
Cedar River Bridge. Iowa (milepost 96.2), and 
to serve all industry formerly served by the 
RI at Cedar Rapids 

O. From Newton (milepost 320.5) to 
Earlham. Iowa (milepost 386.6) 

P. Sibley. Iowa 

Q. Worthington, Minnesota 

10 . Chicago, Milwaukee, St. Paul and 
Pacific Railroad Company (Milwaukee): 

A. From West Davenport, through and 
including Muscatine, to Fruitland. Iowa, 
including the Iowa-Illinois Gas and Electric 
Company near Fruitland 

B. From Seymour, to and including industry 
and team tracks at Centerville. Iowa 

C. Washington. Iowa 

D. From Newport, to a point near the east 
bank of the Mississippi River, sufficient to 
serve Northwest Oil Refinery, at St. Paul 
Park, Minnesota. 

11 . Davenport, Rock Island and North 
Western Railway Company (DRI): 

A. Davenport. Iowa 

B. Moline. Illinois 

C. Rock Island, Illinois, including 26th 
Street yard 

D. From Rock Island through Milan. Illinois, 
to a point west of Milan sufficient to include 
service to the Rock Island Industrial complex 

E. From East Moline to Silvis, Illinois 

F. From Davenport to Wilton, Iowa 

G. From Rock Island. Illinois to Davenport. 
Iowa, Sufficient to include service to Rock 
Island arsenal 

12 . The Denver and Rio Grande Western 
Railroad Company (DRGW): 

A. From Sandown Junction, milepost .1 to 
and including Bell, milepost 3.9 (junction with 
DRGW Belt Line), all in the vicinity of 
Denver. Colorado 

B. From Colorado Springs, milepost 609.1 to 
and including milepost 602.8, including all rail 


facilities at Colorado Springs and Roswell, all 
in the vicinity of Colorado Springs. Colorado. 

13. Norfolk and Western Railway 
Company (N&W): Running southerly from 
Pullman Junction. Chicago. Illinois, along the 
western shore of Lake Calumet 
approximately four miles to Kensington and 
continuing over owned or controlled track or 
operating rights or both in a more easterly 
direction approximately two additional miles 
to the termination at the southern end of Lake 
Calumet 

14. Illinois Central Gulf Railroad Company 
(ICG): Ruston. Louisiana 

15 . Waterloo Railroad Company 
(Waterloo): Waterloo, Iowa 

16. St. Louis Southwestern Railway 
Company (SSW): Camden, Arkansas 

17. (Reserved) 

18. Missouri-Kansas' Texas Railroad 
Company (MKT): From McAlester. OK 
(milepost 365.3) to Oklahoma City. OK 
(milepost 495.6) including switching at 
Oklahoma City. This provision also includes 
authority to operate over the tracks of the 
Oklahoma Railway Company. 

[FR Doc. 00-10211 Filed 4-0-00: 8:45 am| 

BILUNG CODE 7035-01-M 


49 CFR Part 1047 

Partial Exemption for Agricultural 
Commodities, Livestock, and Fish 

agency: Interstate Commerce 
Commission. 

action: Correction of rules. 

SUMMARY: Section 1047.25 (originally 
published at 42 FR 44994, Sept. 8,1977) 
lists generally those commodities which 
fall within or without the exemption for 
agricultural commodities, livestock or 
fish contained in Section 10526(a)(6) of 
the recodified Interstate Commerce Act 
(49 U.S.C. 10526(a)(6)) by reproducing 
Administrative Ruling No. 119. The 
original Administrative Ruling No. 119 
which incorporated Administrative 
Ruling No. 107 lists Christmas Trees, 
plain, sprayed or coated as exempt 
under two separate entries, Christmas 
Trees and Forest Products (Trees). 49 
C.F.R. 1047.25. however, lists Christmas 
Trees as non-exempt under the entry 
Christmas Trees but as exempt under 
the entry Forest Products (Trees). To 
eliminate this inconsistency the entry 
Christmas Trees, in Section 1047.25 of 
Title 49 of the Code of Federal 
Regulations will be revised to read: 

Christmas trees, plain, sprayed or coated— 
Exempt—Law. 

In all other respects the language of 
part 1047 of Title 49 of the code of 
Federal Regulations remains unchanged. 
EFFECTIVE date: This correction will 
become effective upon publication of 
this notice in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 


John L. Chaney. 202-275-7842. 

Section 1047.25 is amended in 
Administrative Ruling No. 119 by 
revising the first entry in the list for 
Christmas Trees to read as follows: 

§ 1047.25 Status of selected agricultural 
commodities, livestock and fish under 49 
U.S.C. 303(b)(6) and Administrative Ruling 
No. 119. 

***** 

Composite Commodity List of Administrative 
Ruling No. 119 
***** 

Christmas trees, plain, sprayed or coated— 
Exempt—Law. 

* • * * * * 

Authority for Promulgation 

This document is promulgated under 
the authority contained in 49 U.S.C. 

§ 10321 and 5 U.S.C. §§ 553 and 559. 
Prior public notice and opportunity for 
hearing have been dispensed with for 
the reason that this document deals with 
the correction of a reproduction error 
and comment upon the notice of 
correction is unnecessary. The 
correction is made effective immediately 
to eliminate further confusion. 

By the Commission. 

Agatha L. Mergenovich, 

Secretary. 

|FR Doc. 00-10289 Filed 4-3-80: 8:45 am] 

BILLING COOE 7035-01-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 230 

Whaling Provisions; Deletion of 
Regulations; Correction 

agency: National Marine Fisheries 
Service, National Oceanic and 
Atmospheric Administration, 
Department of Commerce. 
action: Deletion of regulations, 
correction. 

summary: This document corrects a 
previous Federal Register document 
published at 45 FR 11134, February 20, 
1980 relating to whaling provisions. 
EFFECTIVE date: March 31,1980. 
address: Office of Marine Mammals 
and Endangered Species, National 
Marine Fisheries Service, National 
Oceanic and Atmospheric 
Administration, Washington, D.C. 20235. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Richard B. Roe, Deputy Director, 
Office of Marine Mammals/Endangered 
Species, National Marine Fisheries 
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Service, National Oceanic and 
Atmospheric Administration, 
Washington, D.C. 20235, 202-634—7461. 
SUPPLEMENTARY INFORMATION: On page 
11134, February 20,1980 in FR Doc. 80- 
5305, 50 CFR Part 230 pertaining to 
regulations governing issuance of 
licenses and maintenance of records 
under the Whaling Conservation Act of 
1949 was inadvertently deleted. 50 CFR 
Part 230 is hereby reinstated. 

Amendments to 50 CFR Part 230, 
published March 28,1980, which revised 
§ 230.10(b) and §§ 230.70-230.77 are 
effective March 31,1980. 

Dated: March 31.1980. 

Winfred H. Meibohm, 

Executive Director, National Marine 
Fisheries Service. 

[FR Doc. 00-10297 Filed 4-0-00: 0:45 am) 

BILLING CODE 3510-22-11 


50 CFR Part 651 

Atlantic Groundfish Fishery; 

Emergency Regulations 

agency: National Oceanic and 
Atmospheric Administration, (NOAA)/ 
Commerce. 

action: Emergency amendments to the 
regulations governing the Atlantic 
groundfish fishery. 

summary: The regulations governing the 
Atlantic groundfish fishery are amended 
by emergency action taken under the 
authority of Section 305(e) of the Fishery 
Conservation and Management Act of 
1976, as amended, 16 U.S.C. 1801 et seq. 
(Act). This action, while effective, 
constitutes an amendment to the Fishery 
Management Plan for Atlantic 
Groundfish. These amendments: (1) 
change the incidental catch allowance 
of yellowtail flounder for vessels using 
small mesh nets (cod-end mesh less than 
5 l A inches) to 1,000 pounds per trip; and 
(2) change the incidental catch 
allowance of yellowtail flounder during 
closure to 1,000 pounds per trip. 
effective DATE: These emergency 
regulations take effect April 6,1980. 

They will be in effect for 45 days (May 
20,1980) unless terminated earlier. They 
may be continued for an additional 45- 
day period. Public comment on the 
regulations is invited during the 
emergency period. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Allen E. Peterson, Jr., Regional 
Director, Northeast Region, National 
Marine Fisheries Service, 14 Elm Street, 
Gloucester, Massachusetts 01930, 
Telephone: (617) 281-3600. 
SUPPLEMENTARY INFORMATION: The 
yellowtail flounder fishery is managed 


in accordance with the Fishery 
Management Plan for Atlantic 
Groundfish (FMP) which was prepared 
by the New England Fishery 
Management Council (Council) in 
consultation with the Mid-Atlantic 
Fishery Management Council. The FMP 
provides for the conservation and 
management of cod. haddock, and 
yellowtail flounder in the fishery 
conservation zone (FCZ) of the 
Northwest Atlantic Ocean. The FMP 
provides for managing yellowtail 
flounder on the basis of the existence of 
two fisheries: an offshore fishery east of 
69° West Longitude, and an inshore 
fishery west of 69° West Longitude. The 
offshore fishery harvests the Georges 
Bank yellowtail flounder stock. The 
inshore fishery consists of fishing 
grounds off Cape Cod, Nantucket Island, 
Southern New England, and Long Island, 
and harvests the Cape Cod stock, the 
Southern New England stock, and 
populations endemic to the Mid-Atlantic 
area. 

A formal Secretarial public hearing 
concerning yellowtail flounder 
management problems was held by the 
Department of Commerce at Riverhead, 
Long Island, on September 20,1979. The 
Mid-Atlantic Fishery Management 
Council and fishermen in the Mid- 
Atlantic area had expressed concern 
that the distribution of the yellowtail 
flounder quota between two 
management areas and the present 
catch regulations under the FMP 
discriminate against the traditional 
yellowtail flounder winter fishery 
conducted by small draggers off Long 
Island. They petitioned the Secretary of 
Commerce to adjust future quotas and 
catch limitations to ensure that 
fishermen in the Mid-Atlantic area 
receive their historical share of this 
resource. The purpose of the hearing 
was to receive testimony concerning the 
alleged adverse effects of the yellowtail 
flounder management system on Long 
Island fishermen and to solicit 
suggestions for Secretarial action which 
would address these concerns. 
Representatives of Congress, the State 
of New York, the Mid-Atlantic Fishery 
Management Council, the New England 
Fishery Management Council, the Town 
of Easthampton, Long Island, and 
several industry representatives and 
fishermen presented testimony. 

The Long Island fishery is 
characterized primarily by small vessels 
(draggers) which conduct daily fishing 
trips in a true mixed species bottom 
trawl fishery. The fishery depends on 
harvesting from a wide variety of 
species, varying upon availability and 
market demands. Catches are relatively 


small and markets are restricted. These 
vessels normally use trawls with cod- 
end mesh smaller than 5Ya inches 
because whiting, butterfish. squid, and 
similar species are the usual primary 
targets. When yellowtail flounder are 
abundant in the Long Island area in the 
winter and early spring, they can be an 
important part of the total daily catch of 
a small dragger (as much as one half). 
Because of the high value of yellowtail, 
this species makes winter fishing 
economically worthwhile for the Long 
Island fishermen. 

Some of the hearing testimony alleged 
that the present management system 
encouraged misreporting of catch 
locations of yellowtail flounder which 
resulted in closure in the area west of 
69° W. early in the last fishing year. 

Large draggers from New England ports 
were alleged to have reported catches 
as having been taken west of 69° W. so 
that this area quota would be reached 
first. A closure west of 69° W. would not 
impact on these large vessels because 
they can fish in the Georges Bank area 
(east of 69° W.). even in uncertain 
winter weather, whereas the smaller 
Long Island vessels are usually limited 
to fishing west of 69° W. There was a 
closure of the yellowtail fishery west of 
69° W. in 1979 from February 4 to March 
13, and also from April 28 through 
September 30. These closures caused 
considerable protests from New York 
fishermen and from the Mid-Atlantic 
Fishery Management Council. They 
charged that the closures caused undue 
economic hardships in their fisheries. 

Testimony pointed out that the fishery 
off Long Island is a true mixed species 
fishery and that the present 
management regulations do not permit 
the fishermen to fish in their traditional 
manner and still harvest their historic 
share of the yellowtail flounder 
resource. When the fishery is open, use 
of nets with a cod-end mesh smaller 
than 5 Vs inches means that a vessel 
must have 2,000 pounds or more of fish 
other than groundfish on board before 
any yellowtail flounder can be landed 
legally. Small day-trip boats often do not 
catch this much fish per trip in the 
winter, thus any yellowtail flounder 
caught could not then be landed legally. 
Discarding them at sea is also illegal 
under the FMP. In a closure situation, 
such as occurred last winter, vessels are 
entitled to land yellowtail at a rate of 
the lesser of 500 pounds or 4 percent of 
all fish on board per trip. For most small 
vessels, this would amount to less than 
100 pounds of yellowtail flounder per 
trip. In the winter, catches greater than 
100 pounds often cannot be avoided 
and, therefore, neither can violation of 
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the regulations. This situation is a 
financial hardship for a fleet that has 
historically depended on yellowtail 
flounder as a principal revenue source 
during the winter and spring months. 

Misreporting of catches and catch 
location and non-reporting of catches 
has resulted from the constraining 
incidental catch allowances instituted 
during fishery closures and for the use of 
small mesh nets in a mixed species 
trawl fishery. As indicated before, 
small-boat Fishermen can often violate 
regulations whether they land or discard 
yellowtail catches. This situation has 
angered the fishermen, caused contempt 
for the regulations, and encouraged a 
general violation of the regulations, 
either through reporting the catches from 
a location outside of a closed area or 
landing fish illegally and not reporting 
them at all. It is not an uncommon 
practice to report catches as taken in 
state waters rather than where actually 
caught. In some instances, yellowtail 
has been reported as some other 
species. 

Because vital catch data are distorted 
or missed entirely, the ability of fishery 
scientists to develop accurate 
assessments of stock condition has been 
impeded significantly. More reliable 
stock assessments are an important 
basis for permitting the Council and 
NOAA to take proper management 
actions necessary to restore the health 
of the resource. 

Section 305(a) of the Act permits the 
Secretary, upon finding that an 
emergency exists involving any fishery 
resource, to promulgate emergency 
regulations to amend any regulations 
which implement an existing fishery 
management plan. Such regulations 
remain in force and effect for up to 45 
days and while effective, constitute 
amendments to the plan. They may be 
repromulgated for a second 45 day 
period. 

The Assistant Administrator for 
Fisheries, acting on behalf of the 
Secretary of Commerce, has determined 
that an emergency exists with respect to 
yellowtail flounder. This emergency 
warrants immediate changes in the 
yellowtail flounder incidental catch 
allowance (1) for users of small mesh 
nets and (2) for closure conditions. The 
new incidental catch regulations do not 
represent any significant changes in the 
management policy for this fishery. 

They are a refinement of the current 
regulations to reflect better the realities 
of a mixed species fishery. The new 
regulations will have significant 
economic benefits for small-boat 
fishermen in the Southern New 
England/Mid-Atlantic area who, under 
existing regulations (particularly in 


event of a closure west of 69° W.). stand 
to lose an important and traditional 
source of revenue in their fishery. 

Investigations and testimony indicate 
that a change in the catch regulations, 
which would permit vessels fishing with 
small mesh nets during open Fishery 
conditions to land 1,000 pounds of 
yellowtail flounder per trip, would 
provide for a realistic catch level for 
most vessels. This change will allow 
Long Island Fishermen to pursue legally 
their traditional winter fishery as well 
as remove incentives to misreport, 
discard, or not report catches at all. 

A change in the incidental catch 
allowance for yellowtail flounder under 
closure conditions to 1,000 pounds per 
trip is also considered a realistic level, 
particularly for the mixed species 
fishery off Long Island. It should 
minimize adverse economic impacts of a 
yellowtail flounder fishery closure. An 
evaluation of the bottom trawl Fishery 
during a closure indicates that a 1,000 
pounds per trip limitation is somewhat 
constraining for larger vessels fishing 
multiple day-trips, but only occasionally 
constraining for the small day-boats. 
Since the larger vessels have fishing 
options not available to day-boats, the 
regulation changes are not inequitable. 

The Assistant Administrator has 
determined that the changes in the 
incidental catch allowances made by 
this notice will not substantially affect 
the total harvest level of yellowtail 
flounder from Atlantic waters during 
this fishing year. No adverse biological 
impacts on the stocks are expected. 

The Mid-Atlantic and New England 
Fishery Management Councils have 
strongly approved this action as an 
improvement in the regulations 
implementing the FMP. 

The Assistant Administrator for 
Fisheries has determined that this 
emergency action is not a major Federal 
action significantly affecting the quality 
of the human environment and an 
Environmental Impact Statement is not 
required under the National 
Environmental Policy Act of 1969. 

Public comment on the emergency 
regulations is invited during the period 
in which the regulations are in effect. 

(16 U.S.C. 1801 et seq .) 

Signed at Washington. D.C. this 1st day of 
April, 1980. 

Winfred H. Meibohm, 

Executive Director, National Marine 
Fisheries Service . 

Part 651 is revised as follows: 

1. Paragraph (e) of § 651.22 is 
amended to read: 

§ 651.22 Vessel class and gear limitations: 


(e) Exception: Cod and haddock. For 
catches of cod and haddock, the mesh 
size limitations contained in paragraphs 
(b) and (c) of this section do not apply to 
a vessel which can demonstrate that its 
catch of cod and haddock for the entire 
trip: 

(1) Is less than each of the following 
amounts: 

(1) The larger of 1,000 pounds or 10 
percent of the total Fish landed, by 
weight, for either cod or haddock; 

(ii) The amount allowed under any 
applicable catch limitations established 
under § 651.23; 

(iii) During a closure, the amount 
allowed under incidental catch 
provisions contained in § 651.24(d); and 

(2) Includes at least 2,000 pounds of 
fish other than groundfish caught on the 
same trip (this subparagraph (2) does 
not apply to vessels in the northern 
shrimp fishery). 

2. Add a new paragraph (f) to § 651.22 
to read: 

§ 651.22 Vessel class and gear limitations. 

***** 

(f) Exception: Yellowtail flounder. For 
catches of yellowtail flounder, the mesh 
size limitations contained in paragraphs 
(b) and (c) of this section do not apply to 
a vessel which can demonstrate that its 
catch of yellowtail flounder for the 
entire trip is less than 1,000 pounds. 

3. Paragraph (d)(2) of § 651.24 is 
amended to read: 

§651.24 Closures. 


(2) Yellowtail flounder: All vessels— 
1,000 pounds per trip. 

|FR Doc. 80-10227 Filed 4-3-80; 8:45 am] 

BILLING CODE 3510-22-11 


SMALL BUSINESS ADMINISTRATION 
13CFR Part 121 

Special Salvage Timber Sales (SSTS); 
Set-Aside for Preferential Treatment 
for Small Business Concerns 

agency: Small Business Administration. 
ACTION: Notice of Continuation of Test 
SSTS Program. 

summary: This notice provides for the 
continuation of the special salvage 
timber sales (SSTS) test program, and 
expansion of the SSTS test program to 
all National Forests. This notice also 
sets forth the basic rule governing the 
administration of the SSTS test program 
involving Government property (timber). 
The initial rule providing for test 
expansion was published in the Federal 
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Register of January 2,1979. The SSTS 
program has been jointly tested by the 
U.S. Forest Service (USFS)/Small 
Business Administration (SBA) on 
eleven National Forests during calendar 
year 1979. 

OATES: Effective April 1,1980. 

FOR FURTHER INFORMATION CONTACT: 
Roland E. Berg, Chief, Property Sales 
Assistance Division, Small Business 
Administration, 1441 “L“ Street NW., 
Washington, D.C. 20416. 202/653-6078. 
SUPPLEMENTARY INFORMATION: 

General 

On January 2,1979. and January 5, 
1979. the SBA and USFS published in 
the Federal Register, rules and policy 
which outlined operating procedures for 
an SSTS test program. The SBA rule 
change was implemented on a test basis 
initially, adding to, and not substituting 
for present rules and regulations 
defining small business concerns for the 
sale of Government-owned property 
(timber). The additional definition to 
purchase small business preferentially 
treated sales applies only to those USFS 
sales designated as special salvage 
timber sales (SSTS). The SSTS test 
program has been monitored on eleven 
Western National Forests during 1979; a 
joint review of the test program by the 
U.S. Forest Service and Small Business 
Administration officials in October 1979, 
found it to be highly successful. The 
SSTS program is to assist qualified 
small business logging and timber 
manufacturing firms to operate on 
additional salvage, timber volumes 
using the salvage sale volume 
established by Section 14h of the 
National Forest Management Act. Set- 
aside sales preferentially offered under 
this SBA/USFS joint program are 
separate and distinct from the existing 
small business set-aside program 
involving USFS timber. 

During the period January 1 through 
September 30,1979, a total of 187 
individual sales with over 62 million 
board feet of timber were awarded as 
SSTS program offerings. The 
discretionary application of the 30/70 
rule requiring that no more than 30 
percent of the sale of sawtimber volume 
be sold to firms with more than 500 
employees, was included in 112 of the 
187 sales (the 30/70 rule application is 
flexible, wherein the rule is not applied 
where competition for manufacturing is 
lacking; competition is considered to 
exist where there are two or more 
qualified mills in the market area). New 
purchasers of individual test forest 
offerings were identified, and the small 
operator (25 or less employees) 
appeared to benefit from the program. 


The SSTS test program is to be 
continued without significant change, 
for calendar years 1980 and 1981, as 
outlined in the SBA Final Rule Notice 
published in the January 2,1979 Federal 
Register. The only changes are a 
modification to Program Guideline item 
e(l); wherein “a sale is sold partway 
through a logging season, the sale may 
extend through the operating season/’ 
and an added Program Guideline, item 
e(8), material such as cedar products 
may be included. 

Program Guidelines 

The special guidelines to be followed 
in the expansion of the test SSTS 
program are: 

a. The applicable SBA size standard 
definition for eligible concerns is to limit 
this program to a small business concern 
that: (1) Is primarily engaged in the 
logging or forest products industry, (2) Is 
independently owned and operated, (3) 

Is not dominant in its field of operation, 
and (4) togerher with its affiliates, its 
number of employees has not exceeded 
25 persons during any pay period for the 
past 12 months; 

b. Funding for the SSTS program 
would generally come from the 
revolving salvage sale account 
established by the National Forest 
Management Act of 1976, and that 
account would not be limited to the 
SSTS program; 

c. “Salvage” would be defined as 
“insect-invested, dead, damaged, or 
down timber” as provided in the 
National Forest Management Act; 

d. In general, the 30/70 (50/50 in 
Alaska) rule will apply to the SSTS 
program. This rule requires that no more 
than 30 percent (50 percent in Alaska) of 
the advertised sawtimber volume of a 
given sale may be manufactured by 
concerns exceeding 500 employees. 
Exception to the rule will be agreed to 
by the appropriate SBA area industrial 
specialist and the USFS representative. 
The prime basis for exception to the 30/ 
70 (50/50 in Alaska) rule will be where 
competition for manufacturing is 
lacking; competition is considered to 
exist where there are two or more 
qualified mills in the market area. The 
advertised sawtimber volume for SSTS 
program purchases by 
nonmanufacturers will be accounted for 
and be credited to large or small 
business based on the estimated 
distribution for manufacturing purposes. 
The crediting to the appropriate industry 
size, based on anticipated distribution, 
insures full compatibility with the small 
business timber set-aside 6-month 
period analyses; 

e. Specific individual sale volume 
limits will not be prescribed but sales of 


sawtimber will be defined and 
conducted as follows: (1) Sales period 
no more than 1 year, however, when a 
sale is sold partway through a logging 
season, the sale may extend through the 
operating season, (2) sale will involve 
only minor road construction or other 
improvements, (3) sale will not involve 
catastrophis damage, (4) relatively small 
sales to be completed by SSTS defined 
logger/forest products concerns of 
average capability in the area, (5) sales 
will be jointly selected by the 
appropriage Forest Service and the 
respective SBA representatives and will 
be comprised of timber normally used 
by small business in the market area, (6) 
sales procedures will include self- 
certification. Appropriate reports will be 
required to premit monitoring of the 
program, (7) bidding procedures and 
other applicable requirements, unless 
otherwise stated above, will be in 
accordance with existing procedures/ 
regulations. (8) material such as cedar 
products may be included; 

f. The program will be tested on 
National Forests with special salvage 
timber sale potential, during calendar 
years 1980 and 1981; 

g. Appropriate rule/manual changes 
will be jointly developed by SBA/USFS 
to describe the program. 

Size Rule 

The SBA Final Rule published in the 
Federal Register of January 2,1979, 
initially implementing the SSTS test 
program is not changed. The rule adds 
to and does not substitute for present 
rules and regulations defining small 
business concerns for the sale of 
Government owned property (timber). 
The additional definition of small 
business concerns eligible to purchase 
small business preferentially treated 
sales applies only to those USFS sales 
designated as special salvage timber 
sales (SSTS). The SBA Rule for the SSTS 
program is as follows: 

121.3-9 Definition of small business for 
sales of Government property. 

* * * * * 

(c) Special salvage timber sales. (1) in 
connection with the sale of Government- 
owned special salvage timber, designated by 
the USFS as SSTS, a small business is a 
concern that: 

(1) Is primarily engaged in the logging of 
forest products industry; 

(ii) Is independently owned and operated; 

(iii) Is not dominant in its field of operation; 
and 

(iv) Together with its affiliates, its number 
of employees does not exceed 25 persons 
during any pay period for the last 12 months. 

(2) In the case of Government-owned 
special salvage timber reserved for or 
involving preferential treatment of small 
businesses, restricting the disposal of timber 
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and, when the special salvage timber being 
purchased is to be resold, a concern is a 
small business when: (i) It is a small business 
within the meaning of paragraph (c)(1) of this 
section and (ii) it agrees that it will not sell to 
a concern which is not a small business 
within the meaning of paragraph (b)(1) of this 
section more than 30 percent of such timber 
or, in the case of timber from certain 
geographical areas set forth in schedule E of 
this part, more than the percentage 
established therein for such area. The term 
“sell” includes but is not limited to the 
exchange of sawlogs for sawlogs on a 
product-for-product basis with or without 
monetary adjustment and an indirect transfer 
such as the sale of the assets of (or a 
controlling interest in) a concern after it has 
been awarded one or more set-aside sales of 
timber. Under the later circumstances, if, 
after being awarded a set-aside sale of 
timber a small business concern merges with 
or becomes subject to the control of a large 
business, so much of such timber (or sawlogs 
therefrom) shall be sold to one or more small 
businesses as is necessary for compliance 
with the 30 percent (50 percent in Alaska) 
restriction. 

(3) In the case of Government-owned 
special salvage timber reserved for or 
involving preferential treatment of small 
businesses, restricting the disposal of timber, 
and when the special salvage timber 
purchased is not to be resold in the form of 
sawlogs to be manufactured into lumber and 
timbers. a concern is a small business when 
(i) it meets the criteria contained in 
paragraph (c)(1) of this section, and (ii) it 
agrees that in manufacturing lumber or 
timbers from such sawlogs cut from the 
Government timber, it will do so only with its 
own facilities or those of concerns that 
qualify under paragraph (b)(1) of this section 
as a small business. This provision assumes 
that the successful bidder will remain a small 
business until the products have been 
manufactured. Accordingly, if. after acquiring 
the set-aside sale the bidder is purchased by, 
becomes controlled by, or merged with a 
large business, so much of such timber (or 
sawlogs therefrom) as is necessary shall be 
sold to one or more small businesses for 
compliance with the 30 percent (50 percent in 
Alaska) restriction. Any concern which self- 
certifies as a small business concern for the 
purpose of award under a small business set- 
aside sale of Government timber is expected 
to maintain evidence that it did so in good 
faith. Accordingly, such a concern will have 
to maintain for a period of 3 years the name, 
address, and size status of each concern to 
whom the timber or sawlogs were sold or 
disposed, and the log species, grades, and 
volumes involved. Such concern, and any 
subsequent small business concern that 
acquires the sawlogs, also shall require its 
small business purchasers to maintain similar 
records for a period of 3 years. Further, if the 
timber purchased is not to be resold in the 
form of sawlogs but is to be manufactured 
into lumber or timbers by a concern other 
than the bidder, the bidder must maintain 
records to show the name, address, and size 
status of the concern manufacturing the 
sawlogs into lumber or timbers. 

(4) In the case of Government-owned 
special salvage timber reserved for or 


involving preferential treatment of small 
business, the special salvage timber may be 
disposed of without restrictions when there 
are less than two qualified mills in the market 
area. 

Dated: March 31,1980. 

William H. Mauk, Jr., 

Acting Administrator. 

|FR Doc. 00-10284 Filed 4-3-00: 8:45 um| 

BILLING COOE 8025-01-M 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 282 
[Docket No. RM80-46) 

Rule Adopting Revised Alternative 
Fuel Price Ceilings for the Month of 
April 1980; Public Hearing 

April 3.1980. 

agency: Federal Energy Regulatory 

Commission, DOE. 

action: Notice of Public Hearing. 

summary: On March 28,1980, the 
Federal Energy Regulatory Commission 
(Commission) issued an Interim Rule 1 
which establishes revised alternative 
fuel price ceilings under the incremental 
pricing program for the month of April 
1980. The preamble to the Interim Rule 
provides that the Commission will hold 
a public hearing on the proposed rule. 
Notice is hereby given that the public 
hearing will be held in Washington. 

D.C., on April 14,1980. The exact time 
and location of the hearing are set forth 
below. 

DATES: Requests to participate by April 

11.1980. Hearing date: April 14,1980. 
address: Requests to participate should 
be addressed to the Office of the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426 [Reference 
Docket No. RM80-46). Hearing location: 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., Hearing 
Room A, Washington, D.C. 20426 (April 

14.1980, beginning at 9:30 a.m.) 

FOR FURTHER INFORMATION CONTACT: 

Ms. Alice Fernandez, Office of Pipeline 
and Producer Regulation, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, (202) 357-8965. 

Lois D. Coshell, 

Acting Secretary. 

[FR Doc 88-10501 Filed 4-3-00:1225 pm) 

BILLING COOE 8458-85-M 


1 Published in this issue of the Federal Register. 
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Proposed Rules 


Federal Register 

Vol. 45. No. 67 
Friday, April 4. 1980 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 831 

Retirement; Disclosure of Information 

agency: Office of Personnel 
Management. 

action: Proposed rulemaking. 

summary: These proposed changes 
would take account of OPM’s notice of 
routine uses of Civil Service Retirement 
records published in the Federal 
Register under the Privacy Act of 1974. 
The purpose is to eliminate any 
misunderstanding that could result from 
the use of different language in 
retirement regulations. 

date: Comments must be received on or 
before June 3,1980. 

address: Send comments to Craig B. 
Pettibone, Director, Pay and Benefits 
Policy, Compensation Group, Office of 
Personnel Management, 1900 E Street, 
N.W., Washington, D.C. 20415. 

FOR FURTHER INFORMATION CONTACT: R. 

B Hughes, Paralegal Specialist. Office of 
Pay and Benefits Policy, Compensation 
Group, Washington, D.C. 20415, phone 
(202) 632-5584. 

SUPPLEMENTARY INFORMATION: For 

many years prior to the Privacy Act of 
1974 disclosure rules for retirment 
records appeared in 5 CFR 831.106. 
Similar disclosure rules now appear in 
the annual notice of routine uses which 
the Privacy Act requires be published in 
the Federal Register. This revision 
would simplify 5 CFR 831.106 to call 
attention to the annual notice of routine 
uses: and § 831.1202 would be revised to 
reflect that change. 

The current routine uses of the 
retirement and insurance records and 
the information therein were adopted by 
publication in the Federal Register on 
October 19,1979. (44 FR 60450.) The text 
of these routine uses was published in 
the Federal Register on May 29.1979. (44 
FR 30865.) OPM has determined that this 


is a non-significant regulation for the 
purposes of E.0.12044. 

Office of Personnel Management. 

Beverly M. Jones. 

Issuance System Manager. 

Accordingly, the Office of Personnel 
Management proposes to amend Part 
831 of Title 5, Code of Federal 
Regulations, as follows: 

(1) § 831.106 is revised to read as 
follows: 

Part 831—Retirement 

§831.106 Disclosure of Information. 

(a)(1) The Office has in its possession 
or under its control records containing 
the following types of information: 

(1) Documentation of Federal service 
subject to the Civil Service Retirement 
System. 

(ii) Documentation of service credit 
and refund claims made under the Civil 
Service Retirement System. 

(iii) Retirement and death claims files, 
including documents supporting the 
retirement application, health benefits 
and life insurance eligibility, medical 
records supporting disability claims, and 
designations of beneficiaries. 

(iv) Claims review and 
correspondence files pertaining to 
benefits under the Federal Employees 
Health Benefits Program. 

(v) Suitability determination files on 
applicants for Federal employment 
found unsuitable for employment on 
medical grounds. 

(vi) Documentation of claims made for 
life insurance and health benefits by 
annuitants under a Federal government 
retirement system other than the Civil 
Service Retirement System. 

(vii) Documentation of voluntary 
contributions made by eligible 
individuals. 

(viii) Health Unit medical records for 
OPM employees. 

(2) These records may be disclosed to 
the individual to whom the information 
pertains, or with prior written consent of 
such individual to any agency or other 
person, except that medical evidence 
that a prudent physician would hesitate 
to inform the individual of will be 
disclosed only to a licensed physician 
designated in writing for that purpose by 
the individual or by his or her 
representative. 

(3) Civil service retirement records 
will be disclosed consistent with the 


disclosure provisions of the Privacy Act 
of 1974 (5 U.S.C. 552a): 

(1) Pursuant to a routine use 
proninlgated for such records and 
printed in the Office’s annual 
publication of notices of systems of 
records, except that 

(ii) A beneficiary designated in 
accordance with the provisions of the 
Civil Service Retirement law (5 U.S.C. 
8342(b)) shall, during the lifetime of the 
designator, be disclosed to the 
designator only, at his signed, written 
request. 

Such beneficiary designations that 
may appear in records being disclosed 
must be removed before access to a 
record is permitted. If information 
pertaining to a designation of 
beneficiary is specifically asked for by a 
court of competent jurisdiction, it may 
be released, but with a written notice 
that it is released under protest. 

(4) Except as provided in paragraphs 
(a)(2) and (a)(3) of this section, the 
Office shall not disclose information 
from the files, records, reports, or other 
papers and documents pertaining to a 
claim filed with the Office, whether 
potential, pending, or adjudicated. This 
information is deemed privileged and 
confidential. 

(b) On written request the Office shall 
return, to the person entitled to them, 
certificates of discharges, adoption 
papers, marriage certificates, decrees of 
divorce, letters testamentary or of 
administration, when they are no longer 
needed in the settlement of the claim. If 
papers returned constitute part of the 
material and essential evidence in a 
claim, the office shall retain in the file, 
photo or other copies of them or of the 
parts which appear to have evidential 
value. 

* t * t * 

(2) § 831.1202(b) is revised to read as 
follows: 

§ 831.1202 General provisions. 

• * * * * 

(b) Reasons and findings that are 
required by this subpart to be given to 
an employee shall be specific and 
detailed except when the reasons or 
findings relate to details of a physical or 
mental condition about which a prudent 
physical would hesitate to inform the 
employee. In such a case only general 
reasons and findings are given to the 
employee and he/she is informed, as 
provided in § 831.106(a)(2), that the 
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medical evidence in his/her file will be 
disclosed to a licensed physican the 
individual or his/her respresntative 
designates in writing for that purpose. 

• * * * * 

(Authority: 5 USC 552a and 8347(a)) 

(FR Doc. 80-99fc9 Filed 4-3-«h 8:45 am| 

BILLING CODE 632S-01-M 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Part 83 

Screwworms: Release of Areas 
Restricted 

agency: Animal and Plant Health 
Inspection Service, (USDA). 
action: Proposed rule. 

summary: This document proposes to 
release certain counties in Texas from 
designation as areas of recurring 
infestation of screwworms (myiasis). 
Surveillance activity indicates that 
recurring screwworm infestation no 
longer occur in these restricted areas. 
date: Comments on or before May 5, 
1980. 

addresses: Written comments to 
Deputy Administrator, USDA. APHIS, 
VS, Room 733, Federal Building, 
Hyattsville. MD 20782. 

FOR FUTHER INFORMATION CONTACT: Dr. 
Floyd E. Smith (301) 436-8233. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given in accordance with the 
administrative procedure provisions in 5 
U.S.C. 553. that pursuant to the 
provisions of Sections 4-7, 23 Stat. 32, as 
amended; secs. 1 and 2, 32 Stat. 791-792, 
as amended; secs. 1-4, 33 Stat. 1264- 
1265, as amended; secs. 21 U.S.C. 111- 
113,115, 117,120,123-126,134b, 134f; (37 
FR 28464; 28477; and 38 FR 19141 
respectively), the Animal and Plant 
Health Inspection Service is considering 
amending Part 83, Title 9, Code of 
Federal Regulations. 

Section 83.2 (9 CFR Part 83) gives 
notice that screwworm infestations 
exist, usually from April 15 through 
November 30 of each year, in the entire 
State of Texas and in portions of the 
States of Arizona, California, and New 
Mexico, as designated in paragraphs (a), 

(b), (c), and (d) of this section. 

The Department maintains continuous 
surveillance in areas of recurring 
infestation and in adjacent areas in 
order to prevent the establishment of 
breeding populations of the screwworm 
fly. Individual animals found infested 
with screwworms are treated with an 


approved pesticide to kill the larvae. 

This amendment proposes to release 
certain counties in Texas from the areas 
of recurring infestations of screwworms. 
Two hundred and fifteen northern 
counties of Texas would be released 
from designation as areas of recurring 
screwworm infestation as surveillance 
indicates that recurring infestations no 
longer occur in these counties. During 
1979, only 9 animals on 6 different 
premises in these northern counties 
were found to be affected with 
screwworms. 

Further, § 83.6(b) provides among 
other things, that livestock from any 
area of recurring screwworm infestation 
may be moved interstate into any state 
in the controlled zone if at the point of 
origin of the interstate movement, they 
have been sprayed with or dipped in a 
permitted pesticide. By releasing these 
215 northern counties of Texas from 
designation as areas of recurring 
screwworm infestation, the use of 
pesticides in that area would be 
significantly reduced. 

The thirty-nine counties in the 
southern tip of Texas, would be retained 
as areas of recurring screwworm 
infestation, to provide additional 
surveillance activities for the occasional 
infestation of screwworms flies from 
Mexico and to assist in monitoring the 
effectiveness of the joint Mexico/U.S. 
screwworm eradication program. It is 
not believed that such a buffer zone is 
necessary along Texas’ western border 
with Mexico because those areas of 
Mexico have eradicated screwworm 
infestations. 

Therefore, the regulations pertaining 
to the interstate movement of cattle and 
certain materials from areas of recurring 
screwworm infestation contained in 9 
CFR Part 83, as amended, would not 
apply to the excluded areas. 

Accordingly, § 83.2 or Part 83, Title 9, 
Code of Federal Regulations, as 
amended, which restricts certain 
movements of livestock from Texas 
because of recurring screwworm 
infestations, a contagious and 
communicable disease, would be 
amended in the following respects: 

In § 83.2, the first paragraph and 
subparagraph (d) would be amended to 
read as follows: 

§ 83.2 Notice relating to existence of 
screwworms. 

Notice is hereby given that 
screwworm infestations usually exist 
from April 15 through November 30 of 
each year in portions of the States of 
Arizona, California, New Mexico, and 


Texas designated in paragraphs (a), (b). 

(c). and (d) of this section. Therefore, the 
following areas are hereby designated 
as areas of recurring infestation: 
***** 

(d) Texas. Aransas, Atascosa, 
Bandera. Bee. Bexar, Brooks, Calhoun. 
Cameron, DeWitt, Dimmit. Duval, 
Edwards. Frio, Goliad, Hidalgo, Jim 
Hogg, Jim Wells, Karnes, Kenedy. 
Kinney, Kleberg, La Salle, Live Oak, 
McMullen, Maverick, Medina, Nueces. 
Real, Refugio, San Patricio, Starr, 

Uvalde, Val Verde. Victoria, Webb, 
Willacy. Wilson, Zapata and Zavala 
Counties. 

All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
Federal Building, Room 733, 6505 
Belcrest Road. Hyattsville, Maryland, 
20782, during regular hours of business 
(8 a.m. to 4:30 p.m., Monday to Friday, 
except holidays) in a manner convenient 
to the public business (7 CFR 1.27(B)). 

Comments submitted should bear a 
reference to the date and the page 
number of this issue of the Federal 
Register. 

This proposal has not been classified 
"significant" and is being published 
under emergency procedures, as 
authorized by Executive Order 12044 
and Secretary’s Memorandum 1955, 
without a full 60-day comment period. It 
has been determined by Dr. M. J. Tillery, 
Director, National Program Planning 
Staffs, Veterinary Services, Animal and 
Plant Health Inspection Service, that an 
emergency situation exists which 
warrants less than a full 60-day 
comment period on this proposal 
because these proposed amendments 
would relieve certain restrictions which 
no longer appear necessary to prevent 
the spread of screwworms (myiasis) and 
if adopted, should be made effective by 
April 15 in order to permit affected 
persons to move cattle interstate from 
such areas without unnecessary 
restrictions. 

This proposal has been reviewed 
under the USDA criteria established to 
implement Executive Order 12044, 
"Improving Government Regulations." A 
determination has been made that this 
action should not be classified 
"significant" under those criteria. A 
draft impact analysis has been prepared 
and is available from Program Services 
Staff. Room 733, Federal Building. 6505 
Belcrest Road, Hyattsville, Maryland 
20782. 301-436-8695. 
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Done at Washington. D.C.. this 28th day of 
March 1980. 

Norvan L. Meyer, 

Acting Deputy Administrator Veterinary 

Services . 

; fR Doc. 00-10090 Filed 4-3-00:8:45 am) 

BILUNG CODE 3410-34-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 308 

Rules of Practice and Procedures; 
Proposed Revision 

agency: Federal Deposit Insurance 
Corporation (FDIC). 
action: Proposed rule. 

summary: This proposed rule would 
significantly revise the Federal Deposit 
Insurance Corporation’s regulations 
governing the practice and procedures in 
proceedings brought under Section 8 of 
the Federal Deposit Insurance Act and 
under certain other statutes. The 
proposed rule reorganizes and shortens 
Part 308 and corrects technical errors. 
The substantive content of Part 308, 
with a few minor exceptions, is identical 
to that of the existing Part 308. 
dates: Comments must be received on 
or before June 3,1980. 
address: Interested persons are invited 
to submit written data, views or 
arguments regarding the proposed 
regulations to the Office of the 
Executive Secretary, Federal Deposit 
Insurance Corporation, Room 6108, 550 
17th Street, NW., Washington, DC 20429. 
Written comments may be hand 
delivered to and reviewed at the above 
address between 8:30 a.m. and 5 p.m. 
during work days. 

FOR FURTHER INFORMATION CONTACT: 

Werner Goldman, Assistant General 
Counsel, FDIC (202) 389-4324. 
SUPPLEMENTARY INFORMATION: On May 
21,1979, the FDIC issued a policy 
statement setting forth procedures for 
improving and simplifying its 
regulations. The policy statement was 
adopted to formulate a voluntary 
program for achieving President Carter’s 
goal for improved government 
regulations as stated in Executive Order 
12044, “Improving Government 
Regulations” (43 FR 12661). The FDIC 
has revised Part 308 to comport with its 
policy statement and Executive Order 
12044. 

The proposed changes would not 
affect the recordkeeping or reporting 
requirements or the competitive status 
of insured banks. In view of this, and 
because the changes to the regulation 
are technical in nature, the FDIC has 


concluded that a cost benefit analysis 
(including a small bank impact 
statement) regarding the changes is 
unnecessary. Further, the FDIC finds 
that the regulation is not amenable to a 
flexible regulatory approach that 
distinguishes between banks on the 
basis of size because it sets forth 
administrative enforcement procedures 
which should apply equally to all 
insured banks for due process purposes. 

Proceedings initiated under existing 
Part 308 will continue to be governed by 
the provisions of that part. The more 
important of the proposed changes to 
Part 308 are detailed below by subparts. 
The references to the sections in the 
following discussion are to the revised 
and renumbered sections of proposed 
Part 308, unless otherwise indicated. 

1. Subpart A—Definitions and Rule of 
Construction 

The definitions section incorporates 
definitions which were formerly in other 
subparts: and, for clarity, the following 
additional terms are included: “Board of 
Directors,” “Executive Secretary,” 
“presiding officer,” “insured bank” (as 
defined in section 3(h) of the Federal 
Deposit Insurance Act). The term 
“trustee” has been included in the 
existing definition of “official.” 

2. Subpart B—Rules of Practice 
Applicable to all Hearings 

(a) Section 308.06, entitled “Answer.” 
relates only to the answer to the notice 
of charges. The references to the 
exceptions to a disapproval of an 
acquisition of control have been deleted 
from the section and included in 

§ 308.76. 

(b) Section 308.07 relating to the 
authority of the administrative law 
judge consolidates references formerly 
found throughout Subpart B. 

(c) Section 308.08 relating to subpenas 
has been clarified and in addition now 
contains provisions formerly contained 
in § 308.52. Section 308.08 also contains 
a new provision dealing with service on % 
foreign banks, as found in section 8(r)(5) 
of the Federal Deposit Insurance Act. 

(d) Sections 308.09 and 308.21 relating 
to depositions and service of papers 
other than subpenas have been clarified. 

(e) Section 308.13 provides that a 
party to a hearing has 20 days to file 
proposed findings with the 
administrative law judge, instead of 15 
days as formerly provided. 

(f) Section 308.19 relating to the filing 
of papers with the Executive Secretary 
of FDIC now provides that three copies 
of the papers must be filed, instead of 
seven copies as formerly provided. 

(g) Section 308.20 relating to the 
confidentiality of documents in 


proceedings now provides that such 
documents shall be for the confidential 
use of certain listed persons, unless 
otherwise ordered by the Board of 
Directors or required by law. 

(h) The new § 308.22 which deals with 
computing periods of time now refers to 
a “Federal" holiday, instead of a legal 
holiday in the District of Columbia. 

3. Subpart C—Rules and Procedures 
Applicable to Proceedings for tbe 
Voluntary Termination of Insured 
Status 

(a) In §§ 308.27 and 308.31 relating to 
termination of insured status, it has 
been clarified that Subpart B and the 
provisions of the Administrative 
Procedure Act apply to the proceedings. 

(b) In §§ 308.30 and 308.31, technical 
modifications concerning the 
identification of the banking entity 
involved have been made to the notice 
that is sent to depositors regarding the 
termination of the insured status of a 
bank or branch. 

4. Subpart D—Rules and Procedures 
Applicable to Proceedings Relating to 
Cease-and-Desist Orders 

(a) Section 308.34 relating to notice 
given to the State supervisory authority 
has been included in this subpart. It was 
formerly in § 308.3. 

(b) The effective date of a temporary 
cease-and-desist order is now correctly 
restated in 5 308.37. 

(c) Section 308.32(bHc) clarifies that 
the provisions of Subpart B apply to 
proceedings described in that section. 

(d) Section 308.35 clarifies that the 
Board of Directors of FDIC, in its 
discretion, may set a later hearing date 
in a proceeding relating to cease-and- 
desist orders. 

5. Subpart E—Rules and Procedures 
Applicable to Proceedings Relating to 
Removal and Suspension Orders 

Section 308.41 relating to notice given 
to the State supervisory authority has 
been included in this subpart. It was 
formerly in § 308.3. Cross references 
have been corrected throughout the 
subpart. 

Subpart F—Procedures Applicable to 
Proceedings Pursuant to Section 10(c) 
of the Federal Deposit Insurance Act 

(a) A new § 308.49, which describes 
the powers of the presiding officer, has 
been added. It is derived from former 
§§ 308.47, 308.49 and 308.50 and is 
further amended by reference to 
sections 8(n) and 10(c) of the Federal 
Deposit Insurance Act. 

(b) Section 308.50 relating to the 
confidentiality of proceedings indicates 
that documents obtained in the course of 
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proceedings pursuant to section 10(c) of 
the Federal Deposit Insurance 
Corporation Act shall be disclosed in 
accordance with Part 309 of FDIC’s rules 
and regulations, and as otherwise 
required by law. 

(c) Section 308.51(a) now provides 
that at the discretion of the presiding 
officer, a witness in a section 10(c) 
proceeding may obtain a copy of the 
order initiating the proceeding. 

(d) Section 308.53 now clarifies that a 
transcript of the proceeding is available 
upon payment of the cost for 
reproduction. 

7. Subpart H—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessment and Collection of Civil 
Penalties for the Violation of Cease- 
and-Desist Orders or Certain Federal 
Statutes 

(a) Section 308.71 has been amended 
to provide for a hearing to commence 
within 60 days in a proceeding relating 
to the assessment of civil penalties for 
violation of cease-and-desist orders and 
certain other Federal statutes. 

(b) Section 308.76 deals with the 
exceptions that may be filed in response 
to the reasons given by FDIC for 
disapproving a proposed acquisition of 
control of an insured State nonmember 
bank. The provisions were formerly 
included in § 308.6. 

(c) Section 308.72 now provides that 
civil penalties assessed pursuant to 

§ § 308.65, 308.66 and 308.67 are payable 
and to be collected within the 90-day 
period after the issuance of the notice of 
assessment. Formerly, the payment 
period started to run following the 
receipt of the notice by the assessed 
party. 

8. Subpart I—Rules and Procedures 
Applicable to Proceedings Relating to 
Disapproval of Acquisition of Control 

Section 308.77 relating to the 
disapproval of acquisition of control 
clarifies that the Board of Directors 
approves and disapproves such 
acquisitions by final order. 

It is proposed to amend Title 12 of the 
Federal Code of Regulations by revising 
Part 308 as follows: 

PART 308—RULES OF PRACTICE AND 
PROCEDURES 

Subpart A—Definitions and Rule of 
Construction 

Sec. 

308.01 Definitions. 

308.02 Rule of construction. 

Subpart B—Rules of Practice Applicable to 
All Hearings 

308.03 Scope. 


Sec. 

308.04 Appearance and practice before the 
Corporation. 

308.05 Notice of hearing. 

308.06 Answer. 

308.07 Conduct of hearings. 

308.08 Subpenas. 

308.09 Procedure on depositions. 

308.10 Payment of witness fees. 

308.11 Rules of evidence. 

308.12 Motions. 

308.13 Proposed findings and conclusions 
and recommended decision. 

308.14 Exceptions to proposed findings and 
conclusions and recommended decision. 

308.15 Briefs. 

308.16 Oral argument before the Board of 
Directors. 

308.17 Notice of submission to the Board of 
Directors. 

308.18 Decision of the Board of Directors. 

308.19 Filing papers with the Executive 
Secretary. 

308.20 Documents in proceedings 
confidential 

308.21 Service of papers other than 
subpenas. 

308.22 Computing time. 

Subpart C—Rules and Procedures 

Applicable to Proceedings for the 

Involuntary Termination of Insured Status 

308.23 Scope. 

308.24 Notice of finding grounds for 
termination of insurance. 

308.25 Extraterritorial acts of foreign banks 
or their directors or trustees. 

308.26 Failure of a foreign bank to secure 
removal of personnel. 

308.27 Notice of intention to terminate 
insured status and hearing. 

308.28 Order terminating insured status. 

308.29 Consent to termination of insured 
status. 

308.30 Notice ot depositors of termination of 
insured status. 

308.31 Termination of insured status of bank 
not engaged in the business of receiving 
deposits, other than trust funds. 

Subpart D—Rules and Procedures 

Applicable to Proceedings Relating to 

Cease-and-Desist Orders 

308.32 Scope. 

308.33 Grounds for cease-and-desist orders. 

308.34 Notice to State supervisory authority. 

308.35 Notice of charges and of hearing, and 
consent. 

308.36 Issuance and effective date of cease- 
and-desist order. 

308.37 Issuance and effective date of 
temporary cease-and-desist order. 

308.38 Extraterritorial acts of foreign banks 
or their officials. 

Subpart E—Rules and Procedures 

Applicable to Proceedings Relating to 

Removal and Suspension Orders 

308.39 Scope. 

308.40 Grounds for removal or prohibition. 

308.41 Notice to State supervisory authority. 

308.42 Notice of intention to remove, 
hearing and consent. 

308.43 Issuance and effective date of 
removal or prohibition order. 

308.44 Grounds for suspension or 
prohibition. 


Sec. 

308.45 Issuance and effective date of 
suspension or prohibition order. 

308.46 Extraterritorial acts of officials of 
foreign banks. 

Subpart F—Procedures Applicable to 
Proceedings Pursuant to Section 10(c) of 
the Federal Deposit Insurance Act 

308.47 Scope. 

308.48 Order to conduct proceedings. 

308.49 Powers of presiding officer. 

308.50 Proceedings confidential. 

308.51 Rights of witnesses. 

308.52 Service of subpena. 

308.53 Transcribes. 

308.54 Special examinations and 
examinations of closed banks. 

Subpart G—Procedures and Standards 
Applicable to Suspension, Removal, and 
Prohibition Where Felony Charged 

308.55 Scope. 

308.56 Relevant considerations. 

308.57 Notice of suspension or prohibition. 

308.58 Order of removal or prohibition. 

308.59 Notice of opportunity and request for 
hearing. 

308.60 Waiver of hearing. 

308.61 Hearing. 

308.62 Decision of the Board of Directors. 

308.63 Reconsideration by the Board of 
Directors. 

Subpart H—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessment and Collection of Civil 
Penalties for the Violation of Cease-and- 
Desist Orders or Certain Federal Statutes 

308.64 Scope. 

308.65 Violation of order as ground for 
assessment. 

308.66 Violation of laws limiting dealings 
with bank officials and affiliates as 
ground for assessment. 

308.67 Violation of laws governing 
correspondent accounts as ground for 
assessment. 

308.68 Relevant considerations. 

308.69 Notice of assessment of civil penalty, 
and opportunity and request for hearing. 

308.70 Waiver of hearing. 

308.71 Hearing and order. 

308.72 Period for payment of civil penalty. 

Subpart I—Rules and Procedures 
Applicable to Proceedings Relating to 
Disapproval of Acquisition of Control 

308.73 Scope. 

308.74 Grounds for disapproval. 

308.75 Notice of disapproval, and 
opportunity and request for hearing. 

308.76 Exceptions. 

308.77 Hearing and order. 

Subpart J—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessment of Civil Penalties for Willful 
Violation of the Change in Bank Control Act 

308.78 Scope. 

308.79 Notice of intention to assess civil 
penalty, and opportunity and request for 
hearing. 

308.80 Waiver of hearing. 

308.81 Hearing. 

308.82 Assessment. 

308.83 Collection. 
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Subpart K—Rules and Procedures for 
Imposition of Sanctions Upon Municipal 
Securities Dealers or Persons Associated 
With Them, and Upon Clearing Agencies or 
Transfer Agents 

308.84 Scope. 

308.85 Grounds for imposition of sanctions. 

308.86 Notice and consultation with the 
Securities and Exchange Commission. 

308.87 Notice of intention to impose 
sanctions. 

308.88 Hearing. 

308.89 Issuance and effective date of order 
imposing sanctions. 

Subpart L—Rules and Procedures Relating 
to Exemption Proceedings Under Section 
12(h) of the Securities Exchange Act of 

1934 

308.90 Scope. 

308.91 Application for exemption. 

308.92 Newspaper notice. 

308.93 Notice of hearing. 

308.94 Hearing. 

308.95 Decision of the Board of Directors. 
Authority: Sec. 2(9), Pub. L No. 797. 64 Stat. 

881 (12 U.S.C. 1819); sec. 18. Pub. L. No. 94-29. 
89 Stat. 155 (15 U.S.C. 78w); sec. 801. Pub. L 
No 95-630, 92 Stat. 3641 (12 U.S.C. 1972). 

Subpart A—Definitions and Rule of 
Construction 

§ 308.01 Definitions. 

For purposes of this part, except 
where explicitly stated to the contrary, 

(a) The term “bank” means, in 
general, any bank to which reference is 
being made. For purposes of Subpart F, 
the term means an insured bank or its 
affiliate, an institution applying to 
become an insured bank, or a branch of 
a foreign bank (except where used in 

§ 308.54); 

(b) The term “Board of Directors” or 
Board” means the Board of Directors of 

the Federal Deposit Insurance 
Corporation; 

(c) The term “Corporation” means the 
Federal Deposit Insurance Corporation; 

(d) The term “depositors” as used in 
Subpart D and § 308.37(a), 
notwithstanding any limitation in 

§ 308.01, includes participants in a 
clearing agency and persons doing 
business with a transfer agent, for both 
of which the Corporation is the 
appropriate regulatory agency; 

(e) The term “Executive Secretary” 
means the Executive Secretary of the 
Federal Deposit Insurance Corporation; 

(f) For the purposes of 5 308.07(c), the 
term “ex parte communication” means 
an oral or written communication not on 
the public record with respect to which 
reasonable prior notice to all parties is 
not given. This does not include requests 
lor status reports. 

(g) The term “foreign bank” means 
any company which engages in the 
business of banking and which is 
organized under the laws of a foreign 


country, a territory of the United States, 
Puerto Rico, Guam, American Samoa, 
the Northern Mariana Islands, or the 
Virgin Islands. “Foreign bank” includes, 
without limitations, foreign commercial 
banks, foreign merchant banks and 
other institutions which engage in 
banking activities usual in connection 
with the business of banking in the 
countries where such foreign institutions 
are organized or operating; 

(h) The term “insured bank” means 
any bank or banking institution 
(including a foreign bank having an 
insured branch) the deposits of which 
are insured in accordance with the 
Federal Deposit Insurance Act; 

(i) The term “insured branch” means a 
branch of a foreign bank any deposits of 
which are insured in accordance with 
the Federal Deposit Insurance Act; 

(j) The term “insured nonmember 
bank” means any bank or banking 
institution the deposits of which are 
insured in accordance with the Federal 
Deposit Insurance Act and which is not 
a national bank, a District bank, or a 
member of the Federal Reserve System. 
The term also includes a foreign bank 
having an insured branch, and any 
municipal securities dealer, clearing 
agency or transfer agent for which the 
Corporation is the appropriate 
regulatory agency (notwithstanding any 
limitation in § 308.01); 

(k) For the purposes of enforcing any 
law, rule, regulation, or cease-and-desist 
order in connection with an interlocking 
relationship, the term “officer” as used 
in Subpart E means an employee or 
officer who has management functions 
and the term “director” includes an 
advisory or honorary director, a trustee 
of a bank under the control of trustees, 
or any person who has a representative 
or nominee serving in any such capacity. 
For other purposes, the terms “officer” 
and “director” as used in this part are 
defined according to common usage in 
the banking industry; 

(l) The term “official” means any 
director, trustee, officer, employee or 
agent of a bank to which reference is 
being made, or any other person 
participating in the conduct of the 
affairs of a bank; 

(m) The term “party” means a person 
or agency named or admitted as a party, 
or any person or agency who has filed a 
written request and is entitled as of right 
to be admitted as a party, unless the 
context otherwise suggests. A person or 
agency may be admitted for a limited 
purpose; 

(n) For purposes of Subparts I and J, 
the term “person” means an individual 
or a corporation, partnership, trust, 
association, joint venture, pool, 
syndicate, sole proprietorship. 


unincorporated organization, or any 
other entity; 

(o) The term “presiding officer" means 
any person designated by the Board of 
Directors to conduct a hearing, or 
proceedings pursuant to section 10(c) of 
the Federal Deposit Insurance Act; 

(p) The term “proceedings pursuant to 
section 10(c)” means the exercise of any 
power specified in section 10(c) or 8(n) 
of the Federal Deposit Insurance Act, or 
any proceeding conducted pursuant to 
the exercise of such powers; 

§ 308.02 Rule of construction. 

Throughout this part, any use of a 
term in the singular shall include the 
plural, and the plural shall include the 
singular, if such use would be 
appropriate. 

Subpart B—Rules of Practice 
Applicable to All Hearings 

§ 308.03 Scope. 

This subpart prescribes rules of 
practice and procedures followed by the 
Corporation in hearings pursuant to the 
provisions of the Federal Deposit 
Insurance Act pertaining to; 

(a) Involuntary termination of the 
insured status of any bank including an 
insured branch of a foreign bank; 

(b) Issuance of cease-and-desist 
orders against any insured nonmember 
bank or its official; 

(c) Assessment of civil penalties 
against (1) an insured nonmember bank 
or its official, for violation of a cease- 
and-desist order which has become 
final, or (2) an insured nonmember bank 
or its official, for violation of (i) the 
provisions of section 22(h) or 23A of the 
Federal Reserve Act, made applicable 
by section 18(j) of the Federal Deposit 
Insurance Act, or (ii) the provisions of 
section 106(b)(2) of die Bank Holding 
Company Act Amendments of 1970, as 
amended; 

(d) Issuance of orders that remove or 
suspend from office or prohibit from 
further participation in the conduct of 
the affairs of an insured nonmember 
bank and director or officer, or that 
prohibit any other person from further 
participation in the conduct of the 
affairs of such a bank, except where the 
removal or suspension or prohibition is 
within the scope of Subpart G as set 
forth in § 308.55; 

(d) Disapproval of a proposed 
acquisition of control of an insured 
nonmember bank; and 

(e) Imposition of sanctions upon (1) 
any municipal securities dealer for 
which the Corporation is the appropriate 
regulatory agency, (2) any person 
associated or seeking to become 
associated with such a municipal 
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securities dealer, or (3) any clearing 
agency or transfer agent for which the 
Corporation is the appropriate 
regulatory agency (except for hearings 
on postponement of registration by such 
clearing agency or transfer agent 
pending registration denial proceedings, 
and for hearings on suspension of 
registration by such clearing agency or 
transfer agent pending registration 
revocation proceedings). 

§ 308.04 Appearance and practice before 
the Corporation. 

(a) Qualification, authorization and 
notice of appearance. Any member in 
good standing of the bar of the highest 
court of any State, Commonwealth, 
possession, territory, or the District of 
Columbia, may represent others before 
the Corporation upon Filing with the 
Executive Secretary a written 
declaration of current qualification to 
practice and an authorization to 
represent the particular party. Any other 
person desiring to appear before, or 
transact business with, the Corporation 
in a representative capacity may be 
required to file with the Executive 
Secretary a power of attorney showing 
authority to act in such capacity, and 
may be required to demonstrate to the 
satisfaction of the Board of Directors 
possession of the requisite 
qualifications. Attorneys and 
representatives of parties shall file a 
written notice of appearance with the 
Executive Secretary or the 
administrative law judge. 

(b) Summary suspension. 
Contemptuous conduct at an argument 
before the Board of Directors or at a 
hearing before an administrative law 
judge shall be grounds for exclusion and 
suspension for the duration of the 
argument or hearing. 

§ 308.05 Notice of hearing. 

Whenever a hearing within the scope 
of this subpart is ordered by the Board 
of Directors, a notice of hearing shall be 
given by the Executive Secretary (or 
designee of the Board) to the party 
afforded the hearing and to any 
appropriate supervisory authority. The 
notice shall indicate the time, place, and 
nature of the hearing, the legal authority 
and jurisdiction for the hearing, and 
shall contain a statement of the matters 
of fact or law constituting the grounds 
for the hearing. The notice shall be 
delivered by personal service, by 
registered or certified mail to the party’s 
last known address, or by other 
appropriate means, sufficiently in 
advance of the hearing date to comply 
with the provisions of the Federal 
Deposit Insurance Act. 


§ 308.06 Answer. 

(a) Filing. In a notice of hearing issued 
by the Board of Directors under this 
part, the Board may direct the party 
afforded the hearing to file an answer to 
the allegations contained in the notice. 
Any party to a proceeding may file an 
answer with the Executive Secretary 
within 20 days after service of the notice 
of hearing upon the party afforded the 
hearing, unless the Board specifies a 
different filing period of not less than 10 
days after service of the notice. For good 
cause shown, the Board or the 
administrative law judge may permit 
filing of an answer after expiration of 
the filing period. 

(b) Requirements; effect of failure to 
deny. An answer filed under this section 
shall specifically admit, deny, or state 
that the party lacks sufficient 
information to admit or deny each 
allegation. A statement of lack of 
information shall have the effect of a 
denial. When a party intends to deny 
part of an allegation, that part shall be 
denied and the remainder specifically 
admitted. Any allegation not denied 
shall be deemed admitted. 

(c) Admitted allegations. If a party 
elects not to contest any of the 
allegations of fact in the notice, the 
party’s answer shall consist of a 
statement that all of the allegations are 
admitted to be true. Such an answer 
shall constitute a waiver of hearing on 
the facts and allegations contained in 
the notice. This answer and the notice 
shall provide a record basis upon which 
the administrative law judge shall make 
a recommended decision (containing 
findings of fact, conclusions of law and 
proposed order) that shall be filed with 
the Executive Secretary. The 
recommeded decision shall be served on 
the party, who may file exceptions 
thereto within the time period provided 
in § 308.14(a). 

(d) Effect of failure to answer. Failure 
of a party to file an answer required by 
this section within the time provided 
shall be deemed a waiver of the right to 
appear and contest the allegations of the 
notice of hearing and shall authorize the 
administrative law judge, without 
further notice to the party, to find the 
facts to be as alleged in the notice and 
to file with the Executive Secretary a 
recommended decision containing such 
findings and appropriate conclusions. 

§ 308.07 Conduct of hearings. 

(a) Selection of administrative law 
judge. A hearing within the scope of this 
subpart shall be held before an 
administrative law judge selected by the 
Office of Personnel Management. 

(b) Authority of administrative law 
judge. Hearings governed by this 


subpart shall be conducted in 
accordance with the provisions of the 
Administrative Procedure Act (5 U.S.C. 
554-557), and the provisions of this 
subpart. The administrative law judge 
shall conduct the hearing in a fair and 
impartial manner and shall avoid delay 
in the disposition of proceedings. The 
administrative law judge shall have all 
powers necessary to that end. including 
the power 

(1) To administer oaths and 
affirmations; 

(2) To issue subpenas and subpenas 
duces tecum as authorized by law, and 
to revoke, quash, or modify any such 
subpena; 

(3) To take depositions or cause 
depositions to be taken; 

(4) To hold conferences for the 
settlement or simplification of issues or 
for any other proper purpose; 

(5) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel; 

(6) To receive relevant evidence and 
rule upon the admission of evidence and 
offers of proof; 

(7) To grant extensions of time for 
filing or performing any act required or 
permitted within a specified time during 
the course of a proceeding for good 
cause shown; 

(8) To continue or adjourn a hearing 
from time to time and place to place, as 
permitted by law or as agreed by the 
parties; 

(9) To consider and rule upon all 
procedural and other motions 
appropriate in an adversary proceeding, 
except that an administrative law judge 
shall not have power to decide any 
motion to dismiss the proceedings or 
other motion resulting in final 
determination of the merits of the 
proceeding; 

(10) To call for the production of 
further evidence, to permit oral 
argument and submission of briefs, and 
to reopen a hearing in accordance with 
§ 308.07(j); and 

(11) The administrative law judge 
shall have all the authority provided in 
section 556(c) of the Administrative 
Procedure Act (5 U.S.C. 556(c)), subject 
to and without limitation upon, the 
foregoing provisions of § 308.07(b). 

(c) Ex parte communications 
prohibited. (1) The following 
prohibitions against ex parte 
communications apply from the time a 
proceeding is noticed for hearing: 
However, when the person responsible 
for the communication has knowledge 
that the proceeding will be noticed, the 
prohibitions apply from the time such 
knowledge is acquired. 

(i) No interested person outside the 
Corporation shall make or knowingly 
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cause to be made an ex parte 
communication relevant to the merits of 
the proceeding to anyone who is or may 
reasonably be expected to be involved 
in the decisional process. 

(ii) No person who is or may 
reasonably be expected to be involved 
in the decisional process shall make or 
knowingly cause to be made an ex parte 
communication relevant to the merits of 
the proceeding to any interested person 
outside the Corporation. 

(2) Except as authorized by law, the 
administrative law judge shall not 
consult anyone within the Corporation 
on any fact in issue, unless upon notice 
and opportunity for all parties to 
participate. The administrative law 
judge shall not be responsible to, or 
subject to the supervision or direction 
of. any officer, employee, or agent of the 
Corporation engaged in the performance 
of investigative or prosecuting functions. 
An officer, employee or agent engaged 
in the performance of such functions in 
any case shall not, in that case or a 
factually related case, participate or 
advise in the decision of the 
administrative law judge, except as a 
witness or counsel in the proceedings, or 
as otherwise authorized by law. 

(3) If an ex parte communication is 
made or knowingly caused to be made, 
all such written communications, any 
written responses, and memoranda 
stating the substance of any oral 
responses, shall be placed on the public 
record. 

(4) Upon receipt of a communication 
knowingly made or caused to be made 
in violation of § 308.07(c)(l)(i), the 
responsible party may be required to 
show cause why such party’s claim or 
interest should not be dismissed, denied, 
or otherwise adversely affected. To the 
extent consistent with the interests of 
justice and the policy of the Federal 
Deposit Insurance Act, knowing 
violation of § 308.07(c)(l)(i) may be 
ground for a decision adverse to a party 
in violation of that section. 

(d) Prehearing conferences. (1) Upon 
the initiative of the administrative law 
judge, or at the request of any party, 
counsel for all parties may be directed 
to meet at a specified time and place 
prior to the hearing, or to make written 
submissions, for the purpose of 
considering the following: 

(i) Simplification and clarification of 
the issues; 

(ii) Stipulations, admissions of fact, 
admissions of contents and authenticity 
of documents; 

(iii) Matters of which official notice 
will be taken; and 

(iv) Other matters which may aid in 
the orderly disposition of the 
proceeding, including disclosure of the 


names of witnesses and of documents or 
other exhibits to be introduced in 
evidence. 

(2) At the request of any party, the 
conference shall be recorded. The 
administrative law judge shall enter in 
the record an order reciting the results 
of the conference, any rulings upon 
matters considered at the conference, 
and any directions to the parties. The 
subsequent course of the proceeding 
shall be controlled by this order, which 
may be modified to prevent manifest 
injustice. 

(e) Attendance at hearings. A hearing 
shall ordinarily be private and shall be 
attended only by the parties, their 
representatives or counsel, witnesses 
while testifying, and other persons 
having an official interest in the 
proceedings. To the extent authorized 
by law, the Board of Directors in its 
discretion may permit other persons to 
attend on written request by a party or 
on the Board’s own motion, or the Board 
may order a public hearing. 

(f) Order of procedure. The counsel 
for the Corporation shall open and close. 

(g) Transcript of testimony. Hearings 
shall be recorded and copies of the 
transcript made available to any party 
upon payment of the cost therefor. 

When the hearing is public, copies of the 
transcript shall be similarly available to 
other interested persons. 

(h) Filing and transmittal of the 
record. A copy of the transcript duly 
certified by the reporter, and all 
exhibits, papers and requests Filed in the 
proceeding, shall be filed with the 
Executive Secretary, who shall transmit 
them to the administrative law judge. 
The Executive Secretary shall promptly 
serve notice upon all parties of such 
filing and transmittal. 

(i) Changes of time; change of hearing 
location; continuance. Except as 
otherwise expressly provided by law, 
the Board of Directors may provide time 
limits different from those specified in 
this subpart or in a notice of hearing, 
upon its own initiative or for good cause 
shown, and the Board may change the 
time and place for a hearing to 
commence. The administrative law 
judge may continue or adjourn a hearing 
in accordance with § 308.07(b)(8). 

(j) Reopening of hearing. The 
administrative law judge, upon 
appropriate notice, may reopen a 
hearing at any time prior to certification 
of the administrative law judge’s 
recommend decision to the Executive 
Secretary. The Board of Directors may 
reopen a case in accordance with 

§ 308.18. 

(k) Opportunity for informal 
settlement. At any time, and without 
prejudice to the rights of the parties, any 


interested party may submit to the 
Executive Secretary for consideration by 
the Board of Directors, written offers or 
proposals for settlement of a proceeding. 
An offer, proposal, or counter-offer shall 
not be admissible in evidence over the 
objection of any party. Steps taken 
toward informal settlement shall not 
preclude settlement of any proceeding 
through the regular adjudicatory process 
by filing an answer or exceptions as 
provided in § 308.06 and § 308.76, or by 
submission of the case to the 
administrative law judge on a 
stipulation of facts and an agreed order. 

§ 308.08 Subpenas. 

(a) Issuance. The administrative law 
judge, or the Board of Directors in the 
event the administrative law judge is 
unavailable, may issue subpenas or 
subpenas duces tecum at the request of 
any party, requiring the attendance or 
deposition of witnesses or the 
production of documentary evidence in 
connection with a hearing pursuant to 
Subparts B, C. D, E, H, 1 or K of this part, 
from any State, Commonwealth or 
territory at any designated place of 
hearing. Notice of issuance of the 
subpena or subpena duces tecum shall 
be served upon each of the parties 
within a reasonable time not less than 
five days before the date fixed for taking 
the deposition or production of 
documents. 

(1) Where it appears to the 
administrative law judge or the Board 
that any subpena may be unreasonable, 
oppressive, excessive in scope, or 
unduly burdensome, the party seeking 
the subpena may be required to show 
the general relevance and reasonable 
scope of the testimony or other evidence 
sought before the subpena is issued. If, 
after consideration of all circumstances, 
the administrative law judge or the 
Board determines the subpena in whole 
or in part is unreasonable, oppressive, 
excessive in scope or unduly 
burdensome, the administrative law 
judge or the Board may refuse to issue 
the subpena or may issue it upon such 
conditions as fairness requires. 

(2) The administrative law judge or 
the Board by subpena may order that a 
deposition be taken, upon a showing 
that (i) the proposed witness will be 
unable to attend or may be prevented 
from attending the hearing because of 
age, sickness or infirmity, or will 
otherwise be unavailable, and (ii) the 
testimony will be material, and (iii) 
taking the deposition will not result in 
any undue burden to any other party or 
in undue delay of the proceeding. The 
subpena shall name the witness whose 
deposition is to be taken and specify the 
time and place for taking the deposition 
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and the person before whom the 
deposition is to be taken. The time, 
place and person before whom the 
deposition is to be taken may differ from 
those stated in the application. 

(b) Application. A party requesting 
the deposition of a witness or the 
production of documents, shall apply in 
writing to the administrative law judge, 
or to the Board of Directors in the event 
the administrative law judge is 
unavailable, stating the reasons for the 
application, the name and address of the 
witness or the person who is to produce 
the documents, the matters concerning 
which the witness is expected to testify 
or the contents of the documents, the 
relevance of the testimony or 
documents, the time and place for taking 
the deposition or production of 
documents, and the name and address 
of the person before whom the 
deposition is to be taken or the 
documents are to be produced. The 
party making the application shall serve 
a copy of the application on every other 
party to the proceeding. 

(c) Service of subpena. Service of a 
subpena shall be made by delivering a 
copy of the subpena to the person 
named therein and by tendering the fees 
for one day's attendance and mileage as 
specified in § 308.10. A subpena issued 
on behalf of the Corporation shall be 
similarly served, however, the fees for 
attendance and mileage need not be 
tendered at the time of service. If service 
is made by the U.S. Marshall, a deputy 
U.S. Marshall or an employee of the 
Corporation, a return of service shall be 
made. If service is made by any other 
person, that person shall make a return 
of service by affidavit on or with the 
original subpena that states how service 
was made. The reasons for failure of 
service shall be stated. The original 
subpena with the required return shall 
be promptly delivered to the 
administrative law judge. 

(1) Natural persons. Delivery of a 
copy of a subpena and tender of fees to 
a natural person may be made by 
handing them to the person; or by 
leaving them at the person’s office with 
someone in charge; or by leaving them 
in a conspicuous place in the office if 
there is no one in charge; or by leaving 
them at the person’s dwelling place or 
unusual place of abode with someone of 
suitable age and discretion residing 
there; or by mailing them by registered 
or certified mail to the last known 
address of the person; or by any method 
that gives actual notice to the person 
and makes the fees available prior to the 
return date. 

(2) Other entities. When the person to 
be served is not a natural person, 
delivery of a copy of the subpena and 


tender of the fees may be effected by 
handing them to a registered agent for 
service or to an officer or director or 
agent in charge of any office of the 
person; or by mailing them by registered 
or certified mail to the representative at 
the person's last known address; or by 
any method that gives actual notice to 
the person’s authorized representative 
and makes the fees available prior to the 
return date. Any service on a foreign 
bank may be made on any branch or 
agency located within any State or the 
District of Columbia, but if the service is 
in connection with an action or 
proceeding involving one or more such 
branches or agencies, service shall be 
made on at least one branch or agency 
so involved. 

(d) Motion to quash. A person named 
in a subpena or subpena duces tecum 
may apply to the administrative law 
judge, or to the Board of Directors if the 
administrative law judge in unavailable, 
to revoke, quash, or modify the subpena. 
A statement of the reasons for the 
application must accompany it and 
notice of the application must be given 
to the party requesting the subpena. The 
application must be made prior to the 
time for compliance specified in the 
subpena and not more than five days 
after the date of service of the subpena. 

§ 308.09 Procedure on depositions. 

(a) When taken. The Board of 
Directors or administrative law judge by 
subpena may order evidence to be taken 
by deposition at any stage of a 
proceeding. A deposition may be taken 
by the administrative law judge, or 
before any person having power to 
administer oaths and who is designated 
by the Board or the administrative law 
judge. A deposition shall be taken no 
sooner than five days after the parties to 
the proceeding have received notice of 
the deposition, where such notice has 
not been waived. 

(b) Procedure. Each witness testifying 
upon oral deposition shall be duly 
sworn, and the adverse party shall have 
the right to cross-examine. Objections to 
questions or evidence shall be in short 
form, stating the grounds for the 
objection. The person taking the 
deposition shall not have power to rule 
upon questions of competency or 
materiality or relevance of evidence. 
Failure to object to questions or 
evidence shall not be deemed a waiver 
except where the ground for the 
objection is one which might have been 
avoided or removed if presented at that 
time. All questions, answers, and 
objections (not including argument or 
debate) shall be recorded by the person 
taking the deposition, or under such 
person’s direction. The deposition shall 


be subscribed by the witness, unless the 
parties by stipulation have waived the 
signing, or the witness is ill or cannot be 
found or has refused to sign. If the 
deposition is not subscribed by the 
witness, the person taking the 
deposition shall state this on the record 
and the reason therefor. The transcript 
shall be certified as a true and complete 
transcript of the deposition by the 
person talcing it. Such person shall 
promptly send by registered or certified 
mail, the original and two copies of the 
deposition, and the original and two 
copies of all exhibits, to the Executive 
Secretary, unless otherwise directed in 
the order authorizing the deposition. 
Interested parties may make their own 
arrangements with the person taking the 
deposition for copies of the transcript 
and exhibits. 

(c) Introduction as evidence. The 
deposition or any part of it may be read 
in evidence by any party to a 
proceeding, subject to appropriate 
rulings on objections to questions or 
evidence noted during the taking of the 
deposition and objections that would be 
valid were the witness testifying in 
person. This does not include objections 
waived in accordance with the fourth 
sentence of paragraph (b) of this 
Section. Only those portions of a 
deposition received in evidence at the 
hearing shall constitute a part of the 
record upon which a decision shall be 
based. 

§ 308.10 Payment of witness fees. 

Witnesses who testify or whose 
depositions are taken shall be paid the 
same fees for attendance and mileage 
paid in the United States district courts. 
Fees of the witness, the reporter and the 
person taking a deposition shall be paid 
by the party requesting attendance at a 
proceeding or deposition. 

§ 308.11 Rules of evidence. 

(a) Evidence. All parties shall have 
the right to present their case or defense 
by oral and documentary evidence, to 
submit rebuttal evidence, and to conduct 
such cross-examination as may be 
required for a full and true disclosure of 
the facts. 

(b) Objections. Objections to the 
admission or exclusion of evidence shall 
be in short form, stating the grounds 
therefor. The record need not include 
argument on objections except as 
ordered, allowed, or requested by the 
administrative law judge. Rulings on 
such objections and on any other 
matters shall be a part of the record. 
Failure to object to the admission or 
exclusion of evidence or to any ruling 
shall be considered a waiver of the 
objection. 
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(c) Official notice. All matters 
officially noticed by the administrative 
law judge shall appear on the record. 

§ 308.12 Motions. 

(a) In writing. An application or 
request for an order or ruling not 
otherwise specifically provided for in 
this subpart shall be made by motion. 
Applications or requests shall be 
addressed to and filed with the 
administrative law judge prior to filing 
of the recommended decision with the 
Executive Secretary pursuant to 

§ 308.13. At all other times, motions 
shall be addressed to the Board of 
Directors and filed with the Executive 
Secretary. Motions may be made orally 
upon the record at a session of a 
hearing, unless the administrative law 
judge requires a written motion. All 
other motions shall be in writing. All 
written motions shall state with 
particularity the order or relief sought 
and the grounds therefor. 

(b) Oppositions. Within 5 days after 
service of any written motion, or within 
such other period of time fixed by the 
administrative law judge or the Board of 
Directors, any party may file a written 
answer or opposition to the motion. The 
moving party shall not have a right to 
reply, except as permitted by the 
administrative law judge or the Board. 

As a matter or discretion, the 
administrative law judge or the Board 
may waive the requirements of this 
section as to motions for extensions of 
time, and may rule upon such motions 
ex parte. 

(c) Oral argument. Oral argument 
shall not be heard on motions, except as 
directed by the administrative law judge 
or the Board of Directors. Supporting 
memoranda or briefs may be filed with 
motions or answers or oppositions 
thereto. 

(d) Rulings on motions. The 
administrative law judge shall rule upon 
all motions properly submitted in 
accordance with the provisions of this 
part, and upon such other motions as 
directed by the Board of Directors. If the 
administrative law judge finds that a 
prompt decision by the Board on a 
motion is essential to the proper conduct 
of the proceeding, the motion may be 
referred to the Board for decision. The 
Board shall rule upon all motions 
properly submitted. 

(e) Appeal from rulings on motions. 

All motions, answers, oppositions and 
rulings shall become part of the record. 
Rulings of an administrative law judge 
on any motion may not be appealed to 
the Board of Directors prior to its 
consideration of the administrative law 
judge’s recommended decision, findings 
and conclusions, except by special 


permission of the Board. Such rulings 
shall be considered by the Board in 
reviewing the record. Requests to the 
Board for special permission to appeal 
from such rulings shall be filed promptly 
in writing, and shall briefly state the 
grounds for the request. The moving 
party shall immediately serve a copy of 
the request on every other party to the 
proceeding. 

(f) Proceeding with hearing. The 
hearing shall proceed pending the 
determination of any motion by the 
Board of Directors, unless otherwise 
ordered by the administrative law judge 
or the Board. 

§ 308.13 Proposed findings and 
conclusions and recommended decision. 

(a) Proposed findings and conclusions 
by parties. After service of the notice by 
the Executive Secretary that the record 
has been filed and transmitted as 
provided in § 308.07(h), each party to a 
hearing shall have 20 days to file with 
the administrative law judge proposed 
findings of fact, conclusions of law and 
a proposed order. For good cause, the 
administrative law judge may allow 
additional time for filing. The proposals 
may be accompanied by a supporting 
brief or memorandum citing statutes, 
decisions, other authorities, and page 
references to the record. All proposals, 
briefs and memoranda shall become 
part of the record. 

(b) Recommended decision and filing 
of record. Within 30 days after 
expiration of the time allowed for filing 
of proposed findings, conclusions and 
order by the parties, the administrative 
law judge shall file with the Executive 
Secretary and shall certify to the Board 
of Directors for decision, the record of 
the hearing. For good cause, the Board 
may extend the period for filing and 
certification. The record shall include a 
recommended decision, findings of fact, 
conclusions of law, and proposed order, 
the transcript, exhibits, exceptions, 
rulings and briefs and memoranda filed 
in connection with the hearing. Upon 
request of any party, the record shall 
include exhibits excluded from evidence 
or tenders of proof. The Executive 
Secretary shall promptly serve upon 
each party a copy of the administrative 
law judge's recommended decision, 
findings, conclusions, and proposed 
order. The provisions of this paragraph 
shall not apply to a hearing before the 
Board of Directors. 

§ 308.14 Exceptions to proposed findings 
and conclusions and recommended 
decision. 

(a) Filing. Within 15 days after service 
of the recommended decision, findings, 
conclusions, and proposed order of the 


administrative law judge, a party may 
file with the Executive Secretary written 
exceptions thereto, exceptions to the 
failure of the administrative law judge to 
make any recommendation or finding or 
conclusion, exceptions to the admission 
or exclusion of evidence, and exceptions 
to any other rulings, subject to the 
provisions of this section. A supporting 
brief may also be filed. For good cause, 
the Board of Directors may allow 
additional time for filing. A party who 
has not filed an answer in accordance 
with paragraphs (a) and (d) of § 308.06, 
(unless the Board did not require such 
filing by the party) or exceptions in 
accordance with § 308.76 may not file 
exceptions pursuant to this section. 

(b) Waiver. Failure of a party to file 
exceptions to those matters specified in 
paragraph (a) of this section within the 
time prescribed shall be a waiver of 
objection thereto. 

(c) Hearing before the Board of 
Directors. The provisions of § 308.14 
shall not apply to a hearing before the 
Board of Directors. 

§308.15 Briefs. 

(a) Contents. All briefs shall be 
confined to the particular matters in 
issue, citing statutes, decisions, other 
authorities, and page references to the 
record or recommended decision of the 
administrative law judge. If the 
exception relates to the admission or 
exclusion of evidence, the substance of 
the evidence admitted or excluded shall 
be set forth in the brief with appropriate 
references to the transcript. 

(b) Reply briefs. Reply briefs may be 
Filed with the Executive Secretary 
within 10 days after service of briefs, 
and shall be confined to matters in the 
original briefs of opposing parties. 
Additional briefs may be Filed with 
special permission of the Board of 
Directors. 

(c) Late filing. Briefs not Filed on or 
before the time Fixed in this subpart 
shall be received only with the special 
permission of the Board of Directors. 

§ 308.16 Oral argument before the Board 
of Directors. 

Upon the written request of a party or 
upon its own initiative, the Board of 
Directors may order an oral argument on 
the findings, conclusions and 
recommended decision of the 
administrative law judge, when it 
considers justice will best be served 
thereby. The request must be made 
within the time prescribed for Filing 
exceptions, or Filing a brief in support of 
exceptions, or Filing a reply brief, if any. 
The oral argument shall be before the 
Board or one or more members of the 
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Board, and shall be recorded, unless 
otherwise ordered by the Board. 

§308.17 Notice of submission to the 
Board of Directors. 

The Executive Secretary shall notify 
the parties that the case has been 
submitted to the Board of Directors for 
final decision after the record of the 
hearing has been filed with the 
Executive Secretary and at the 
expiration of the time for filing 
exceptions and all briefs and after oral 
argument, if any, before the Board. 

§306.18 Decision of the Board of 
Directors. 

(a) Decision and reopening of case. 
The Board of Directors shall render its 
decision within 90 days after the 
Executive Secretary has notified the 
parties pursuant to § 308.17 that the case 
has been submitted to the Board for 
final decision. Within the 90-day period, 
the Board may order that the notice be 
set aside and the case reopened. 

(b) Corporation staff participation. 
Appropriate members of the staff, who 
are not participating in the performance 
of investigative or prosecutorial 
functions in the particular case, or in a 
factually related case, may advise and 
assist the Board of Directors in the 
consideration of the particular case and 
in the preparation of documents for its 
disposition. 

(c) Copies. The Executive Secretary 
shall furnish copies of the decision and 
order of the Board to the parties and to 
the bank concerned. Copies shall also 
be furnished to the appropriate State 
supervisory authority in the case of an 
insured nonmember bank, including a 
State branch of a foreign bank. Where 
the proceedings involve involuntary 
termination of the insured status of a 
State member bank, copies shall also be 
furnished to the Board of Governors of 
the Federal Reserve System. Where the 
proceedings involve involuntary 
termination of the insured status of a 
national bank, a District bank or a 
Federal branch of a foreign bank, copies 
shall also be furnished to the 
Comptroller of the Currency. 

§ 308.19 Filing papers with the Executive 
Secretary. 

(a) Filing. Papers required or 
permitted to be Filed with the Board of 
Directors or the Executive Secretary, 
shall be Filed with the Executive 
Secretary, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, D.C. 20429. The papers may 
be sent to the Executive Secretary by 
mail or express, but must be postmarked 
or received by the Corporation in 


Washington, D.C., within the prescribed 
time limit for filing. 

(b) Formal requirements. All papers 
Filed under this subpart shall be printed 
or typewritten, and copies shall be clear 
and legible. The original of all papers 
filed by a party not a natural person 
shall be signed by the party's duly 
authorized representative. Papers filed 
by a party who is a natural person shall 
be signed by the party or a duly 
authorized representative. The signer’s 
address and telephone number must 
appear on the original. Counsel for the 
Corporation shall sign the original of all 
papers Filed on behalf of the 
Corporation. All papers Filed must name 
in the heading or on a title page, the 
party, the Corporation and the subject of 
the papers. 

(c) Copies. An original and three 
copies of all documents and papers 
required or permitted to be filed or 
served upon the Board of Directors or 
the Executive Secretary under this 
subpart (except the transcript of 
testimony and exhibits), shall be 
furnished to the Executive Secretary, 
unless otherwise speciFically provided 
in the notice of hearing. 

§ 308.20 Documents in proceedings 
confidential. 

Unless otherwise ordered by the 
Board or required by law, the notice of 
hearing, the transcript, the 
recommended decision of the 
administrative law judge, exceptions 
thereto, proposed findings or 
conclusions, the Findings and 
conclusions of the Board of Directors 
and other papers Filed in connection 
with any hearing shall be for the 
confidential use of the Board, the 
administrative law judge or presiding 
officer, and appropriate supervisory 
authorities. 

§ 308.21 Service of papers other than 
subpenas. 

(a) By the Board of Directors. All 
documents or papers required to be 
served by the Board of Directors upon 
any party afforded a hearing shall be 
served by the Executive Secretary or the 
Board’9 designee. Service shall be made 
by personal service or by registered or 
certiFied mail, addressed to the last 
known address as shown on the records 
of the Board, of a party’s attorney or 
representative of record. If there is no 
attorney or representative of record, 
service shall be made upon a party at 
the party’s last known address as shown 
on the records of the Board. Service may 
also be made in such other manner 
reasonable calculated to give actual 
notice, as the Board may provide by 
regulation or otherwise. The foregoing 


provisions do not apply to service by the 
Board on counsel for the Corporation. 

(b) By the parties. Except as 
otherwise expressly provided, a party 
filing papers in accordance with this 
subpart shall serve them upon the 
attorneys or representatives of record of 
all other parties to the proceeding, or 
upon such other parties if there is no 
attorney or representative. Service may 
be made by personal service or by 
registered, certiFied, or regular First class 
mail addressed to the last known 
address of such parties, or their 
attorneys or representatives of record. 
When filed with the Board of Directors 
of the administrative law judge, all 
papers shall show that service has been 
made. 

§ 308.22 Computing time. 

(a) Genial rule. In computing any 
period of time prescribed or allowed by 
this part, the date of the act or event or 
default from which the designated 
period of time begins to run is not to be 
included. The last day so computed 
shall be included, unless it is a 
Saturday, Sunday, or Federal holiday. 
When the last day is a Saturday, 

Sunday, or Federal holiday, the period 
shall run until the end of the next day 
that is not a Saturday, Sunday or 
Federal holiday, and intermediate 
Saturdays, Sundays and Federal 
holidays shall be included in the 
computation; however, when the period 
of time within which an act is to be 
performed is 10 days or less, 
intermediate Saturdays, Sundays and 
Federal holidays shall not be included. 

(b) Service by mail. Under this part, 
when a party has the right or is required 
to perform an act within a prescribed 
time period after the service by mail or 
any papers upon the party, 3 days from 
the date the papers are deposited in the 
United States mail shall be added to the 
prescribed time period for performance. 

Subpart C—Rules and Procedures 
Applicable to Proceedings for the 
Involuntary Termination of Insured 
Status 

§ 308.23 Scope. 

Under the authority of section 8 of the 
Federal Deposit Insurance Act, the 
Board of Directors may terminiate the 
insured status of an insured bank or an 
insured branch of a foreign bank upon 
the grounds set forth in section 8 and 
enumerated in § 308.24, § 308.26, and 
§ 308.31. Hearings required to terminate 
insured status shall be conducted in 
accordance with the rules and 
procedures of subpart B and this 
subpart. 
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§ 308.24 Notice of finding grounds for 
termination of insurance. 

The Board of Directors shall notify the 
Comptroller of the Currency in the case 
of a national bank or a District bank or 
an insured Federal branch of a foreign 
bank, and shall notify the appropriate 
supervisory authority in the case of an 
insured nonmember bank, including an 
insured State branch of a foreign bank, 
and shall notify the Board of Governors 
of the Federal Reserve System in the 
case of a State member bank, when the 
Board finds (a) that an insured bank 
(including a foreign bank having an 
insured branch) or its directors or 
trustees have engaged or are engaging in 
unsafe or unsound practices in 
conducting the business of such bank, or 
(b) that such bank is in an unsafe or 
unsound condition to continue 
operations as an insured bank, or (c) 
that such bank or its directors or 
trustees have violated an applicable 
law, rule, regulation, order, or any 
condition imposed in writing by the 
Corporation in connection with the 
granting of any application or other 
request by the bank, or have violated 
any written agreement entered into with 
the Corporation. The appropriate 
supervisory authorities shall be notified 
for the purpose of securing correction of 
the practices or violations of a bank or 
its directors or trustees, or of the 
condition of the bank. The Board shall 
furnish a copy of the notice to the bank. 

§ 308.25 Extraterritorial acts of foreign 
banks or their directors or trustees. 

An act or practice committed outside 
the United States by a foreign bank or 
its directors or trustees, which act or 
practice in and of itself would otherwise 
be a ground for termination of the 
insured status of a branch of the foreign 
bank under this subpart, shall be a 
ground for such termination only if the 
Board of Directors finds either that: (a) 
the act or practice has been, is, or is 
likely to be a cause of or carried on in 
connection with or in furtherance of, an 
act or practice committed within any 
State of the United States or the District 
of Columbia that in and of itself would 
be an appropriate basis for action by the 
Corporation, or (b) the act or practice 
committed outside the United States, if 
proven, would adversely affect the 
insurance risk of the Corporation. 

§ 308.26 Failure of a foreign bank to 
secure removal of personnel. 

When any person associated with a 
foreign bank fails to appear promptly as 
a party to a proceeding pursuant to 
§ 308.40 or § 308.44 for removal or 
suspension of that person, or fails to 
comply with an effective order or 


judgment issued in such proceeding, any 
failure by the bank to secure that 
person’s removal from office and 
preclude the person from further 
participation in the conduct of the 
affairs of the bank, shall be a ground for 
termination of insurance of deposits in 
any branch of the bank. 

§ 308.27 Notice of intention to terminate 
insured status and hearing. 

(a) Notice and period of correction. 
Unless correction of the practices, 
condition or violations specified in the 
notice issued pursuant to § 308.24 is 
made within 120 days of service of the 
notice, or a specified period of 
correction of not less than 20 days, the 
Board of Directors, if it determines to 
proceed further, shall give the bank or 
insured branch of a foreign bank not 
less than 30 days written notice of its 
intention to terminate insured status. 

The period of correction of not less than 
20 days shall be fixed by the Board in 
any case where the Board in its 
discretion has determined that the 
insurance risk of the Corporation is 
unduly jeopardized, or fixed by the 
Comptroller of the Currency in the case 
of a national bank, or a District bank or 
an insured Federal branch of a foreign 
bank, or fixed by the State authority in 
the case of an insured nonmember bank, 
including an insured State branch of a 
foreign bank, or fixed by the Board of 
Governors of the Federal Reserve 
System in the case of a State member 
bank. 

(b) Hearing. The notice shall fix a 
time and place for a hearing on the 
proposed termination of insurance, 
before an administrative law judge 
selected by the Office of Personnel 
Management. The rules and procedures 
of Subpart B of this part and the 
provisions of the Administrative 
Procedure Act (5 U.S.C. 554-557) shall 
apply. After consideration of the record 
made at the hearing, the Board shall 
make written findings which shall be 
conclusive. 

§ 308.28 Order terminating insured status. 

If the Board of Directors finds that any 
unsafe or unsound practice or condition, 
or violation specified in the notice 
issued pursuant to § 308.24 has been 
established and has not been corrected 
within the time prescribed in § 308.27(a), 
the Board may order that the insured 
status of the bank or branch be 
terminated on a subsequent date not 
earlier than the expiration of the time 
period specified in the notice of 
intention issued pursuant to § 308.27(a). 


§ 308.29 Consent to termination of 
insured status. 

If the bank does not appear by a d jly 
authorized representative at the hearing 
pursuant to § 308.27(b), the bank shall 
be deemed to have consented to 
termination of the insured status of the 
bank or branch. The administrative law 
judge shall promptly report this failure 
to appear to the Board of Directors. The 
Board may then issue an order 
terminating the insured status of the 
bank or branch. 

§ 308.30 Notice to depositors of 
termination of insured status. 

Within the time specified by the Board 
of Directors and prior to the date of 
termination of the insured status of a 
bank or branch, the bank shall mail a 
notice of termination of insured status to 
each depositor at the depositor’s last 
address of record on the books of the 
bank or branch. The bank shall publish 
the notice in two issues of a local 
newspaper of general circulation and 
shall furnish the Corporation with proof 
of such publications. The notice shall be 
as follows: 

Notice 

(Date)-. 

1. The status of the-. as an 

(insured bank) (insured branch) under the 
provisions of the Federal Deposit Insurance 
Act, will terminate as of the close of business 
on the-day of-, 19—; 

2. Any deposits made by you after that 
date, either new deposits or additions to 
existing deposits, will not be insured by the 
Federal Deposit Insurance Corporation; 

3. Insured deposits in the (bank) (branch) 

on the-day of-, 19—. will 

continue to be insured, as provided by the 
Federal Deposit Insurance Act. for 2 years 

after the close of business on the-day of 

-, 19—: Provided, however, that any 

withdrawals after the close of business on 

the-day of-. 19—. will reduce the 

insurance coverage by the amount of such 
withdrawals. 


(Name of bank or branch) 


(Address) 

The notice may include any additional 
information the bank deems advisable. 

§ 308.31 Termination of Insured status of 
bank not engaged in the business of 
receiving deposits, other than trust funds. 

(a) Notice to show cause. When the 
Board of Directors has evidence that an 
insured nonmember bank or an insured 
bank is not engaged in the business of 
receiving deposits, other than trust 
funds, the Board shall give written 
notice of this to the bank and shall 
direct the bank to show cause why its 
insured status should not be terminated 
under the provisions of section 8(p) of 
the Federal Deposit Insurance Act. The 
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bank shall have 30 days after receipt of 
the notice, or such longer period 
prescribed by the Board, to submit 
affidavits or other written proof that it is 
engaged in the business of receiving 
deposits, other than trust funds. 

(b) Hearing and notice of termination 
date. Upon written request of the bank, 
the Board shall authorize a hearing 
before an administrative law judge 
selected by the Office of Personnel 
Management. The rules and procedures 
of Subpart B of this part and the 
provisions of the Administrative 
Procedure Act (5 U.S.C. 554-557) shall 
apply to the hearing. If, upon 
consideration of the record made at the 
hearing, the Board finds that the bank is 
not engaged in the business of receiving 
deposits, other than trust funds, the 
finding shall be conclusive and the 
Board shall notify the bank that its 
insured status will terminate at the 
expiration of the first full semiannual 
assessment period following issuance of 
the notice. 

(c) Notice to depositors of termination 
of insured status. Within the time 
specified by the Board and prior to the 
date of termination of its insured status, 
the bank shall mail a notice of 
termination of insured status to each 
depositor at the depositor's last address 
of record on the books of the bank. The 
bank shall publish the notice in two 
issues of a local newspaper of general 
circulation and shall furnish the 
Corporation with proof of such 
publications. The notice shall be as 
follows: 

Notice 

(Date)-. 

The status of the-as an 

(insured bank) (insured branch) under the 
Federal Deposit Insurance Act, will terminate 

on the-day of-. 19—. and its 

deposits will thereupon cease to be insured. 

(Name of bank or branch) 

(Address) 

The notice may include any additional 
information the bank deems advisable. 

Subpart D—Rules and Procedures 
Applicable to Proceedings Relating to 
Cease-and-Desist Orders 

§308.32 Scope. 

(a) The rules and procedures of 
Subpart B and this subpart apply to 
proceeding by the Board of Directors to 
order an insured nonmember bank or its 
official to cease and desist from 
practices and violations described in 
section 8 of the Federal Deposit 
Insurance Act and enumerated in 

§ 308.33. 

(b) The rules and procedures of 
Subpart B and this subpart apply to 


proceedings by the Board of Directors to 
order a municipal securities dealer or a 
person associated with the municipal 
securities dealer to cease and desist 
from any violation of law or regulation 
specified in section 15B(c)(5) of the 
Securities Exchange Act of 1934, as 
amended (15 U.S.C. o—4(c)(5)), where the 
municipal securities dealer is an insured 
nonmember bank as defined in §308.01, 
a subsidiary or department or division 
thereof. 

(c) The rules and procedures of 
Subpart B and this subpart apply to 
proceedings by the Board of Directors to 
order a clearing agency or transfer agent 
to cease and desist from failure to 
comply with the applicable provisions of 
sections 17,17A, and 19 of the Securities 
Exchange Act of 1934, as amended (15 
U.S.C. 78q, 78q-l, 78s), and the 
applicable rules and regulations 
thereunder, where the clearing agency 
or transfer agent is an insured 
nonmember bank as defined in § 308.01, 
or a subsidiary thereof. 

§ 308.33 Grounds for cease-and-desist 
orders. 

The Board of Directors may issue and 
serve upon any insured nonmember 
bank or its official a written notice of 
charges and of hearing as specified in 
§ 308.35, if (a) in the Board's opinion the 
bank or official is engaging or has 
engaged in an unsafe or unsound 
practice, or (b) the Board has reasonable 
cause to believe the bank or official is 
about to engage in an unsafe or unsound 
practice or (c) in the Board’s opinion the 
bank or official has violated or the 
Board has reasonable cause to believe 
that the bank or official is about to 
violate a law, rule or regulation, or any 
condition the Board has imposed in 
writing in connection with granting an 
application or request of the bank, or 
any written agreement with the 
Corporation. 

§ 308.34 Notice to State supervisory 
authority. 

The Board of Directors shall give the 
appropriate State supervisory authority 
timely notice of its intent to intitute a 
proceeding pursuant to Subpart D, and 
the grounds therefor. The proceeding 
shall be conducted according to Subpart 
D, unless within the time period 
specified in the notice pursuant to 
§ 308.35, the State supervisory authority 
has effected satisfactory corrective 
action. 

§ 308.35 Notice of charges and of hearing, 
and consent. 

The notice issued pursuant to § 308.33 
shall contain a statement of the facts 
constituting any alleged violation or 


unsafe or unsound practice, and shall fix 
a time and place for a hearing to 
determine whether an order to cease 
and desist should issue against the bank 
or its offical. The hearing shall be not 
earlier than 30 days nor later than 60 
days after service of the notice, uless an 
earlier or later date is set by the Board 
of Directors in its discretion at the 
request of any party served with the 
notice. If such party does not appear at 
the hearing personally or by a duly 
authorized representative, the party will 
be deemed to have consented to 
issuance of the cease-and-desist order. 

§ 308.36 Issuance and effective date of 
cease-and-desist order. 

(a) Issuance. Upon consent, or if upon 
the record made at any hearing referred 
to in § 308.35, the Board of Directors 
finds that any violation or unsafe or 
unsound practice specified in the notice 
of charges has been established, the 
Board may issue and cause to be served 
upon the bank or its official, an order to 
cease and desist from such violation or 
practice and to take affirmative action 
to correct any conditions resulting 
therefrom. 

(b) Effective date. A cease-and-desist 
order shall become effective at the 
expiration of 30 days after the service of 
the order upon the bank or its official. A 
cease-and-desist order issued upon 
consent shall become effective at the 
time specified therein. All cease-and- 
desist orders shall remain effective and 
enforceable, except to the extent they 
are stayed, modified, terminated, or set 
aside by the Board of Directors or a 
reviewing court. 

§ 308.37 Issuance and effective date of 
temporary cease-and-desist order. 

(a) Issuance. When the Board of 
Directors determines that the violation, 
threatened violation or the unsafe or 
unsound practice (or the continuation of 
any of the foregoing) as specified in the 
notice of charges pursuant to § 308.35, is 
likely to cause insolvency or substantial 
dissipation of assets or earnings of the 
bank, or is likely to weaken seriously 
the condition of the bank or otherwise to 
prejudice seriously the interests of its 
depositors prior to the completion of the 
proceedings pursuant to section 8(b)(1) 
of the Federal Deposit Insurance Act 
and § 308.35, the Board may issue a 
temporary order requiring the bank or 
its official to cease and desist from any 
such violation or practice and to take 
affirmative action to prevent such 
insolvency, dissipation, condition, or 
prejudice pending completion of the 
proceedings. 

(b) Effective date. A temporary order 
shall become effective when served 
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upon the bank or its official. Unless the 
order is set aside, limited or suspended 
by a court in proceedings authorized 
under the Federal Deposit Insurance 
Act, it shall remain effective and 
enforceable pending completion of 
administrative proceedings pursuant to 
the notice of charges issued under 
§ 308.35 and until the Board of Directors 
dismisses the charges. 

§ 308.38 Extraterritorial acts of foreign 
banks or their officials. 

An act or practice committed outside 
the United States by a foreign bank or 
its official that would otherwise be a 
ground for issuing a cease-and-desi9t 
order under § 308.36, or temporary 
cease-and-desist order under § 308.37, 
shall be a ground for an order only if the 
Board of Directors finds either that (a) 
the act or practice has been, is, or is 
likely to be a cause of, or carried on in 
connection with or in furtherance of, an 
act or practice committed within any 
State of the United States or the District 
of Columbia which act or practice in and 
of itself would be an appropriate basis 
for action by the Corporation, or (b) the 
act or practice, if proven, would 
adversely affect the insurance risk of the 
Corporation. 

Subpart E—Rules and Procedures 
Applicable to Proceedings Relating to 
Removal and Suspension Orders 

§ 308.39 Scope. 

The rules and procedures of Subpart B 
and this subpart apply to proceedings by 
the Board of Directors to remove or 
suspend directors or officers of an 
insured nonmember bank or any other 
person participating in the conduct of 
the affairs of such bank, or proceedings 
to prohibit such director, officer or other 
person from further participation in the 
conduct of the affairs of such bank, upon 
the grounds set forth in section 8(e) of 
the Federal Deposit Insurance Act and 
enumerated in this subpart. The rules 
and procedures of this subpart and 
Subpart B do not apply to suspension, 
removal, or prohibition proceedings 
upon the grounds set forth in section 8(g) 
of the Federal Deposit Insurance Act 
and enumerated in Subpart G. 

§ 308.40 Grounds for removal or 
prohibition. 

(a) The Board of Directors may issue 
and serve upon a director or officer of 
any insured nonmember bank a written 
notice of its intention to remove the 
individual from office when the Board 
determines that (1) the individual has 
committed a violation of law, rule, 
regulation or of a cease-and-desist order 
which has become final, or has engaged 


or participated in any unsafe or unsound 
practice in connection with the bank, or 
has engaged in any or omission or 
practice constituting a breach of 
fiduciary duty as a director or officer; 
and (2) the bank has suffered or will 
probably suffer substantial financial 
loss or other damage, or that the 
interests of its depositors could be 
seriously prejudiced by the violation or 
practice or breach of fiduciary duty, or 
that the director or officer has received 
financial gain by reason of the violation 
or practice or breach of fiduciary duty. 
The violation, practice, or breach of 
fiduciary duty must be one that involves 
personal dishonesty on the part of the 
individual, or that demonstrates the 
individual’s willful or continuing 
disregard for the safety or soundness of 
the bank. 

(b) The Board may issue and serve a 
written notice of its intention to remove 
any director or officer of an insured 
nonmember bank from office when the 
Board determines that the individual by 
conduct or practice with respect to 
another insured bank or other business 
institution that resulted in substantial 
financial loss or other damage, has 
evidenced either personal dishonesty or 
a willful or continuing disregard for its 
safety or soundness, and, in addition, 
has evidenced unfitness to continue as a 
director or officer. 

(c) The Board may issue and serve 
upon any other person participating in 
the conduct of the affaris of an insured 
nonmember bank a written notice of its 
intention to prohibit the individual’s 
further participation in the conduct of 
the affairs of the bank when the Board 
determines that the individual by 
conduct or practice with respect to such 
bank or other insured bank or other 
business institution that resulted in 
substantial financial loss or other 
damage, has evidenced either personal 
dishonesty or a willful or continuing 
disregard for the safety or soundess of 
such insured bank and has evidenced 
unfitness to participate in the conduct of 
the affairs of such insured bank. 

§ 308.41 Notice to State supervisory 
authority. 

The Board of Directors shall give the 
appropriate State supervisory authority 
timely notice of its intent to institute a 
proceeding pursuant to Subpart E, and 
the grounds therefor. The proceeding 
shall be conducted according to Subpart 
E unless within the time specified in the 
notice pursuant to § 308.42. the State 
supervisory authority has effected 
satisfactory corrective action. 


§ 308.42 Notice of intention to remove, 
hearing and consent. 

A written notice issued pursuant to 
§ 308.40 shall be served upon the 
director, officer or other person named 
therein, and a copy shall be served upon 
the bank concerned. The notice shall 
9 tate the facts constituting the grounds 
for removal or prohibition and shall fix a 
time and place for a hearing. The 
hearing shall not be earlier than 30 days 
nor later than 60 days after the date of 
service of the notice, unless an earlier or 
a later date is set by the Board of 
Directors at the request of (a) the 
director or officer or other person, and 
for good cause shown, or (b) the 
Attorney General of the United States. 
Failure of the individual to appear at the 
hearing in person or by a duly 
authorized representative shall be 
deemed a consent to issuance of an 
order of removal or prohibition. 

§ 308.43 Issuance and effective date of 
removal or prohibition order. 

When the Board of Directors finds 
upon the record made at a hearing 
referred to in § 308.42 that any of the 
grounds specified in the notice have 
been established, the Board may issue 
orders of removal or prohibition that 
shall become effective at the expiration 
of 30 days after the date of service of the 
order upon the individual and the bank. 
A consent order issued by the Board in 
accordance with § 308.42 shall become 
effective at the time specified therein. 

All orders shall remain effective and 
enforceable except to the extent they 
are stayed, modified, terminated or set 
aside by the Board or a reviewing court. 

§ 308.44 Grounds for suspension or 
prohibition. 

The Board of Directors may suspend 
from office or prohibit from further 
participation in the conduct of the 
affairs of an insured nonmember bank, a 
director or officer of such bank or any 
other person participating in the conduct 
of the affairs of such bank, as referred to 
in § 308.40. when the Board deems it 
necessary for the protection of the bank 
or the interests of its depositors. 

§ 308.45 Issuance and effective date of 
suspension or prohibition order. 

(a) Notice of suspension or 
prohibition. Notice of suspension or 
prohibition shall be given by written 
order accompanying a notice issued 
pursuant to § 308.42, and setting forth 
the grounds for the suspension or 
prohibition as specified in § 308.44. The 
order shall be served upon the officer, 
director, or other person participating in 
the conduct of the affairs of the bank, 
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and a copy shall be served upon the 
bank. 

(b) Effective date. A suspension or 
prohibition shall become effective upon 
service of the order of suspension or 
prohibition and unless stayed by a court 
in proceedings authorized by the Federal 
Deposit Insurance Act, the order shall 
remain in effect pending completion of 
the administrative proceedings pursuant 
to the notice served under § 308.42 and 
until the Board of Directors dismisses 
the charges specified in such notice. 

§ 308.46 Extraterritorial acta of officials of 
foreign banka. 

An act or practice committed outside 
the United States by a director or officer 
of a foreign bank or by any other person 
participating in the conduct of the 
affairs of a foreign bank, that would 
otherwise be a ground for suspension, 
removal, or prohibition proceedings 
under this subpart, shall be ground for 
such proceedings only if the Board of 
Directors finds that (a) the act or 
practice has been, is, or is likely to be a 
cause of or carried on in connection 
with or in furtherance of an act or 
practice within any State of the United 
States or the District of Columbia which 
act or practice in and of itself would be 
an appropriate basis for action by the 
Corporation, or (b) the act or practice, if 
proven, would adversely affect the 
insurance risk of the Corporation. 

Subpart F—Procedures Applicable to 
Proceedings Pursuant to Section 10(c) 
of the Federal Deposit Insurance Act 

§ 308.47 Scope. 

The procedures in this subpart shall 
be followed in proceedings pursuant to 
section 10(c) of the Federal Deposit 
Insurance Act, conducted in connection 
with examinations or investigations of 
banks. 

§ 308.48 Order to conduct proceedings. 

A proceeding pursuant to section 10(c) 
shall be initiated only upon issuance of 
an order by the Board of Directors, the 
General Counsel or designee thereof, or 
the Director of the Division of Bank 
Supervision or designee thereof. The 
order shall designate a presiding officer 
as the Corporation’s representative to 
conduct such proceedings. Upon 
application and for good cause shown, 
the Board or the person issuing the order 
may limit, quash, modify or withdraw 
the order. 

§ 308.49 Powers of presiding officer. 

The presiding officer in a section 10(c) 
proceeding shall have the power, among 
other things, to administer oaths and 
affirmations, to take and preserve 
testimony under oath, to issue subpenas 


and subpenas duces tecum and to apply 
for their enforcement to the United 
States District Court for the judicial 
district or the United States court in any 
territory in which the main office of the 
bank is located or in which the witness 
resides or conduct business. The Board 
or a person issuing the order initiating 
the proceeding may limit, quash, or 
modify any subpena or subpena duces 
tecum, upon application and for good 
cause shown. The presiding officer shall 
report to the Board of Directors any 
instance where any person has been 
guilty of dilatory, obstructionist, or 
contumacious conduct during the 
proceeding, or any other instance 
involving a violation of these rules. The 
Board shall thereupon take such action 
as the circumstances warrant, and in 
addition may exclude the person from 
further participation in the proceeding. 

§ 308.50 Proceedings confidential. 

Proceedings pursuant to section 10(c) 
shall be confidential unless otherwise 
provided by 5 308.51(c). Information or 
documents obtained by the Corporation 
in the course of such proceedings shall 
be disclosed in accordance with Part 309 
of the Corporation's rules and 
regulations, and as otherwise required 
by law. 

§ 308.51 Rights of witnesses. 

In a proceeding pursuant to section 
10(c): 

(a) Any person compelled or 
requested to furnish testimony, 
documentary evidence, or other 
information, shall upon request be 
shown the order initiating the 
proceeding. At the discretion of the 
presiding officer, a copy of the order 
may be furnished to such person. 

(b) Any person compelled, requested 
or permitted to appear and testify has 
the right to be accompanied, represented 
and advised by counsel. While 
testifying, such person may have 
counsel present who may (1) advise the 
witness before, during and after such 
testimony; (2) briefly question the 
witness at the conclusion of such 
testimony for clarification of answers; 

(3) make summary notes during such 
testimony solely for the use of the 
witness. 

(c) All persons testifying shall be 
sequestered. Such persons and their 
counsel shall not be present during the 
testimony of any other person, unless 
permitted in the discretion of the 
presiding officer. 

(d) If the record developed in the 
course of the proceeding contains 
allegations of wrongdoing by any person 
with repect to the affairs or ownership 
of any bank, such person shall be 


advised of the alleged wrongdoing and 
shall be afforded a reasonable 
opportunity, consistent with 
administrative efficiency, to produce 
rebuttal evidence in documentary form 
(including depositions and statements 
under oath), or in the form of testimony 
given before the presiding officer. The 
evidence shall be on the record. 

(e) Witness fees shall be paid in 
accordance with § 308.10. 

§ 308.52 Service of subpena. 

Service of a subpena shall be in 
accordance with § 308.08(c). 

§ 308.53 Transcripts. 

Transcripts of testimony, if any, in a 
proceeding pursuant to section 10(c) 
shall be recorded by the official 
reporter, or by any other person or 
means designated by the presiding 
officer. A person submitting 
documentary evidence or testimony may 
obtain a copy of the transcript, if any, 
upon payment of the cost thereof. 

§ 308.54 Special examinations and 
examinations of closed banks. 

Procedures in this subpart shall be 
followed when proceedings pursuant to 
section 10(c) are instituted in connection 
with the special examination of any 
State member bank, any national or 
District bank, any insured Federal 
branch of a foreign bank, or the 
examination of any closed insured bank 
or branch, or the examination of an 
affiliate of any of the foregoing. 

Subpart G—Procedures and Standards 
Applicable to Suspension, Removal 
and Prohibition Where Felony Charged 

§ 308.55 Scope. 

The rules and procedures set forth in 
this subpart apply to proceedings by. the 
Board of Directors (a) to suspend any 
director or officer of an insured 
nonmember bank or any other person 
participating in the conduct of the 
affairs of such a bank, or to prohibit 
such individuals from further 
participation in the conduct of the 
affairs of the bank where the individual 
is charged in any State, Federal or 
territorial information or indictment, or 
charged in any compliant authorized by 
a United States attorney, with the 
commission of, or participation in, a 
crime involving dishonesty or breach of 
trust punishable by imprisonment 
exceeding one year under State or 
Federal law; and (b) to remove from 
office any such director or officer or 
other person, or to prohibit such 
individuals from further participation in 
the conduct of the affairs of the bank, 
except with the consent of the Board, 
where a judgment of conviction not 
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subject to further appellate review has 
been entered against the individual for 
the commission of, or participation in, a 
crime involving dishonesty or breach of 
trust punishable by imprisonment 
exceeding one year under State or 
Federal law. 

§ 308.56 Relevant considerations. 

In deciding whether to suspend, 
remove or prohibit under this subpart, 
the Board of Directors shall consider (a) 
whether the alleged offense is a crime 
which is punishable by imprisonment for 
a term exceeding one year under State 
or Federal law, and which involves 
dishonesty or breach of trust; and (b) 
whether the continued presence of the 
individual in a position with an insured 
bank may pose a threat to the interst of 
the bank’s depositors or may threaten to 
impair public confidence in the bank. 

The Board of Directors may consider 
additional factors in the specific case 
that appear relevant to its decision to 
continue in effect, rescind, terminate or 
modify a suspension, removal or 
prohibition order. The Board shall not 
consider the guilt or innocence of the 
individual charged with the crime. 

§ 308.57 Notice of suspension or 
prohibition. 

Proceedings by the Board of Directors 
to suspend an individual from office or 
prohibit further participation in the 
conduct of the affairs of the bank as 
referred to in § 308.55(a), shall be 
initiated by written notice of suspension 
or prohibition served on the individual, 
upon prior determination by the Board 
that the offense alleged in the 
information or indictment or complaint 
involved dishonesty or breach of trust, 
and that the individual’s participation in 
the conduct of the affairs of the bank 
may pose a threat to the bank’s 
depositors or may threaten to impair 
public confidence in the bank. The 
suspension or prohibition shall remain 
in effect until final disposition of the 
information or indictment or complaint, 
and until the Board terminates the 
suspension or prohibition. A copy of the 
notice shall be served upon the bank 
concerned. 

§ 308.58 Order of removal or prohibition. 

When a final judgment of conviction 
not subject to further appellate review is 
entered against a director or officer of 
an insured nonmember bank or any 
other person participating in the conduct 
of the affairs of such bank for a crime 
referred to in § 308.55(b), the Board of 
Directors may issue and serve upon the 
individual an order removing the 
individual from office or prohibiting 
further participation in the conduct of 


the affairs of the bank except with the 
Board’s consent where continued 
service or participation by the director, 
officer, or other person may pose a 
threat to the interests of the bank’s 
depositors or may threaten to impair 
public confidence in the bank. A copy of 
the order shall be served upon the bank, 
at which time the director or officer 
named in the order shall be removed 
from office. The order shall remain 
effective until completion of the hearing 
or appeal authorized under section 8(g) 
of the Federal Deposit Insurance Act 
and this subpart, unless the order is 
terminated by the Board. A finding of 
not guilty or other disposition of the 
case will not preclude the Board from 
thereafter instituting proceedings to 
remove an individual from office or 
prohibit further participation in the 
conduct of the affairs of the bank, 
pursuant to section 8(e) of the Federal 
Deposit Insurance Act and Subpart E. 

§ 308.59 Notice of opportunity and 
request for hearing. 

A notice pursuant to § 308.57 and an 
order pursuant to § 308.58 shall be 
accompanied by (a) a statement that 
within 30 days of service of such notice 
or order, the individual may file with the 
Executive Secretary a written request 
for a hearing stating the relief desired 
and the grounds therefor and that is 
accompanied by supporting evidence 
when available; and (b) a description of 
the hearing procedure and relevant 
considerations specified in § 308.56. 

§ 308.60 Waiver of hearing. 

Failure to request a hearing pursuant 
to § 308.59 shall constitute a waiver of 
the opportunity of hearing. Failure to 
appear at a hearing in person, through 
counsel, or personally with counsel shall 
constitute a waiver of hearing. The 
individual may in writing waive a 
hearing and elect to have the matter 
determined by the Board of Directors on 
the basis of written submissions. 

§ 308.61 Hearing. 

(a) The Executive Secretary shall 
order a hearing to commence within 30 
days after receipt of a request for 
hearing pursuant to § 308.59, in 
Washington, D.C., or at another 
designated place, before a presiding 
officer designated by the Board of 
Directors. The Board may order a later 
hearing date upon petition of the 
individual afforded the hearing. 

(b) The provisions of § 308.04, 

§ 308.05, § 308.20 and § 308.22 apply to 
proceedings conducted under this 
subpart, except as otherwise specifically 
provided. The formal rules of evidence 
and the adjudicative procedures of the 


Administrative Procedure Act (5 U.S.C. 
554-557) shall not apply to the hearing. 

(c) The individual may appear at the 
hearing personally, through counsel, or 
personally with counsel, and shall have 
the right to introduce relevant and 
material documents and to present oral 
argument. 

(d) Staff members of the Corporation’s 
Office of the General Counsel may 
attend the hearing and participate as a 
party. 

(e) The proceedings shall be recorded 
and a transcript shall be furnished to the 
individual afforded the hearing upon 
request and after payment of the cost 
thereof. At the discretion of the 
presiding officer witnesses may be 
presented within specified time limits, 
provided that a list of witnesses is 
furnished to the presiding officer prior to 
the hearing. Witnesses shall not be 
sworn, unless specifically requested by 
a party or the presiding officer. The 
presiding officer may ask questions of 
any witness. Each party shall have the 
opportunity to cross-examine any 
witness presented by an opposing party. 

(f) In the course of, or in connection 
with any proceeding under this subpart, 
the Board of Directors or the presiding 
officer shall have the power to 
administer oaths and affirmations, to 
take or cause to be taken depositions, 
and to issue, revoke, quash, or modify 
subpenas and subpenas duces tecum. 
Where the presentation of witnesses is 
permitted, the presiding officer may 
require the attendance of witnesses 
from any State, territory or other place 
subject to the jurisdiction of the United 
States at any location where the 
proceeding is being conducted. Witness 
fees shall be paid in accordance with 

§ 308.10. The Board or the presiding 
officer may require the production of 
documents from any such State, 
territory, or other place subject to the 
jurisdiction of the United States. 

(g) Upon the request of the individual 
afforded the hearing or the staff 
members of the Corporation’s Office of 
the General Counsel, the record shall 
remain open for 5 business days 
following the hearing for the parties to 
make additional submissions to the 
record. The record shall thereafter be 
closed. 

(h) The presiding officer shall make 
recommendations to the Board, where 
possible, within 10 days after the record 
is closed. 

§ 308.62 Decision of the Board of the 
Directors. 

Within 60 days following the hearing 
or receipt of written submissions 
pursuant to 5 308.60, the Board of 
Directors shall notify the individual 
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whether the suspension or prohibition 
will be continued, terminated, or 
otherwise modified, or whether the 
order of removal or prohibition will be 
rescinded or otherwise modified. The 
notification shall state the basis for any 
decision of the Board adverse to the 
individual. The Board shall promptly 
rescind or modify an order of removal or 
prohibition where the decision is 
favorable to the individual. 

§ 308.63 Reconsideration by the Board of 
Directors. 

The individual afforded a hearing 
pursuant to § 308.61 shall have 10 days 
following receipt of the decision of the 
Board of Directors to petition the Board 
for reconsideration. The individual shall 
also be entitled to petition the Board for 
reconsideration of its decision after the 
expiration of 12 months from the date of 
the Board’s decision. A petition shall 
state with particularity the basis for 
reconsideration, the relief sought, and 
any exceptions to the findings of the 
Board. It may be accompanied by a 
supporting memorandum and by other 
documentation. Promptly following 
receipt of the petition for 
reconsideration, the Board shall 
determine whether to grant a hearing. 

Subpart H—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessment and Collection of Civil 
Penalties for the Violation of Cease- 
and-Desist Orders or Certain Federal 
Statutes 

§ 308.64 Scope. 

(a) The rules and procedures in this 
subpart and Subpart B apply to 
proceedings by the Board of Directors to 
assess and collect civil penalties from 
(1) an insured nonmember bank or its 
official (as defined in § 308.02(1)} where 
the bank or official has violated the 
terms of any cease-and-desist order 
which has become final, or (2) an 
insured nonmember bank or its official 
where the bank or official has violated 
the provisions of section 22(h) or 23A of 
the Federal Reserve Act (as made 
applicable by section 18(j) of the Federal 
Deposit Insurance Act), or (3) the 
provisions of section 106(b)(2) of the 
Bank Holding Company Act 
Amendments of 1970, as amended. 

(b) As used in § 308.65, § 308.66, and 
§ 308.67, the term “has violated” 
includes, but is not limited to, any action 
(alone or with another) for or toward 
causing, bringing about, participating in, 
counseling, or aiding or abetting a 
violation. 


§ 308.65 Violation of order as ground for 
assessment. 

If, in the opinion of the Board of 
Directors, an insured nonmember bank 
or its official has violated any final 
order issued pursuant to section 8(b) or 
8(c) of the Federal Deposit Insurance 
Act and Subpart D, the Board may 
assess upon the bank or official a civil 
penalty of not more than $1,000 per day 
for each day the violation continues. 

§ 308.66 Violation of laws limiting dealings 
with bank officials and affiliates as ground 
for assessment. 

If, in the opinion of the Board of 
Directors, an insured nonmember bank 
or its official has violated any provision 
of section 22(h) or 23A of the Federal 
Reserve Act, as amended, (made 
applicable by section 18(j) of the Federal 
Deposit Insurance Act), or has violated 
any lawful regulation issued pursuant 
thereto, the Board may assess upon the 
bank or official a civil penalty of not 
more than $1,000 per day for each day 
the violation continues. 

§ 308.67 Violation of law governing 
correspondent accounts as ground for 
assessment 

If, in the opinion of the Board of 
Directors, an insured nonmember bank 
or its official has violated any provision 
of section 106(b)(2) of the Bank Holding 
Company Act Amendments of 1970, as 
amended, the Board may assess upon 
the bank or official a civil penalty of not 
more than $1,000 per day for each day 
the violation continues. 

§ 308.68 Relevant considerations. 

In determining the amount of the 
penalty assessed pursuant to § 308.65, 

§ 308.66, or § 308.67, the Board of 
Directors shall consider the financial 
resources and good faith of the insured 
nonmember bank or its official, the 
gravity of the violation, any previous 
violations, and such other matters as 
justice may require. 

§ 308.69 Notice of assessment of civil 
penalty, and opportunity and request for 
hearing. 

(a) Civil penalties pursuant to 

§ 308.65, § 308.66, or § 308.67 shall be 
assessed by written notice served upon 
the bank or official. The notice shall 
state the amount of the penalty, the 
period for payment, the legal authority 
for assessment, and the matters of fact 
or law constituting the grounds for 
assessment. 

(b) The notice shall further indicate 
that within 10 days of issuance of the 
notice, the individual assessed may file 
with the Executive Secretary or other 
designee of the Board of Directors a 
written request for a hearing. A 


description of the hearing procedure 
shall accompany the notice. 

(c) The notice shall be delivered by 
personal service, by registered or 
certified mail, or by other appropriate 
means, to the last known address of the 
party assessed. 

§ 308.70 Waiver of hearing. 

Failure to request a hearing pursuant 
to § 308.69(b) shall constitute a waiver 
of the opportunity of hearing and the 
notice of assessment pursuant to 
§ 308.69(a) shall constitute a final and 
unappealable order. 

§308.71 Hearing and order. 

The Executive Secretary or designee 
of the Board of Directors shall order a 
hearing to commence within 60 days 
after receipt of a request for hearing 
pursuant to § 308.69(b). The provisions 
of the Administrative Proceduce Act (5 
U.S.C. 554-557) and Subpart B shall 
apply to the hearing. If, upon the record 
made at the hearing, the Board finds 
that the grounds for assessing the civil 
penalty have been established, the 
Board shall issue its final order and 
cause it to be served upon the party. The 
final order shall require payment of the 
penalty, as specified in the notice of 
assessment, or the Board, in its 
discretion, may reduce the amount of 
the penalty. 

§ 308.72 Period for payment of civil 
penalty. 

Civil penalties assessed pursuant to 
§ 308.65, § 308.66, or § 308.67 are 
payable and to be collected within the 
90-day period after issuance of the 
notice of assessment, unless the Board 
of Directors shortens the period for 
payment or makes the amount payable 
upon receipt of the notice, where the 
Board determines the purpose of the 
penalty would be better served thereby. 
Notwithstanding any other provision of 
this subpart, if a party has requested a 
hearing pursuant to § 308.69(b) to 
challenge a penalty or an antecedent 
finding, the party shall not be required 
to pay the penalty until the Board has 
issued a final order following the 
hearing. 

Subpart I—Rules and Procedures 
Applicable to Proceedings Relating to 
Disapproval of Acquisition of Control 

§308.77 Scope. 

The rules and procedures in this 
subpart and Subpart B apply to 
proceedings by the Board of Directors in 
connection with the disapproval by the 
Board of a proposed acquisition of 
control of an insured nonmember bank. 
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§ 308.74 Grounds for disapproval. 

The following are grounds for 
disapproval of a proposed acquisition of 
control: 

(a) The proposed acquisition of 
control would result in a monopoly or 
would be in furtherance of any 
combination or conspiracy to 
monopolize or attempt to monopolize 
the banking business in any part of the 
United States; 

(b) The effect of the proposed 
acquisition of control in any part of the 
United States would be to substantially 
lessen competition or tend to create a 
monopoly or would in any other manner 
be in restraint of trade, and the 
anticompetitive effects of the proposed 
acquisition of control are not clearly 
outweighed in the public interest by the 
probable effect of the transaction in 
meeting the convenience and needs of 
the community to be served; 

(c) The financial condition of any 
acquiring person might jeopardize the 
financial stability of the bank or 
prejudice the interest of the depositors 
of the bank; 

(d) The competence, experience, or 
integrity of any acquiring person or of 
any of the proposed management 
personnel indicates that it would not be 
in the interest of the depositors of the 
bank, or in the interest of the public to 
permit such person to control the bank; 
or 

(e) Any acquiring person neglects, 
fails, or refuses to furnish to the 
Corporation all the information required 

by it. 

§ 308.75 Notice of disapproval and 
opportunity and request for hearing. 

(a) Within 3 days of its decision to 
disapprove a proposed acquisition of 
control of an insured nonmember bank, 
the Board of Directors shall serve a 
written notice of disapproval upon the 
party seeking to acquire control. The 
notice shall state the legal authority and 
the basis for the disapproval. A copy of 
any views and recommendations 
submitted to the Corporation by the 
appropriate State bank supervisory 
agency shall accompany the notice. 

(b) The notice shall further indicate 
that within 10 days of receipt the 
individual may file with Executive 
Secretary a written request for a 
hearing. A description of the hearing 
procedure shall accompany the notice. 

(b) The notice shall be delivered by 
personal service, by registered or 
certified mail, or by other appropriate 
means to be the last known address of 
the party being afforded the notice. 

(d) Failure to request a hearing 
pursuant to this section shall constitute 
a waiver of the opportunity of hearing 


and the notice of disapproval shall 
constitute a final and unappealable 
order. 

§ 308.76 Exceptions. 

(a) Filing. The Board of Directors may 
direct the party requesting a hearing 
pursuant to § 308.75(b) or the party may 
elect to file exceptions to the statement 
of the basis for disapproval contained in 
the notice of disapproval. Exceptions 
shall be filed with the Executive 
Secretary within 20 days after service of 
the notice upon the party, unless the 
Board specifies a different filing period 
of not less than 10 days after service of 
the notice. For good cause shown, the 
Board or the administrative law judge 
may permit filing of exceptions after 
expiration of the filing period. 

(b) Requirements. Exceptions filed 
under this section to a statement of the 
basis for disapproval of a proposed 
acquisition of control shall specifically 
designate the part of the statement to 
which exception is taken. Only those 
parts of a statement of the basis for 
disapproval so designated may be 
challenged by the party at the hearing. 

(c) Effect of failure to except. Failure 
of a party to timely file required 
exceptions to a statement of the basis 
for disapproval of a proposed 
acquisition of control shall be deemed a 
waiver of the party’s right to appear and 
contest the disapproval and shall 
authorize the administrative law judge 
to conduct the hearing without further 
notice to that party. If every party has 
waived the right to appear in a 
disapproval proceeding, the 
administrative law judge is authorized 
to recommend to the Board that it 
dispense with further proceedings. 

§ 308.77 Hearing and order. 

The Executive Secretary shall order a 
hearing to commence within 60 days 
after receipt of a request for hearing 
pursuant to § 308.75(b). If the 
appropriate State bank supervisory 
agency has submitted views and 
recommendations on the proposed 
acquisition, it shall be entitled as of 
right to appear as a party. The 
provisions of the Administrative 
Procedure Act (5 U.S.C. 554-557) and 
Subpart B shall apply to the hearing. If, 
upon the record made at the hearing, 
and after giving due consideration to 
any views or recommendations 
previously submitted by an appropriate 
State bank supervisory agency, the 
Board of Directors finds that there are 
adequate grounds for approving or 
disapproving the acquisition, the Board 
shall issue its final order approving or 
disapproving the acquisition and cause 


it to be served on the party seeking 
control. 

Subpart J—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessment of Civil Penalties for 
Willful Violation of the Change in Bank 
Control Act 

§ 308.78 Scope. 

The rules and procedures of this 
subpart apply to proceedings by the 
Board of Directors to assess civil 
penalties against any person for willful 
violation of the Change in Bank Control 
Act of 1978 (12 U.S.C. 1817(j)) or any 
regulation or order issued pursuant 
thereto, in connection with the affairs of 
an insured nonmember bank. 

§ 308.79 Notice of intention to assess civil 
penalty and opportunity and request for 
hearing. 

(a) If. in the opinion of the Board of 
Directors, any person has willfully 
violated the Change in Bank Control Act 
of 1978 (12 U.S.C. 1817(j)) or any 
regulation or order issued pursuant 
thereto, in connection with the affairs of 
an insured nonmember bank, the Board 
may cause notice to be served upon the 
person of its intention to assess a civil 
penalty of not more than $10,000 per day 
for each day the violation continues. 

The notice shall state the legal authority 
and grounds for assessment and the 
amount of the penalty. 

(b) The notice shall further state that 
within 10 days of issuance of the notice 
the individual may file with the 
Executive Secretary a written request 
for a hearing. A description of the 
hearing procedure shall accompany the 
notice. 

(c) The notice shall be delivered by 
personal service, by registered or 
certified mail, or by other appropriate 
means, to the last known address of the 
person assessed. 

§ 308.80 Waiver of hearing. 

Failure to request a hearing pursuant 
to § 308.79(b) shall constitute a waiver 
of the opportunity for hearing. The 
Board of Directors, for good cause 
shown, may extend the period to request 
a hearing. A party may in writing waive 
a hearing and elect to have the propriety 
of the penalty determined by the Board 
solely on the basis of written 
submissions. 

§ 308.81 Hearing. 

The Executive Secretary shall order a 
hearing to commence within 30 days 
after receipt of a request for a hearing 
pursuant to § 308.79(b), in Washington, 
D.C., or another place designated by the 
Executive Secretary, before a presiding 
officer designated by the Board of 
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Directors. The provisions of 5 308.61(b), 
(c), (d), (e), and (g) shall apply to the 
hearing. 

§ 308.82 Assessment 

If, after considering the data, views, 
and arguments presented at the hearing 
pursuant to § 308.81, or any written 
submissions made pursuant to § 308.80, 
and the gravity of the violation and the 
financial resources and good faith of the 
party, the Board concludes that a civil 
penalty is warranted, it shall assess 
against the party a penalty of not more 
than $10,000 per day for each day the 
violation continues. Based upon the 
same consideration, the Board, in its 
discretion, may reduce the penalty from 
the amount stated in the notice of 
intention. The Board shall cause a final 
order of assessment to be served upon 
the party. 

§ 308.83 Collection. 

The Corporation may collect the civil 
penalty assessed pursuant to § 308.82 by 
agreement with the party, or the 
Corporation may bring an action against 
the party to recover the penalty amount 
in the appropriate United States District 
Court. 

Subpart K—Rules and Procedures for 
Imposition of Sanctions Upon 
Municipal Securities Dealers or 
Persons Associated With Them, and 
Upon Clearing Agencies or Transfer 
Agents 

§308.84 Scope. 

The rules and procedures in this 
subpart and Subpart B apply to 
proceedings by the Board of Directors 

(a) to censure, limit the activities of, 
suspend, or revoke the registration of, 
any municipal securities dealer for 
which the Corporation is the appropriate 
regulatory agency; and (b) to censure, or 
suspend or bar from being associated 
with such a municipal securities dealer, 
any person associated with such a 
municipal securities dealer; and (c) to 
deny registration to, censure, limit the 
activities of, suspend, or revoke the 
registration of, any transfer agent or 
clearing agency for which the 
Corporation is the appropriate 
regulatory agency. This subpart and 
Subpart B shall not apply to proceedings 
to postpone or suspend registration of a 
transfer agent or clearing agency 
pending final determination of denial or 
revocation of registration. 

§ 308.85 Grounds for impositon of 
sanctions. 

(a) The Board of Directors may issue 
and serve upon any municipal securities 
dealer for which the Corporation is the 
appropriate regulatory agency, a written 


notice of its intention to censure, limit 
the activities or functions or operations 
of, suspend, or revoke the registration 
of, such municipal securities dealer, 
when the Board determines (1) that such 
municipal securities dealer (i) has 
committed any prohibited act or omitted 
any required act specified in 
subparagraph (A), (D), or (E) of section 
15(b)(4) of the Securities Exchange Act 
of 1934, as amended (15 U.S.C. 780), or 
(ii) has been convicted of any offense 
specified in section 15(b)(4)(B) of that 
Act within 10 years of commencement of 
proceedings under this section, or (iii) is 
enjoined from any act, conduct or 
practice specified in section 15(b)(4)(C) 
of that Act; and (2) that it is in the public 
interest to impose any of the foregoing 
sanctions of this paragraph (a). 

(b) The Board of Directors may issue 
and serve upon any person associated 
or seeking to become associated with a 
municipal securities dealer for which the 
Corporation is the appropriate 
regulatory agency a written notice of its 
intention to censure, suspend or bar the 
person from being associated with the 
municipal securities dealer, when the 
Board determines (1) that such person (i) 
has committed any prohibited act or 
omitted any required act specified in 
subparagraph (A), (D) or (E) of section 
15(b)(4) of the Securities Exchange Act 
of 1934, as amended, or (ii) has been 
convicted of any offense specified in 
section 15(b)(4)(B) of that Act within 10 
years of the commencement of 
proceedings under this section, or (iii) is 
enjoined from any act, conduct or 
practice specified in section 15(b)(4)(C) 
of that Act; and (2) that it is in the public 
interest to censure, suspend or bar such 
person. 

(c) The Board of Directors may issue 
and serve upon any transfer agent or 
clearing agency for which the 
Corporation is the appropriate 
regulatory agency, a written notice of its 
intention to deny registration to, 
censure, place limitations on the 
activities or functions or operations of, 
suspend, or revoke the registration of, 
the transfer agent or clearing agency, 
when the Board determines (1) that the 
transfer agent or clearing agency has 
willfully violated, or is unable to comply 
with, any applicable provision of section 
17 or 17A of the Securities Exchange Act 
of 1934, as amended, or any applicable 
rule or regulation issued pursuant 
thereto; and (2) that it is in the public 
interest to impose any of the foregoing 
sanctions of this paragraph (c). 

§ 308.86 Notice and consultation with the 
Securities and Exchange Commission. 

Before initiating any proceedings 
under § 308.85 (a) or (b), the Board of 


Directors shall (a) notify the Securities 
and Exchange Commission of the 
identity of the municipal securities 
dealer or associated person against 
whom proceedings are to be initiated, 
and the nature of and basis for the 
proposed action, and (b) consult with 
the Securities and Exchange 
Commission concerning the effect of the 
proposed action on the protection of 
investors and the possibility of 
coordinating the action with any 
proceeding by the Commission against 
the municipal securities dealer or 
associated person. 

§ 308.87 Notice of intention to impose 
sanctions. 

A notice of intention to impose 
sanctions referred to in § 308.85 shall 
contain a statement of the proposed 
sanctions and the grounds for imposition 
of the sanctions, and shall fix a time and 
place for a hearing. The notice shall 
delivered by personal service by 
registered or certified mail, or by other 
appropriate means, to the last known 
address of the party upon whom 
sanctions are to be imposed. 

§308.88 Hearing. 

The hearing shall not be earlier than 
30 days nor later than 60 days after the 
date of service of the notice, unless an 
earlier or later date is set by the Board 
of Directors at the request of the 
municipal securities dealer, associated 
person, or transfer agent or clearing 
agency, and for good cause shown. The 
procedures of Subpart B and the 
provisions of the Administrative 
Procedure Act (5 U.S.C. 554-557) shall 
apply to the hearing. Failure to appear at 
the hearing in person or by a duly 
authorized representative shall be 
deemed a consent to issuance of the 
order by the Board. 

§ 308.89 Issuance and effective date of 
order Imposing sanctions. 

If the Board of Directors finds upon 
the record made at the hearing pursuant 
to § 308.88 that the grounds specified in 
the notice pursuant to § 308.87 have 
been established, the Board may issue 
an order containing the sanctions 
specified in the notice. The order shall 
be effective at the expiration of 30 days 
after the service of the notice, except 
that an order of censure, denial or 
revocation of registration is effective 
when served. A consent order in 
accordance with § 308.88 shall become 
effective at the time specified therein. 

All orders shall remain effective and 
enforceable except to the extent they 
are stayed, modified, terminated or set 
aside by the Board or a reviewing court; 
however, orders of suspension shall 
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continue in effect no longer than 12 
months. 

Subpart L—Rules and Procedures 
Relating to Exemption Proceedings 
Under Section 12(h) of the Securities 
Exchange Act of 1934 

§ 308.90 Scope. 

The rules and procedures of this 
subpart apply to proceedings by the 
Board of Directors to exempt in whole or 
in part, an issuer of securities from the 
provisions of section 12(g), 13,14(a), 

14(c), 14(d), or 14(f) of the Securities 
Exchange Act of 1934, as amended, or to 
exempt an officer or director or 
beneficial owner of securities of such an 
issuer from the provisions of section 16 
of that Act. 

§ 308.91 Application for exemption. 

Any interested person may File a 
written application for an exemption 
under this subpart with the Executive 
Secretary, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, D.C. 20429. The application 
shall specify the exemption sought and 
the reason therefor, and shall include a 
statement indicating why the exemption 
would be consistent with the public 
interest or the protection of investors. 

§ 308.92 Newspaper notice. 

If the Board of Directors decides to 
further consider the application for 
exemption, it shall serve upon the 
applicant instructions to publish one 
notice in a newspaper of general 
circulation in the community where the 
main office of the issuer is located. The 
applicant shall furnish proof of such 
publication to the Executive Secretary. 
The notice shall contain (a) the name 
and address of the issuer and the name 
and title of the applicant, (b) the 
exemption sought, (c) a statement that a 
hearing will be held, and (d) a statement 
that within 30 days of publication of the 
newspaper notice, interested persons 
may submit to the Corporation written 
comments on the application for 
exemption and a written request for an 
opportunity to be heard. The address of 
the Corporation must appear in the 
notice. 

§ 308.93 Notice of hearing. 

Within 10 days after expiration of the 
period for receipt of comments pursuant 
to § 308.92, the Executive Secretary shall 
serve upon the applicant and any person 
who has requested an opportunity to be 
heard, a notice indicating the place and 
time of the hearing, to be held not later 
than 30 days after service of the notice 
of hearing. The notice shall contain the 
name and address of the presiding 
officer designated by the Board of 


Directors and a statement of the matters 
to be considered. 

§ 308.94 Hearing. 

Parties to the hearing may appear 
personally, through counsel, or 
personally with counsel. Parties shall 
have the right to introduce relevant and 
material documents and to make an oral 
statement. The formal rules of evidence, 
the adjudicative procedures of the 
Administrative Procedure Act (5 U.S.C. 
554-557). and Subpart B shall not apply. 
The Board of Directors or the presiding 
officer shall have discretion to permit 
presentation of witnesses within 
specified time limits, provided that a list 
of witnesses is furnished to the 
presiding officer prior to the hearing. 
Witnesses shall not be sworn. The 
presiding officer may ask questions of 
any witness and each party may cross- 
examine any witness presented by an 
opposing party. 

§ 308.95 Decision of the Board of 
Directors. 

Following submission of the hearing 
transcript to the Board of Directors, the 
Board may grant the exemption where it 
determines by reason of the number of 
public investors, the amount of trading 
interest in the securities, the nature and 
extent of the issuer’s activities, the 
issuer's income or assets, or otherwise, 
that the exemption is consistent with the 
public interest or the protection of 
investors. An exemption shall be 
granted by an order specifying the terms 
of the exemption, the person to whom it 
is granted, and the period for which it is 
granted. A copy of the order shall be 
served upon each party to the 
proceeding. 

By Order of the Board of Directors, dated 
March 31.1980. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary . 

[FR Doc. 80-10247 Filed 4-0-80; 8:45 ami 

BILLING CODE 6714-01-M 


SMALL BUSINESS ADMINISTRATION 
13CFR Part 124 

Minority Small Business and Capital 
Ownership Development Assistance 

agency: Small Business Administration. 
action: Proposed rules. 

summary: These proposed rules 
implement Section 8(a)(2) of the Small 
Business Act, as amended by Section 
202(a) of Public Law 95-507, which 
authorizes the Administrator to waive, 
in whole or in part, any bond required 
by any Government Procurement Officer 


(whether pursuant to the Miller Act or 
otherwise) for and in connection with 
any 8(a) contract. 

dates: Interested persons may submit 
comments which must be received on or 
before June 3.1980. 

addresses: Comments should be 
submitted in duplicate to the Associate 
Administrator for Minority Small 
Business and Capital Ownership 
Development. Small Business 
Administration, 1441 L Street, N.W., 
Washington, D.C. 20416. 

FOR FURTHER INFORMATION CONTACT: 
Milton Wilson. Jr., Director, Capital 
Ownership Development, Minority 
Small Business and Capital Ownership 
Development, Small Business 
Administration, 1441 L Street, N.W., 
Washington, D.C. 20416; telephone; (202) 
653-6526. 

SUPPLEMENTARY INFORMATION: The 

proposed regulations establish criteria 
and establish conditions for the waiver 
of bonds for 8(a) contractors. They also 
establish procedures for the protection 
of persons furnishing materials and 
labor to an 8(a) contractor for whom 
bonds are waived by SBA. 

Accordingly, the following 
Amendments to Part 124 of Chapter I of 
the Code of Federal Regulations are 
published in proposed form. Timely 
comments by interested persons will be 
reviewed, evaluated, and considered 
prior to promulgation of final rules. 

Part 124 of Chapter I of Title 13 of the 
Code of Federal Regulations is amended 
by adding the following: 

PART 124—MINORITY SMALL 
BUSINESS AND CAPITAL OWNERSHIP 
DEVELOPMENT ASSISTANCE 

§ 124.1-5 Waiver of bonds required by any 
Government procurement officer. 

(a) Policy. It is the policy of SBA to 
waive any bid, payment and 
performance bonds required by any 
Government Procurement Officer 
whether pursuant to the Miller Act or 
otherwise, for and in connection with 
any 8(a) contract whenever it is 
determined by SBA that such bonding 
requirement is inappropriate for the 8(a) 
contractor in the performance of the 8(a) 
contract. The exercise of this authority 
by the Administrator is subject to the 
four conditions set forth in Section 
8(a)(2) of the Small Business Act, as 
amended by Section 202(a) of Public 
Law 95-507. 

(b) Eligibility. (1) The 8(a) contractor 
must have been engaged in activities 
which required it to provide payment 
and/or performance bonds for a period 
of no more than two years and 
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participating in the Section 8(a) Program 
for not more than one year. 

(2) The concern cannot obtain the 
requisite bonds for the contract either 
with or without an SBA guarantee. 

(c) Conditions for SB A Waiver of 
Bond. (1) SBA must find that the concern 
is an eligible concern for which the 
bonds required by the Miller Act or by 
the procurement officer are 
inappropriate for the performance of a 
specific contract. 

(2) SBA must be satisfied that the 
small concern cannot secure, either with 
or without an SBA guarantee, the bonds 
required for the contract. 

(3) SBA will provide such technical 
and management assistance, including 
construction management services if the 
contract is for construction, as is 
necessary to assist the 8(a) concern in 
performing the specific 8(a) subcontract. 
Such assistance will be provided by 
means of contracts awarded by 
professional consulting firms pursuant 
to Section 7(j) of the Small Business Act. 
as amended. 

(4) SBA and the applicant concern 
must take measures as herein required 
to protect persons furnishing materials 
and labor to the 8(a) contractor whose 
bonds are waived by SBA. 

(d) Protection of Third Parties. (1) The 
8(a) concern must agree, by provision to 
be included in the Section 8(a) contract, 
that it will make timely payment to all 
persons furnishing materials and labor 
to the concern in the performance of the 
contract. 

(2) The 8(a) concern must agree, also 
by provisions to be included in its 
contract with SBA, that the concern will 
establish a special bank account into 
which will be deposited all payments 
received in performing the contract. The 
concern must further agree that all 
disbursements from the special bank 
account shall be subject to approval and 
countersignature of an SBA 
representative. (This requirement for a 
controlled account will be satisfied if 
SBA makes an Advance Payment to the 
8(a) concern pursuant to Section 124.1-2 
of SBA Regulations and a special 
controlled bank account is established 
in connection therewith. 

(3) If the 8(a) contract is a 
construction contract, the 8(a) 
contractor will notify persons supplying 
it with materials and labor that bonds 
required by the Miller Act have been 
waived for the contract. 

(4) In the event of failure of an 8(a) 
contractor to pay its laborers, suppliers, 
materialmen, or subcontractors. SBA 
will contract with a qualified 
professional claims servicing 
organization to receive, evaluate, settle, 
and pay valid claims of such persons. 


(e) Notice of Nonpayment. Persons not 
paid for the supplying of labor or 
materials to the contractor may notify 
the SBA contracting officer involved. 

(Catalog of Federal Domestic Assistance 
Program No. 59.006. Minority Business 
Development) 

Dated: March 27,1980. 

William H. Mauk, Jr., 

Acting Administrator. 

|FR Doc. 80-10287 Filed 4-3-80; 8:45 am] 

BILLING COOE 8025-01-11 


FEDERAL TRADE COMMISSION 
16 CFR Ch. I 

Performance Under Automobile 
Warranties; Petition To Require 
Disclosure of Warranty Compensation 
Rates 

agency: Federal Trade Commission. 
action: Invitation to submit written 
comments. 

summary: The Commission has received 
a petition for rulemaking concerning the 
quality of repair service provided under 
new car warranties. The petitioners 
believe that the quality of warranty 
service is directly affected by the rate 
automobile manufacturers use to 
reimburse their dealers for warranty 
work. The petitioners’ proposed rule 
would require manufacturers which 
reimburse at less than the normal retail 
rate for nonwarranty repair to disclose 
that fact in the manufacturer’s warranty. 

The Commission is concerned about 
the quality of service provided under 
new car warranties and solicits written 
comment on the petition and on other 
warranty-related issues. This 
information will help the Commission to 
decide what action, if any, it should take 
on the petition. 

dates: Written comments must be 
received on or before June 2,1980. 
addresses: Send written comments to 
Michael Katz, Room 238, Federal Trade 
Commission, Washington, DC 20580. 

FOR FURTHER INFORMATION CONTACT: 
Michael Katz or Wallace Lovejoy, 202- 
523-1670, Division of Product Reliability, 
Bureau of Consumer Protection, Federal 
Trade Commission, Washington, DC 
20580 

SUPPLEMENTARY INFORMATION: The 

Commission is concerned about the 
quality of warranty performance 
provided under new car warranties. A 
recent study prepared for the FTC 
shows that new car warranty repairs 
take considerably longer time periods 
and produce substantially higher levels 
of consumer dissatisfaction with the 


service provided than do warranty 
repairs for other types of products. 1 The 
quality of new car warranty service is of 
particular interest to the Commission 
given the size of the consumer 
investment involved and the importance 
of the automobile in daily life. 

The Commission would like to learn 
more about the quality of warranty 
service provided by different 
manufacturers and their respective 
authorized dealers. In particular, the 
Commission is interested in those 
factors which motivate a manufacturer 
or dealer to provide good or poor service 
under warranty. The Commission is also 
interested in learning to what extent the 
marketplace rewards providers of 
quality warranty service with repeat 
sales or other benefits. A related inquiry 
concerns the extent to which consumers 
in the market today are able to identify 
manufacturers or dealers who are likely 
to provide satisfactory service under 
warranty. 

The Commission is also interested in 
learning whether manufacturers 
discourage their dealers from performing 
under warranty through the 
compensation systems used to 
reimburse the dealers for warranty 
work. The compensation rate issue was 
the focus of a petition for rulemaking 
received from Public Citizen, Inc., 

Indiana Public Interest Research Group 
(PIRG), Minnesota PIRG and New York 
PIRG which requests that the 
Commission promulgate a rule that 
would require all automobile warrantors 
who do not compensate their dealers for 
warranty repairs at the same rate the 
dealer would charge for nonwarranty 
repairs to disclose this fact in the 
warranty. 1 

The basis for the petition is a survey 
conducted in four states by petitioners. 
The survey covered 63 car dealers and 
13 manufacturers. The results of the 
survey show that a majority of the car 
dealers interviewed were paid less by 
the manufacturer for performing 
warranty repairs than the dealer would 
normally charge customers for the same 
repairs if they were not covered by the 
warranty. 

Petitioners assert that the lower 
compenstion rates for warranty repairs 
cause dealers to prefer the more 
profitable nonwarranty repairs. As a 
result, petitioners claim, some dealers 


1 Arthur Young and Co, Warranties Rules 
Consumer Baseline Study (March 2,1979) at D-8 to 
D-10. This study is available through the Office of 
the Secretary. Room 130, Federal Trade 
Commission. Washington. DC 20580. Telephone 
202-523-3598. 

*The petition and supporting documents are 
available for public inspection at the Office of the 
Secretary. Room 130, Federal Trade Commission. 
Washington. DC 20580. Telephone 202-523-3598. 
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refuse to accept warranty work, or if 
they do accept it, delay warranty repairs 
or simply perform warranty repairs 
inadequately. Petitioners concluded that 
the likelihood of poor warranty 
performance resulting from the 
discrepancy between the two rates 
substantially lowers the value of the 
warranty to consumers and justifies the 
Commission’s use of its rulemaking 
authority to require the disclosure of this 
discrepancy. 

The Commission has indications that 
the problem of consumers obtaining 
satisfactory automobile warranty 
performance is a serious and continuing 
one. While the petition suggests one 
course of action aimed at improving 
warranty performance, many questions 
remain unanswered. Therefore, the 
Commission invites public comment on 
a number of questions raised directly 
and indirectly by the petition. The 
following questions are designed not 
only to solicit views and information 
concerning the action requested by the 
petition, but also to develop alternative 
approaches to that suggested by the 
petition. Answers to these questions will 
aid the Commission in determining what 
action, if any, is appropriate. 

Questions for Comment 

All interested parties are urged to 
provide data, studies, views or 
arguments on any or all aspects of the 
petition, including alternative 
approaches. The Commission 
specifically invites comments on the 
following questions: 

1. What factors are most important to 
consumers when they seek repairs under 
new car warranties? What distinguished 
“good” warranty performance from 
“poor” performance? 

2. Are some manufacturers or 
divisions of a manufacturer more 
efficient or effective in providing 
warranty service than others? If so, are 
consumers generally aware which 
manufacturers these are? 

3. To what extent is the quality of 
warranty service a result of individual 
dealer attitudes rather than the 
manufacturer’s attitude towards 
warranty performance? Is the quality of 
warranty service affected by 
manufacturers’ incentives or 
disincentives to their dealers? 

4. How, and to what extent, does the 
marketplace today reward 
manufacturers whose dealers provide 
good warranty service? How are 
individual dealers rewarded for their 
warranty services? Does a manufacturer 
whose dealers provide good warranty 
service benefit sufficiently through 
customer loyalty and repeat sales to 


justify the expense warranty work 
entails? 

5. Do the current compensation rates 
used by automobile manufacturers 
adversely affect consumers’ ability to 
obtain satisfactory warranty repairs? If 
so, how? 

6. What factors other than the 
compensation rate influence the 
warranty service provided by a dealer? 
For example, to what extent is the 
quality of a dealer’s warranty service 
affected by manufacturer-supplied 
training for dealer mechanics, parts 
availability, the quality and frequency of 
service bulletins, and the speed with 
which warranty repairs are reimbursed? 
To what extent do manufacturers police 
the quality of their dealers’ warranty 
service? 

7. Petitioners assert that the dealers' 
lower rate of compensation for warranty 
repairs is a “subsidy” of the 
manufacturer. Is this true? The 
Commission would particularly like to 
receive any studies or surveys 
concerning the profitability of warranty 
and non-warranty repairs for dealers. 

8. Would the required disclosure 
requested by petitioners cause 
warrantors to adjust their warranty 
compensation rates rather than make 
the disclosure? Would a rise in warranty 
compensation rates affect the costs of 
non-warranty repairs? Would costs rise 
because dealers would have a “captive” 
market which must pay whatever rate 
they set? Would costs fall because 
dealers would no longer have to make 
up for losses resulting from lower 
compensation rates? 

9. Would the disclosure requested by 
petitioners require the Commission to 
define what constitutes reasonable 
retail rates? If the manufacturer is 
obligated to pay whatever retail rate the 
dealer sets, would there be any controls 
on the rate? 

10. Currently, dealers must use the 
manufacturer’s flat rate manual to 
determine the number of hours labor 
that can be charged for a particular 
repair performed under warranty. For 
non-warranty repairs, the dealer can 
choose to use either the same manual or 
a different flat rate manual, or can 
charge for actual time expended. If the 
disclosure requirement would depend on 
equal compensation for warranty and 
non-warranty repairs, what should 
determine the number of hours paid for? 

11. Would there be any 
anticompetitive consequences if the 
petition were granted and disclosure 
mandated? If so. what would they be? 

12. Some states already have laws 
which address the warranty 
compensation rate problem in some 
manner. Which states have such laws, 


how do the laws work, and what have 
been their effects? 

13. Two automobile manufacturers 
currently offer their servicers the choice 
of a warranty compensation plan based 
on the dealer’s retail rates. What effect, 
if any, does the existence of these 
options have on warranty performance 
and on the need for regulation? 

14. What other approaches could the 
Commission take, under the Magnuson- 
Moss Act or under Section 5 of the 
Federal Trade Commission Act (15 
U.S.C. § 45)? 

Notice to Interested Persons: Written 
Comments 

Please send written data, studies, 
views or arguments on any issue of fact, 
law or policy that may have some 
bearing on the petition or the issues 
presented above. Send these comments 
to Michael Katz. Federal Trade 
Commission, 6th & Pennsylvania 
Avenue, NW, Room 238, Washington, 

DC 20580. Mark them “New Car 
Warranty Performance Comments” for 
prompt identification and consideration. 

Results of surveys and other research 
studies. If you submit the results of a 
survey or other research study, please 
also submit the following information, 
which is necessary to enable the 
Commission to evaluate the survey or 
study you have submitted: 

(a) A complete report of the survey or 
other research study and the 
information and documents listed in (b) 
through (e) below if they are not 
included in that report. 

(b) A description of the sampling 
procedures and selection process 
including the number of persons 
contacted, the number of interviews 
completed, and the number of persons 
who refused to participate in the survey. 

(c) Copies of all questionnaires or 
interview reports used in conducting the 
survey or study if respondents were 
permitted to answer questions in words 
of their choice rather than to select an 
answer from one or more answers 
printed on the questionnaire or 
suggested by the interviewer. 

(d) A description of methodology used 
in conducting the survey or other 
research study including the selection of 
instructions to interviewers, 
introductory remarks by interviewers to 
respondents, and a sample 
questionnaire or other data collection 
instruments. 

(e) A description of the statistical 
procedures used to analyze the data and 
all data tables which underlie the results 
reported. 

Public Record. All materials 
submitted for the public record will be 
available for examination at the 
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Commission's Public Reference Room 
130, Federal Trade Commission Building, 
Sixth Street at Pennsylvania Avenue, 
NW, Washington, DC. Any person who 
desires to obtain copies of the above 
materials for his own use must make 
arrangements in advance with the 
Commission representatives specified 
above. 

Issued: March 28.1980. 

By the Commission. 

Carol M. Thomas, 

Secretary. 

|FR Doc. 60-10162 Filed 4-3-80: 8:4S am| 

BILLING CODE 6750-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

17CFR Part 1 

Revision of Registration Regulations; 
Proposed Rules 

Correction 

In FR Doc. 80-8580 appearing on page 
18356, in the issue of Thursday, March 
20,1980 make the following corrections: 

1. On page 18359, second column, the 
last line of "footnote 41" should have 
read: "should be of lesser or greater 
duration.". 

2. On page 18360, third column, the 
fifth line of § 1.10(a) should have read: 
"7-R, completed and Filed with the". 

3. On page 18361, first column, the 
third line of § 1.10a(b) should have read: 
"this section, application for renewal 
of*. 

BILUNG CODE 6351-01-M 


17CFR Part 1 

Proposed Revision of Registration 
Regulations; Public Meeting 

AGENCY: Commodity Futures Trading 
Commission. 

action: Public meeting on proposed 
regulations. 

summary: The Division of Trading and 
Markets of the Commodity Futures 
Trading Commission will conduct a 
meeting to discuss the Commission’s 
proposal to revise certain of its 
registration regulations and to receive 
public comments in connection with that 
proposal. The proposal was published 
for public comment in the Federal 
Register on March 20,1980. (45 FR 
18356) 

DATE: Meeting date: April 16,1980. 
ADDRESS: The meeting, which will be 
open to the public, will be convened at 
9:30 a.m. in the Commission Hearing 
Room (Room 538), 2033 K Street NW.. 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 

Robert P. Shiner, Assistant Director, 
Division of Trading and Markets, 
Commodity Futures Trading 
Commission, 2033 K Street NW.. 
Washington, D.C. 20581. Telephone: 
(202) 254-9703. 

Issued in Washington. D.C., on March 31, 
1980. 

Jane K. Stuckey. 

Secretary of the Commission. 

|FR Doc. 80-10161 Filed 4-3-80.8:45 am) 

BILUNG CODE 6351-01-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 282 

[Docket No. RM80-10] 

Implementation of Phase II of 
Incremental Pricing; Availability of 
Environmental Assessment 

April 1,1980. 

agency: Federal Energy Regulatory 
Commission. 

action: Notice of availability of 
environmental assessment. 

summary: The Federal Energy 
Regulatory Commission (Commission) 
hereby gives notice that Commission 
staff has concluded that the proposed 
Phase II incremental pricing regulations 
in Docket No. RM80-10 would not 
significantly affect the human 
environment and that an environmental 
impact statement under the National 
Environmental Policy Act of 1978 is not 
required. The assessment is available 
for inspection at the location set forth 
below. 

dates: Public comments on the 
assessment must be received on or 
before April 23.1980. 
addresses: The assessment has been 
placed in the public Files and is 
available for inspection at the following 
address: Division of Public Information, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., Room 
1000, Washington, D.C. 20426. Copies 
may also be requested at this address. 

Written comments should be sent to: 
Office of the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. Comments should reference 
Docket No. RM80-10. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Richard R. Hoffmann, Office of 
Pipeline and Producer Regulation, 
Federal Energy Regulatory Commission, 


825 North Capitol Street, N.E., 
Washington. D.C. 20426 (202) 357-8098. 

SUPPLEMENTARY INFORMATION: Notice is 
given that on April 3,1980, the 
Commission staff issued an 
environmental assessment evaluating 
Phase II incremental pricing regulations 
proposed by the Commission in Docket 
No. RM80-10. The proposed regulations 
would implement Title II of the Natural 
Gas Policy Act of 1978, establishing 
incremental pricing of interstate natural 
gas for industrial use. The 
environmental assessment was 
prepared by the Commission staff and 
its consultant Energy and Environmental 
Analysis, Inc., to comply with the 
requirements of the National 
Environmental Policy Act of 1969. 

The Environmental Staff of the OfFice 
of Pipeline and Producer Regulation has 
made a systematic interdisciplinary 
review and evaluation of the proposed 
rulemaking based on data and analysis 
provided by its consultant. The staff has 
concluded that the proposal would not 
significantly affect the human 
environment and that an environmental 
impact statement is not required. 

The environmental assessment has 
been placed in the public files of the 
Commission and is available for public 
inspection in the Divison of Public 
Information, Room 1000, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. Copies are available in limited 
quantities from the Division of Public 
Information. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-10373 Filed 4-3-80; 8:45 am| 

BILLING COOE 6450-85-M 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

21 CFR Part 320 

[Docket No. 79N-0464J 

Vitamin K-Type Coagulants; Proposed 
Bioequivalence Requirements 

Corrections 

In FR Doc. 80-6623 appearing at page 
14063 in the issue for Tuesday. March 4, 
1980, make the following changes: 

(1) On page 14063. third column, Fifth 
line from the bottom should read "(21 
CFR 5.79)". 

(2) On page 14064, sixth line from the 
bottom, “phytonadineon" should read 
"phytonadione"; and in the second 
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column, second line of the first full 
paragraph, delete the hyphen after "4". 

BILLING CODE 150S-01-M 


21 CFR Parts 610 and 640 

[Docket No. 79N-03261 

Additional Standards for Human Blood 
and Blood Products, Antihemophilic 
Factor (Human) 

agency: Food and Drug Administration. 
action: Proposed rule._ 

summary: The Food and Drug 
Administration (FDA) proposes 
Additional Standards for 
Antihemophilic Factor (Human). These 
proposed standards contain many of the 
provisions of the "Tentative Standards: 
Antihemophilic Factor (Human)," which 
were developed in 1969, together with 
changes and additions that reflect more 
recent experience and scientific 
knowledge. In addition this document 
deletes all references to be biological 
product fibrinogen (human), for which 
all manufacturing licenses were revoked 
as of December 7,1977. 
dates: Comments by June 3,1980. 
address: Written comments to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Richard E. Fisher. Bureau of Biologies 
(HFB-620). Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 8800 Rockville 
Pike. Bethesda, MD 20205, 301-443-1306. 
SUPPLEMENTARY INFORMATION: 
Antihemophilic Factor (Human) is a 
freeze-dried material prepared by 
fractionation from pools of human 
plasma and is used for treating persons 
having hemophilia A (Factor VIII 
deficiency). Antihemophilic Factor 
(Human) is more concentrated then 
Cryoprecipitated Antihemophilic Factor 
(Human), a liquid product that is 
prepared by freezing and thawing single 
units of plasma and recovering the cold- 
precipitated Factor VIII. 

Hemophilia A (classical hemophilia or 
Factor VIII deficiency) is a hereditary 
disorder characterized by abnormal and 
life-threatening bleeding due to a 
deficiency of coagulation Factor VIII. 
The disease is more common in males 
because it is transmitted genetically as 
an X-linked recessive trait. At one time, 
treatment of this condition was by 
transfusion with whole plasma, a 
therapy of limited use because of 
hypervolemia (expanded blood volume) 
and consequent pulmonary edema (fluid 
in the lungs). During the last 15 years, 
methods have been developed to purify 


and concentrate (fractionate) Factor VIII 
from human plasma. When these 
concentrated fractions of Factor VIII are 
reconstituted and given intravenously to 
the hemophiliac during spontaneous 
bleeding episodes, after injury, during 
surgery, or prophylactically, the 
defective bleeding of the hemophiliac 
may be completely corrected for 
approximately 1 day. The problem of 
hypervolemia does not arise with 
Antihemophilic Factor (Human) because 
of the small amounts of fluid and protein 
infused. 

These concentrated preparations of 
Antihemophilic Factor (Human) 
containing the Factor VIII may be 
injected into the patient under a 
hospital/clinic outpatient treatment 
program or a home-infusion program. In 
a home-infusion program, the 
hemophiliac, or other family members, 
are taught to administer the plasma 
fraction at the first sign of bleeding. 
Treatment with Antihemophilic Factor 
(Human) profoundly reduces morbidity 
and the characteristic symptoms of this 
disease which causes the physical 
disability so often associated with 
hemophilia in the past. 

Under section 351 of the Public Health 
Service Act (42 U.S.C. 262). biological 
products offered for sale in interstate 
commerce must be licensed and meet 
certain standards that ensure their 
continued safety, purity, potency, and 
efficacy. Licensing for the production 
and distribution of Antihemophilic 
Factor (Human) is currently guided by 
tentative standards developed in 1969 
and distributed by the Division of 
Biologies Standards (subsequently the 
Bureau of Biologies). 

The Bureau of Biologies, Food and 
Drug Administration, has reviewed the 
tentative standards and licenses for 
Antihemophilic Factor (Human) for 
revision and publication as codified 
additional standards. These proposed 
regulations would amend Part 640— 
Additional Standards for Human Blood 
and Blood Products (21 CFR Part 640) by 
adding a new Subpart L— 
Antihemophilic Factor (Human). These 
proposed additional standards under 
new §§ 640.120—640.126 (21 CFR 
640.120—640.126) include many of the 
provisions of the 1969 tentative 
standards for Antihemophilic Factor 
(Human). They also contain changes 
and additions to those tentative 
standards that reflect more recent 
experience and scientific knowledge in 
the field, such as: 

1. In proposed § 640.120(b) the source 
of plasma for manufacture into 
Antihemophilic Factor (Human) is 
expanded to include plasma for which 
no additional standards are effective. 


e.g., plasma that is recovered from 
outdated units of whole blood. Such 
plasma shall be required to meet 
provisions designed to insure 
compliance with the prescribed quality 
standards concerning the production of 
Antihemophilic Factor (Human). 

2. In proposed § 640.123(a) the 
minimum antihemophilic activity has 
been changed from 200 units to 100 units 
per gram of protein. FDA has 
determined that a potency of 100 units 
per gram of protein represents a useful 
therapeutic product since this potency is 
equivalent to the antihemophilic factor 
activity present in a single unit of 
Cryoprecipitated Antihemophilic Factor 
(Human), a licensed product which has 
been found effective for treating 
hemophilia. 

3. In proposed § 640.124(f) the 
container label shall bear intructions to 
use a filter in the administration 
equipment. The agency finds that 
Antihemophilic Factor (Human) is 
relatively insoluble when reconstituted 
and use of a filter is necessary to 
preclude the possibility of the use of an 
incompletely dissolved solution. 

4. In proposed § 640.124 (i) the 
container label shall identify the total 
grams of protein per container because 
the total protein content of a preparation 
of Antihemophilic Factor (Human) is 
indicative of the degree of purification. 

Consistent with these proposed new 
additional standards to ensure the 
safety, purity, potency, and efficacy of 
Antihemophilic Factor (Human), FDA is 
also proposing to amend § 610.13 (21 
CFR 610.13) by specifying the dose used 
for intravenous injection into rabbits for 
the test for pyrogenic substances and 
§ 610.20 (21 CFR 610.20) by listing 
Antihemophilic Factor (Human) as an 
available potency standard to be 
applied in testing. 

Section 610.53 (21 CFR 610.53) 
specifies storage conditions and dating 
periods based upon clinical experience 
or laboratory tests within which 
licensed biological products are 
expected to be safe and yield their 
specific result. Consistent with these 
current regulations, licenses for 
Antihemophilic Factor (Human) provide 
that the product be stored between 2° 
and 8° C for no more than 1 year from 
the date of manufacture. Studies 
conducted by several manufacturers and 
submitted in support of amended 
product licenses demonstrate that the 
safety and potency of Antihemophilic 
Factor (Human) are not affected by 
storage between 2° and 8° C for 2 years. 
Based on these studies, the agency 
believes that this new dating period 
results in the same satisfactory rate and 
degree of stability as Antihemophilic 
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Commission’s Public Reference Room 
130, Federal Trade Commission Building, 
Sixth Street at Pennsylvania Avenue, 
NW, Washington, DC. Any person who 
desires to obtain copies of the above 
materials for his own use must make 
arrangements in advance with the 
Commission representatives specified 
above. 

Issued: March 28.1980. 

By the Commission. 

Carol M. Thomas, 

Secretary. 

|FR Doc. 80-10162 Filed 4-3-80; 8:45 am| 

BILLING COO€ 8750-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Part 1 

Revision of Registration Regulations; 
Proposed Rules 

Correction 

In FR Doc. 80-8580 appearing on page 
18356, in the issue of Thursday, March 
20,1980 make the following corrections: 

1. On page 18359, second column, the 
last line of “footnote 41“ should have 
read: “should be of lesser or greater 
duration/’. 

2. On page 18360. third column, the 
fifth line of § 1.10(a) should have read: 
“7-R, completed and filed with the”. 

3. On page 18361, first column, the 
third line of § 1.10a(b) should have read: 
“this section, application for renewal 
of. 

BILUNG CODE 6351-01-M 


17 CFR Part 1 

Proposed Revision of Registration 
Regulations; Public Meeting 

AGENCY: Commodity Futures Trading 
Commission. 

action: Public meeting on proposed 
regulations. 

summary: The Division of Trading and 
Markets of the Commodity Futures 
Trading Commission will conduct a 
meeting to discuss the Commission's 
proposal to revise certain of its 
registration regulations and to receive 
public comments in connection with that 
proposal. The proposal was published 
for public comment in the Federal 
Register on March 20,1980. (45 FR 
18356) 

date: Meeting date: April 16,1980. 
ADDRESS: The meeting, which will be 
open to the public, will be convened at 
9:30 a.m. in the Commission Hearing 
Room (Room 538), 2033 K Street NW., 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 

Robert P. Shiner. Assistant Director, 
Division of Trading and Markets, 
Commodity Futures Trading 
Commission, 2033 K Street NW.. 
Washington, D.C. 20581. Telephone: 
(202) 254-9703. 

Issued in Washington, D.C., on March 31, 
1980. 

Jane K. Stuckey, 

Secretary of the Commission. 

|FR Doc. 80-10161 Filed 4-3-00. 8:45 am| 

BILUNG CODE 6351-01-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 282 

[Docket No. RM80-10] 

Implementation of Phase II of 
Incremental Pricing; Availability of 
Environmental Assessment 

April 1,1980. 

agency: Federal Energy Regulatory 
Commission. 

action: Notice of availability of 
environmental assessment. 

summary: The Federal Energy 
Regulatory Commission (Commission) 
hereby gives notice that Commission 
staff has concluded that the proposed 
Phase II incremental pricing regulations 
in Docket No. RM8O-10 would not 
significantly affect the human 
environment and that an environmental 
impact statement under the National 
Environmental Policy Act of 1978 is not 
required. The assessment is available 
for inspection at the location set forth 
below. 

dates: Public comments on the 
assessment must be received on or 
before April 23.1980. 
addresses: The assessment has been 
placed in the public files and is 
available for inspection at the following 
address: Division of Public Information, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., Room 
1000, Washington, D.C. 20426. Copies 
may also be requested at this address. 

Written comments should be sent to: 
Office of the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. Comments should reference 
Docket No. RM80-10. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Richard R. Hoffmann, Office of 
Pipeline and Producer Regulation, 
Federal Energy Regulatory Commission, 


825 North Capitol Street, N.E., 
Washington. D.C. 20426 (202) 357-8098. 

SUPPLEMENTARY INFORMATION: Notice is 
given that on April 3,1980, the 
Commission staff issued an 
environmental assessment evaluating 
Phase II incremental pricing regulations 
proposed by the Commission in Docket 
No. RM80-10. The proposed regulations 
would implement Title II of the Natural 
Gas Policy Act of 1978, establishing 
incremental pricing of interstate natural 
gas for industrial use. The 
environmental assessment was 
prepared by the Commission staff and 
its consultant Energy and Environmental 
Analysis, Inc., to comply with the 
requirements of the National 
Environmental Policy Act of 1969. 

The Environmental Staff of the Office 
of Pipeline and Producer Regulation has 
made a systematic interdisciplinary 
review and evaluation of the proposed 
rulemaking based on data and analysis 
provided by its consultant. The staff has 
concluded that the proposal would not 
significantly affect the human 
environment and that an environmental 
impact statement is not required. 

The environmental assessment has 
been placed in the public files of the 
Commission and is available for public 
inspection in the Divison of Public 
Information, Room 1000, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. Copies are available in limited 
quantities from the Division of Public 
Information. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-10373 Filed 4-3-00; 645 «m| 

BILLING CODE 64S0-85-M 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

21 CFR Part 320 

[Docket No. 79N-0464J 

Vitamin K-Type Coagulants; Proposed 
Bioequivalence Requirements 

Corrections 

In FR Doc. 80-6623 appearing at page 
14063 in the issue for Tuesday, March 4. 
1980, make the following changes: 

(1) On page 14063, third column, fifth 
line from the bottom should read “(21 
CFR 5.79)“. 

(2) On page 14064, sixth line from the 
bottom, “phytonadineon” should read 
“phytonadione”; and in the second 
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column, second line of the first full 
paragraph, delete the hyphen after ‘‘4”. 

BILLING COOE 1505-01-M 


21 CFR Parts 610 and 640 

[Docket No. 79N-0326] 

Additional Standards for Human Blood 
and Blood Products, Antihemophilic 
Factor (Human) 

agency: Food and Drug Administration. 
action: Proposed rule._ 

SUMMARY: The Food and Drug 
Administration (FDA) proposes 
Additional Standards for 
Antihemophilic Factor (Human). These 
proposed standards contain many of the 
provisions of the “Tentative Standards: 
Antihemophilic Factor (Human),” which 
were developed in 1969, together with 
changes and additions that reflect more 
recent experience and scientific 
knowledge. In addition this document 
deletes all references to be biological 
product fibrinogen (human), for which 
all manufacturing licenses were revoked 
as of December 7.1977. 

DATES: Comments by June 3,1980. 
address: Written comments to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT. 
Richard E. Fisher, Bureau of Biologies 
(HFB-620), Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 8800 Rockville 
Pike, Bethesda, MD 20205, 301-443-1306. 
SUPPLEMENTARY INFORMATION: 
Antihemophilic Factor (Human) is a 
freeze-dried material prepared by 
fractionation from pools of human 
plasma and is used for treating persons 
having hemophilia A (Factor VIII 
deficiency). Antihemophilic Factor 
(Human) is more concentrated then 
Cryoprecipitated Antihemophilic Factor 
(Human), a liquid product that is 
prepared by freezing and thawing single 
units of plasma and recovering the cold- 
precipitated Factor VIII. 

Hemophilia A (classical hemophilia or 
Factor VIII deficiency) is a hereditary 
disorder characterized by abnormal and 
life-threatening bleeding due to a 
deficiency of coagulation Factor VIII. 
The disease is more common in males 
because it is transmitted genetically as 
an X-linked recessive trait. At one time, 
treatment of this condition was by 
transfusion with whole plasma, a 
therapy of limited use because of 
hypervolemia (expanded blood volume) 
and consequent pulmonary edema (fluid 
in the lungs). During the last 15 years, 
methods have been developed to purify 


and concentrate (fractionate) Factor VIII 
from human plasma. When these 
concentrated fractions of Factor VIII are 
reconstituted and given intravenously to 
the hemophiliac during spontaneous 
bleeding episodes, after injury, during 
surgery, or prophylactically, the 
defective bleeding of the hemophiliac 
may be completely corrected for 
approximately 1 day. The problem of 
hypervolemia does not arise with 
Antihemophilic Factor (Human) because 
of the small amounts of fluid and protein 
infused. 

These concentrated preparations of 
Antihemophilic Factor (Human) 
containing the Factor VIII may be 
injected into the patient under a 
hospital/clinic outpatient treatment 
program or a home-infusion program. In 
a home-infusion program, the 
hemophiliac, or other family members, 
are taught to administer the plasma 
fraction at the first sign of bleeding. 
Treatment with Antihemophilic Factor 
(Human) profoundly reduces morbidity 
and the characteristic symptoms of this 
disease which causes the physical 
disability so often associated with 
hemophilia in the past. 

Under section 351 of the Public Health 
Service Act (42 U.S.C. 262), biological 
products offered for sale in interstate 
commerce must be licensed and meet 
certain standards that ensure their 
continued safety, purity, potency, and 
efficacy. Licensing for the production 
and distribution of Antihemophilic 
Factor (Human) is currently guided by 
tentative standards developed in 1969 
and distributed by the Division of 
Biologies Standards (subsequently the 
Bureau of Biologies). 

The Bureau of Biologies, Food and 
Drug Administration, has reviewed the 
tentative standards and licenses for 
Antihemophilic Factor (Human) for 
revision and publication as codified 
additional standards. These proposed 
regulations would amend Part 640— 
Additional Standards for Human Blood 
and Blood Products (21 CFR Part 640) by 
adding a new Subpart L— 
Antihemophilic Factor (Human). These 
proposed additional standards under 
new §§ 640.12G-640.126 (21 CFR 
640.120—640.126) include many of the 
provisions of the 1969 tentative 
standards for Antihemophilic Factor 
(Human). They also contain changes 
and additions to those tentative 
standards that reflect more recent 
experience and scientific knowledge in 
the field, such as: 

1. In proposed § 640.120(b) the source 
of plasma for manufacture into 
Antihemophilic Factor (Human) is 
expanded to include plasma for which 
no additional standards are effective, 


e.g., plasma that is recovered from 
outdated units of whole blood. Such 
plasma shall be required to meet 
provisions designed to insure 
compliance with the prescribed quality 
standards concerning the production of 
Antihemophilic Factor (Human). 

2. In proposed § 640.123(a) the 
minimum antihemophilic activity has 
been changed from 200 units to 100 units 
per gram of protein. FDA has 
determined that a potency of 100 units 
per gram of protein represents a useful 
therapeutic product since this potency is 
equivalent to the antihemophilic factor 
activity present in a single unit of 
Cryoprecipitated Antihemophilic Factor 
(Human), a licensed product which has 
been found effective for treating 
hemophilia. 

3. In proposed § 640.124(f) the 
container label shall bear intructions to 
use a filter in the administration 
equipment. The agency finds that 
Antihemophilic Factor (Human) is 
relatively insoluble when reconstituted 
and use of a filter is necessary to 
preclude the possibility of the use of an 
incompletely dissolved solution. 

4. In proposed § 640.124 (i) the 
container label shall identify the total 
grams of protein per container because 
the total protein content of a preparation 
of Antihemophilic Factor (Human) is 
indicative of the degree of purification. 

Consistent with these proposed new 
additional standards to ensure the 
safety, purity, potency, and efficacy of 
Antihemophilic Factor (Human), FDA is 
also proposing to amend § 610.13 (21 
CFR 610.13) by specifying the dose used 
for intravenous injection into rabbits for 
the test for pyrogenic substances and 
§ 610.20 (21 CFR 610.20) by listing 
Antihemophilic Factor (Human) as an 
available potency standard to be 
applied in testing. 

Section 610.53 (21 CFR 610.53) 
specifies storage conditions and dating 
periods based upon clinical experience 
or laboratory tests within which 
licensed biological products are 
expected to be safe and yield their 
specific result. Consistent with these 
current regulations, licenses for 
Antihemophilic Factor (Human) provide 
that the product be stored between 2° 
and 8° C for no more than 1 year from 
the date of manufacture. Studies 
conducted by several manufacturers and 
submitted in support of amended 
product licenses demonstrate that the 
safety and potency of Antihemophilic 
Factor (Human) are not affected by 
storage between 2° and 8° C for 2 years. 
Based on these studies, the agency 
believes that this new dating period 
results in the same satisfactory rate and 
degree of stability as Antihemophilic 
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Factor (Human) stored at 2° to 8° C for 1 
year. Therefore, FDA is also proposing 
to amend § 610.53 to extend the storage 
period for Antihemophilic Factor 
(Human) from 1 year to 2 years. 

Pertinent background data on which 
the agency relies in proposing these 
amendments are on public display in the 
office of the Hearing Clerk, Food and 
Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

In the Federal Register of January 6, 
1978 (43 CFR 1131), the Commissioner of 
Food and Drugs announced that all 
licenses issued for the manufacture of 
the biological product fibrinogen 
(human) were revoked as of December 
7,1977, and the sale, barter, or exchange 
of fibrinogen (human) by any 
manufacturer was prohibited as of that 
date. The agency is therefore deleting all 
references to the biological product 
fibrinogen (human) in the proposed 
revision of §§ 610.13(b)(l)(i) and 610.53. 

The agency has determined pursuant 
to 21 CFR 25.24(d)(10) (proposed 
December 11,1979; 44 FR 71742) that this 
proposed action will not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201, 502, 
701, 52 Stat. 1040-1042 as amended, 52 
Stat. 1050-1051 as amended, 1055-1056 
as amended (21 U.S.C. 321, 352, 371)) 
and the Public Health Service Act (sec. 
351, 58 Stat. 702 as amended (42 U.S.C. 
262)) and under authority delegated to 
the Commissioner (21 CFR 5.1), it is 
proposed that Subchapter F of Chapter 1 
of Title 21 of the Code of Federal 
Regulations be amended as follows: 

PART 610—GENERAL BIOLOGICAL 
PRODUCTS STANDARDS 

1. In Part 610: 

a. By revising § 610.13(b)(l)(i), to read 
as follows: 

§610.13 Purity. 


(i) Regardless of the human dose 
recommended, the test dose per 
kilogram of body weight of each rabbit 
shall be at least 10 units of 
antihemophilic factor activity (Factor 
VIII) for Antihemophilic Factor (Human) 
and at least 1 milliliter for immune 
globulins derived from human blood; 
***** 

b. By amending § 610.20(a) by 
inserting “Antihemophilic Factor 
(Human)" as the first listing under 
“Blood Derivative," as follows: 


§610.20 Standard preparations. 


Blood Derivative 

Antihemophilic Factor (Human). 

Thrombin. 

***** 

c. By amending § 610.53(a) to extend 
the dating period of Antihemophilic 
Factor (Human) from 1 year to 2 years 
and deleting the entries for "Fibrinogen 
(Human)" and “Fibrinogen with 
Antihemophilic Factor (Human)," as 
follows: 

§ 610.53 Dating periods for specific 
products. 

(a) * * * 

***** 

Antihemophilic Factor 

(Human) --—.. Two years Section 610.51 

does not apply. 

***** 

PART 640—ADDITIONAL STANDARDS 
FOR HUMAN BLOOD AND BLOOD 
PRODUCTS 

2. In Part 640, by adding new Subpart 
L consisting of §§ 640.120 through 
640.126, to read as follows: 

Subpart L—Antihemophilic Factor (Human). 

Sec. 

640.120 Antihemophilic factor (Human) 

640.121 Processing. 

640.122 U.S. Standard preparation. 

640.123 Potency. 

640.124 Labeling. 

640.125 Samples, protocols, and official 
release. 

640.126 Equivalent methods. 

Authority: Federal Food. Drug, and 

Cosmetic Act (secs. 201, 502, 701, 52 Stat. 
1040-1042 as amended. 52 Stat. 1050-1051, as 
amended, 1055-1056 as amended (21 U.S.C. 
321. 352, 371)) and the Public Health Service 
Act (sec. 351, 58 Stat. 702 as amended (42 
U.S.C. 262)) and authority delegated to the 
Commissioner (21 CFR 5.1). 

Subpart L—Antihemophilic Factor 
(Human). 

§ 640.120 Antihemophilic factor (human). 

(a) Proper name and definition. The 
proper name of this product shall be 
Antihemophilic Factor (Human). This 
product is defined as a preparation of 
antihemophilic factor derived from 
human plasma. 

(b) Source material. The source 
material for Antihemophilic Factor 
(Human) shall be plasma obtained by 
whole blood collection or by 
plasmapheresis from human donors 
determined at the time of donation to 
have been free from disease-causative 
agents that are not destroyed or 
removed by the processing method, as 
determined by the medical history of the 
donor and from such physical 


examination and clinical tests as may 
appear necessary for each donor at the 
time the blood was obtained. Where 
source material is a product for which 
additional standards are effective, the 
requirements of those additional 
standards shall determine the property 
of the source material for use in the 
production of Antihemophilic Factor 
(Human). Where no additional 
standards are effective with respect to 
source material for the production of 
Antihemophilic Factor (Human), such 
source material shall: 

(1) Be prepared by a procedure 
designed to ensure the integrity and to 
minimize the risk of contamination of 
the source material. The manufacturer of 
Antihemophilic Factor (Human) shall 
ensure that the preparation procedure 
shall be as described in its license; 

(2) Be identified to relate it accurately 
to the individual donor and the dates of 
collection; 

(3) Not contain a preservative; and 

(4) Be stored and transported in a 
manner designed to prevent 
contimination by microorganisms, 
pyrogens, or other impurities. 

(c) Additives in source material. 
Source material shall not contain an 
additive unless it is shown that the 
processing method yields a final product 
free of the additive to such extent that 
the continued safety, purity, potency, 
and effectiveness of the final product 
will not be adversely affected. 

§640.121 Processing. 

(a) Processing method. The processing 
method shall be capable of separating 
the antihemophilic factor activity from 
plasma, and shall ensure the safety, 
purity, potency and efficacy as 
prescribed for this product. 

(b) Microbial contamination. All 
processing steps shall be conducted in a 
manner to minimize the risk of 
contamination form either 
microorganisms or other deleterious 
matter. Preservatives to inhibit growth 
of microorganisms shall not be used 
during processing or added to the final 
container. 

(c) Final container. The final 
container used for Antihemophilic 
Factor (Human) shall be colorless and 
transparent to permit visual inspection 
of the contents; any closure shall 
maintain a hermetic seal and prevent 
contamination of the contents. The 
container material shall not interact 
with the contents under customary 
conditions of storage and use in such a 
manner as to have an adverse effect 
upon the safety, purity, potency, and 
effectiveness of the product. 

(d) Date of manufacture. The date of 
manufacture shall be the date of 
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initiation by the manufacturer of the last 
valid potency test reported on a protocol 
and submitted to the Director, Bureau of 
Biologies, Food and Drug 
Administration. 

§ 640.122 U.S. Standard preparation. 

A U.S. Standard Antihemophilic 
Factor (Factor VIII) preparation may be 
obtained from the Bureau of Biologies, 
Food and Drug Administration, for use 
in the preparation of a working 
reference to be employed in a quality 
control potency test of Antihemophilic 
Factor (Human). 

§640.123 Potency. 

(a) Minimum requirement. 
Antihemophilic Factor (Human) shall 
have an antihemophilic factor activity 
(Factor VIII) of no less than 100 
international units per gram of protein. 

(b) Potency determination. Tests for 
potency of antihemophilic factor shall 
be conducted on at least three 
representative containers from each lot 
of Antihemophilic Factor (Human) by a 
method approved by the Director, 

Bureau of Biologies, Food and Drug 
Administration, no later than 30 days 
after lyophilization of the product, and 
the average of such tests shall constitute 
the potency. 

§640.124 Labeling. 

In addition to the applicable 
requirements of § § 610.61 and 610.62 of 
this chapter, and in lieu of the 
requirement of § 610.60 of this chapter, 
the container label shall bear the 
following information: 

(a) The proper name of the product. 

(b) The expiration date. 

(c) The statement “CAUTION: 
SOURCE MATERIAL FROM WHICH 
THIS PRODUCT WAS DERIVED WAS 
FOUND NONREACTION FOR HBsAG 
BY FDA-REQUIRED TEST. NO 
KNOWN TEST METHOD CAN OFFER 
ASSURANCE THAT PRODUCTS 
DERIVED FROM HUMAN BLOOD 
WILL NOT TRANSMIT HEPATITIS.*’ If 
there is insufficient space on the 
container label to include the entire 
statement, the required statement may 
be included in the package insert and 
the statement “CAUTION: THIS 
PRODUCT MAY TRANSMIT 
HEPATITIS” shall be used on the 
container label. 

(d) Instructions for proper storage. 

(e) Instructions to administer the 
product within 3 hours after 
reconstitution. 

(f) Instructions to use a filter in the 
administration equipment. 

(g) The statement “DO NOT 
REFRIGERATE AFTER 
RECONSTITUTION.” 


(h) The international units of Factor 
VIII activity per container. 

(i) The grams of total protein per 
container. 

(j) The statement to see the package 
insert for directions for use. 

(k) The statement “CAUTION: 
FEDERAL LAW PROHIBITS 
DISPENSING WITHOUT 
PRESCRIPTION.” 

(l) Name, address, and license number 
of the manufacturer. 

§ 640.125 Samples, protocols, and official 
release. 

(a) Samples and protocols. For each 
lot of the product, the following material 
shall be submitted to the Director, 

Bureau of Biologies, Food and Drug 
Administration, 8800 Rockville Pike, 
Bethesda. MD 20205. 

(1) A sufficient number of final 
containers packaged as for distribution 
to complete all tests prescribed by the 
regulations set forth in this subchapter. 

(2) A protocol that consists of a 
summary of the history of manufacture 
of each lot, including all results of all 
tests and the date of testing for which 
test results are required by regulations, 
shall be submitted for each lot of the 
product. 

(b) Official release. A lot of 
Antihemophilic Factor (Human) shall 
not be issued by the manufacturer until 
written notification of official release of 
the lot is received from the Director, 
Bureau of Biologies, Food and Drug 
Administration. 

§ 640.126 Equivalent methods. 

Modification of any particular 
manufacturing method or process or the 
conditions under which it is conducted 
as set forth in the additional standards 
relating to Antihemophilic Factor 
(Human) shall be permitted whenever 
the manufacturer presents evidence that 
demonstrates the modification will 
provide assurances of the safety, purity, 
potency, and efficacy of the product that 
are equal to or greater than the 
assurances provided by such standards, 
and the Commissioner of Food and 
Drugs so finds and makes such findings 
a matter of official record. 

Interested persons may, on or before 
June 3,1980. submit to the Hearing Clerk 
(HFA-305), Food and Drug 
Administration. Rm. 4-62, 5600 Fishers 
Lane, Rockville, Md 20857, written 
comments regarding this proposal. Four 
copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the Hearing Clerk docket 
number found in brackets in the heading 
of this document. Received comments 
may be seen in the above offices 


through Friday. 

In accordance with Executive Order 
12044, the economic effects of this 
proposal have been carefully analyzed, 
and it has been determined that the 
proposed rulemaking does not involve 
major economic consequences as 
defined by that order. A copy of the 
regulatory analysis assessment 
supporting this determination is on file 
with the Hearig Clerk, Food and Drug 
Administration. 

Dated: March 25.1980. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

|FR Doc. 00-10091 Filed 4-3-80: 8:45 amj 

BILLING CODE 4110-03-M 


DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Part 4 
(Notice No. 335] 

Standards of Fill for Wine; Miniature 
Wine Size 

Correction 

In FR Doc. 80-3776 appearing at page 
17025 in the issue for Monday, March 17, 
1980, first column, under DATE, the 
comment date should read “May 16, 
1980”. 

BILLING CODE 1505-01-N 


DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Parts 1910 and 1926 

(Dockets Nos. S-019 and S-107] 

Entry and Work in Confined Spaces in 
General Industry and Construction; 
Informal Public Meetings 

AGENCY: Occupational Safety and 
Health Administration, U.S. Department 
of Labor. 

action: Notice of public fact Finding 
meetings. _ 

summary: The Occupational Safety and 
Health Administration (OSHA) is 
developing proposed standards to 
protect employees against safety and 
health hazards related to entry and 
work in confined spaces in general 
industry and the construction industry. 
In addition to prior requests for written 
comment and information from the 
public, this notice announces that the 
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Agency will hold informal public fact 
finding meetings in Denver, Colorado; 
Houston, Texas; and Washington, D.C. 
to allow interested parties to make oral 
presentations. 

dates: Informal public fact finding 
meetings will be held in Houston. Texas 
on May 13 and 14,1980; Denver, 
Colorado on May 20 and 21,1980; and 
Washington, D.C. on May 28 and 29, 
1980. Requests to make presentations at 
these meetings must be received no later 
than April 30,1980. 
addresses: Send written requests to 
appear to Tom Hall, Division of 
Consumer Affairs, Room N3635, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue, N.W., 
Washington, D.C. 20210. Telephone (202) 
523-8024. 

Locations for each meeting are as 
follows: 

Houston. May 13-14 

Harley Hotel, 

Terrace Ballroom A, 

101 Main Street, 

Houston. Texas 77002. 

Denver, May 20-21 

Main Post Office Building, 

Room 269 (Auditorium), 

1823 Stout Street. 

Denver, Colorado 80202. 

Washington, D.C.. May 28-29 

U.S. Department of Labor. 

Room N5437-D, 

200 Constitution Avenue, N.W., 

Washington. D.C. 20210. 

Each meeting will begin at 9:00 a.m. 
FOR FUTHER INFORMATION CONTACT: 

Paul J. Bouley, Office of Construction 
and Civil Engineering Safety Standards, 
Occupational Safety and Health 
Administration, Room N3457, U.S. 
Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D.C. 20210. 
Telephone (202) 523-8161. 
SUPPLEMENTARY information: Advance 
Notices of Proposed Rulemaking (ANPR) 
and requests for written comment and 
information concerning safety and 
health hazards related to entry and 
work in confined spaces were publihsed 
in the Federal Register on October 19, 
1979 for general industry (44 FR 60334) 
and on March 25,1980 for the 
construction industry (45 FR 19266). The 
comment period for the construction 
industry remains open until May 31, 

1980. 

OSHA’s primary concerns in 
developing standards covering confined 
spaces were listed in the ANPR’s and 
include defining the term "confined 
space", determining the hazards 
connected with rescue efforts; what 


procedures should be used for entry into 
confined spaces under inert atmospheric 
conditions; how to test and monitor 
confined spaces for oxygen content, 
toxic materials or flammable 
atmospheres; when continuous 
monitoring of confined spaces should be 
done; and the effectiveness of current 
OSHA standards which relate to limited 
aspects of working in confined spaces. 
OHSA suggests that interested parties 
review the questions set forth in the 
ANPR’s. 

By this notice, OSHA is scheduling 
public fact finding meetings to allow all 
interested parties, regardless or whether 
they have responded to the ANPRs, to 
orally state their views, comments, and 
suggestions for these proposed 
standards in an informal forum. 

At each two day meeting, the first day 
will be scheduled primarily for 
presentations pertaining to hazards 
associated with entry and work in 
confined spaces in general industry. The 
second day will be scheduled primarily 
for presentations pertaining to hazards 
associated with entry and work in 
confined spaces in the construction 
industry. 

OSHA requests that any person 
wishing to make an oral presentation at 
the public meetings notify OSHA in 
writing. To assure that time is provided 
for an oral presentation, the request 
should be received by OSHA no later 
than April 30,1980. The request, 
submitted in quadruplicate if possible, 
should identify the person and/or 
organization intending to make a 
presentation, the amount of time 
requested for the presentation, the 
subject matter, a brief summary of the 
oral presentation, the location at which 
the presentation will be made and 
whether the presentation will be made 
on the first day (general industry) or the 
second day (construction). 

The request should be addressed to 
Mr. Tom Hall, Division of Consumer 
Affairs, Room N3635, U.S. Department of 
Labor, Occupational Safety and Health 
Administration, 200 Constitution 
Avenue, N.W., Washington, D.C. 20210. 

Locations for each meeting are as 
follows: 

Houston, May 13-14 

Harley Hotel, Terrace Ballroom A, 101 Main 
Street, Houston. Texas 77002. 

Denver, May 20-21 

Main Post Office Building. Room 269 
(Auditorium), 1823 Stout Street. Denver. 
Colorado 80202. 

Washington, D.C., May 28-29 

U.S. Department of Labor, Room N5437-D, 

200 Constitution Avenue, N.W., 

Washington, D.C. 20210. 


Each meeting will begin at 9:00 a.m. 
All persons making timely written 
requests to speak will have time allotted 
for oral presentations. Other persons 
wishing to speak should register at each 
meeting from 8:30 a.m. to 9:00 a.m. on 
the day they wish to speak. As long as 
time permits, all persons who wish to 
speak may do so. If time is limited, 
priority will be given to those who have 
requested time in advance. 

During the meetings, OSHA’s 
representatives, and when time permits, 
the public, may request that participants 
clarify their comments or provide 
additional information. 

This document was prepared under 
the direction of Eula Bingham, Assistant 
Secretary of Labor for Occupational 
Safety and Health, U.S. Department of 
Labor, 200 Constitution Avenue, N.W., 
Washington, D.C. 20210. 

(Sec. 6, Pub. L. 91-596, 84 Stat. 1593, (29 U.S.C 
655), 29 CFR Part 1911; Secretary of Labor’s 
Order No. 8-76 (41 FR 25059)). 

Signed at Washington. D.C. this 2nd day of 
April 1980. 

Eula Bingham, 

Assistant Secretary of Labor 

|FF Doc. 80-10440 Filed 4-3-80: 9:12 am] 

BILLING COOE 4510-26-M 


VETERANS ADMINISTRATION 
38 CFR Part 14 

Representatives, Agents, or Attorneys; 
Termination of Recognition 

agency: Veterans Administration. 
action: Proposed regulation. 

summary: This proposed revision serves 
to clarify the existing regulation 
regarding the termination of the 
recognition afforded by the Veterans 
Administration to representatives, 
agents or attorneys of claimants in the 
presentation and prosecution of claims 
for veterans’ benefits. 
dates: Comments must be received on 
or before May 5,1980. It is proposed to 
make this revision effective on the date 
of final approval. 

Comments will be available for 
inspection at the address shown below 
during normal business hours until May 
15.1980. 

addresses: Send written comments to: 
Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, N.W., Washington, 
D.C. 20420. 

FOR FURTHER INFORMATION CONTACT! 

N. C. Paulson, Acting Assistant General 
Counsel, Office of the General Counsel, 
Veterans Administration, Washington. 
DC 20420 (202-389-3004). 
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SUPPLEMENTAL INFORMATION: This 
section has been revised in order to 
clarify the rights and duties of 
recognized agents, attorneys and 
representatives. Procedures governing 
the termination process are outlined 
including, among others, the right to 
notice and an opportunity for a hearing 
prior to final termination of recognition 
where improper conduct is charged. 

Additional Comment Information 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposal to 
the Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, NW., Washington, DC 
20420. All written comments received 
will be available for public inspection at 
the above address only between the 
hours of 8 am and 4:30 pm Monday 
through Friday (except holidays), until 
May 15,1980. Any person visiting 
Central Office for the purpose of 
inspecting comments will be received by 
the Central Office Veterans Services 
Unit in room 132. Visitors to a VA field 
station will be informed that the records 
are available for inspection only in 
Central Office and furnished the address 
and the above room number. 

Approved: March 31.1980. 

By direction of the Administrator. 

Rufus H. Wilson, 

Deputy Administrator. 

Section 14.633 is revised to read as 
follows: 

§ 14.633 Termination of recognition. 

(a) Recognition may be canceled at 
the request of an agent, attorney, 
representative, or organization. 

(b) Recognition shall be canceled at 
such time a determination is made that 
the requirements of § 14.629 are no 
longer met by an agent, attorney or 
representative. 

(c) Recognition shall be canceled upon 
a finding by the General Counsel, by 
clear and convincing evidence, of one of 
the following: 

(1) Violation or refusal to comply with 
the laws administered by the Veterans 
Administration or with the regulations 
governing practice before the Veterans 
Administration. 

(2) Knowingly presenting or 
prosecuting a fraudulent claim against 
the United States. 

(3) Demanding or accepting unlawful 
compensation for preparing, presenting, 
prosecuting, or advising or consulting, 
concerning a claim. 

(4) Any other unlawful, unprofessional 
or unethical practice. (Unlawful, 
unprofessional or unethical practice 
shall include but not*be limited to the 


following—deceiving, misleading or 
threatening a claimant or prospective 
claimant; neglecting to prosecute a claim 
for 6 months or more; failing to furnish 
evidence within 90 days of request by 
the Veterans Administration, or willfully 
withholding an application for benefits.) 

(d) As to cancellation of recognition 
under paragraph (c) of this section, upon 
receipt of information indicating 
improper conduct, the District Counsel 
of jurisdiction shall initiate an inquiry 
into the matter. 

(1) If the result of the inquiry does not 
justify further action, the District 
Counsel will close the inquiry and 
maintain the record for 3 years. 

(2) If the result of the inquiry justifies 
further action, the District Counsel shall 
take the following action: 

(i) As to representatives, suspend 
recognition immediately and notify the 
representative of the suspension, stating 
the rea8on(s) therefor. The National 
Organization shall be notified of the 
suspension. The notice to the 
representative will also inform the 
representative of a right to request a 
hearing on the matter or to submit 
additional evidence within 10 working 
days following receipt of such notice. 
Such time may be extended for a 
reasonable period upon a showing of 
sufficient cause. 

(ii) As to agents or attorneys, inform 
the General Counsel of the result of the 
inquiry and notify the agent or attorney 
of an intent to cancel recognition. The 
notice will also state the reason(s) for 
the impending cancellation and inform 
the party of a right to request a hearing 
on the matter or to submit additional 
evidence within 10 working days of 
receipt of such notice. Such time may be 
extended for a reasonable period upon a 
showing of sufficient cause. 

(iii) In the event that a hearing is not 
requested, nor additional evidence 
submitted by the agent, attorney or 
representative, the District Counsel shall 
forward the record to the General 
Counsel for final determination. 

(e) If a hearing is requested, a hearing 
officer will be appointed by the Director 
of the regional office involved. The 
hearing officer shall not be from the 
Office of the District Counsel. The 
hearing officer will have authority to 
administer oaths. A member of the 
District Counsel’s office will present the 
evidence. The party requesting the 
hearing will have a right to counsel, to 
present evidence, and to cross-examine 
witnesses. The hearing shall be 
conducted in an informal manner and 
court rules of evidence shall not apply. 
Testimony shall be recorded verbatim. 
The District Counsel will then submit 
the entire case within 10 working days 


after the close of the hearing to the 
General Counsel for decision. 

(f) The decision of the General 
Counsel is final. The effective date for 
termination of recognition shall be the 
date upon which a final decision is 
rendered. The records of the case will be 
maintained in the General Counsel’s 
office for 3 years. (38 U.S.C. 3402, 3404, 
3405). 

|FR Doc. 80-10250 Filed 4-3-80:8:45 am| 

BILLING CODE 0320-01-M 


38 CFR Part 17 

Medical Benefits; Readjustment 
Counseling for Vietnam Era Veterans 

AGENCY: Veterans Administration. 
action: Proposed regulations. 

summary: The "Veterans’ Health Care 
Amendments of 1979’’ mandates that the 
Veterans Administration provide 
readjustment counseling and related 
mental health services for Vietnam era 
veterans. The law allows the Veterans 
Administration to contract for the 
providing of these services. Contractors 
will be required to meet quality and 
effectiveness standards established by 
the Veterans Administration before they 
can be authorized to provide services. 
The proposed regulations will provide 
authority for the furnishing of 
readjustment counseling and/or related 
mental health services, and will 
establish criteria for determining the 
quality and effectiveness of the services 
offered by potential contract sources. 
dates: Comments must be received on 
or before May 5,1980. We propose to 
make these regulations effective 
October 1,1979, the effective date for 
furnishing these services under the law. 
ADDRESSES: Send written comments to: 
Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, N.W., Washington. 
D.C. 20420. 

Comments will be available for 
inspection at the address shown above 
during normal business hours until May 
15,1980. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Donald G. Crawford, Readjustment 
Counseling Program Coordinator, 
Mental Health and Behavioral Sciences 
Service, Department of Medicine and 
Surgery, Veterans Administration, 810 
Vermont Avenue NW., Washington, DC 
20420 (202-389-3317). 

SUPPLEMENTARY INFORMATION: The 
following additional information 
describes the new benefits as they 
relate to existing entitlement in title 38, 
United States Code. 
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The purpose of the readjustment 
counseling program is to make available 
resources of the Veterans 
Administration health care system to 
Vietnam era veterans who require 
counseling and related mental health 
services to help them in readjusting fully 
to civilian life. A “readjustment 
problem’* is construed to be a low grade 
motivational or behavioral impairment 
which interferes with a veteran’s normal 
interpersonal relationships, job or 
educational performance, or overall 
ability to cope reasonably and 
effectively with his or her daily life 
problems. A readjustment problem does 
not usually amount to a definable 
psychiatric illness requiring extended 
professional services but could become 
such an illness in the absence of early 
detection and counseling and follow-up 
care where necessary. It has been 
postulated that discharged Vietnam era 
veterans are reluctant to seek 
readjustment counseling due to the 
stigma attached to so-called “mental 
illness" and due to an unwillingness, on 
the part of the veterans, to admit that 
they have problems they cannot solve 
by themselves. 

The proposed regulations will allow 
the Veterans Administration to make 
readjustment counseling available on an 
outpatient basis to Vietnam era veterans 
in such a manner that seeking such 
counseling does not imply or result in a 
stigmatizing diagnosis of mental illness. 
Authority for providing these types of 
services in the absence of a diagnosis of 
neuropsychiatric disability has not 
existed prior to passage of the Veterans' 
Health Care Amendments of 1979. The 
new authority for the establishment of 
the Readjustment Counseling Program is 
found in section 612A, title 38, United 
States Code. 

Additional Comment Information 

Interested persons are invited to 
submit written comments, suggestions or 
objections regarding the proposal to the 
Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, NW. t Washington, DC 
20420. All written comments received 
will be available for public inspection at 
the above address only between the 
hours of 8 am and 4:30 pm Monday 
through Friday (except holidays) until 
May 15,1980. Any person visiting 
Central Office for the purpose of 
inspecting any such comments will be 
received by Central Office Veterans 
Services Unit in room 132. Such visitors 
to any VA field stations will be 
informed that the records are available 
for inspection only in Central Office and 
furnished the above address and room 
number. 


Approved: April 1,1980. 

By direction of the Administrator. 

Rufus H. Wilson. 

Deputy Administrator. 

A new centerhead and § § 17.57 and 
17.58 are added as follows: 

Readjustment Counseling 

§ 17.57 Readjustment counseling and 
related mental health services. 

(a) Readjustment counseling, 
including a general mental and 
psychological assessment to ascertain 
whether an individual has mental or 
psychological problems associated with 
readjustment to civilian life, and, if 
indicated, related mental health services 
will be furnished, under the conditions 
stated, to veterans: 

(1) Who have served on active duty 
during the Vietnam era, and 

(2) Whose application is filed within 2 
years from date of discharge or 
September 30,1981, whichever is later. 

(b) Mental health services may be 
provided, subject to the conditions of 
§ 17.60(f), only when the Veterans 
Administration physician or 
psychologist who conducts the general 
assessment determines that the veteran 
needs such services to facilitate 
readjustment to civilian life. In areas 
where no Veterans Administration 
physican or psychologist is available, 
the Chief Medical Director or designee 
may arrange for contracts with 
physicians or psychologists to conduct 
such assessments. 

(c) When the physician or 
psychologist conducting the assessment 
determines that the veteran needs 
services, authorized under paragraph (a) 
or (b) of this section, to facilitate 
readjustment to civilian life, the needed 
readjustment counseling and related 
mental health services will be provided 
within the Veterans Administration or 
other government facilities, or, when 
such facilities are not capable of 
furnishing the services required or 
cannot do so economically because of 
geographic inaccessibility, by contract 
under § 17.58. 

(d) Mental health services under 

§ 17.60(f) may be furnished if essential 
to the effective treatment and 
readjustment of a veteran furnished 
services under paragraph (b) of e this 
section. 

§ 17.58 Contracts for readjustment 
counseling or mental health services. 

(a) Contracts for conducting general 
mental and psychological assessments 
authorized to be contracted for under 
§ 17.57(b) may be awarded by the Chief 


Medical Director or designee, but only 
to responsible contractors determined 
by that official to be fully capable of 
making the general assessments. 

(b) Contracts for providing 
readjustment counseling and related 
mental health services authorized under 
§ 17.57 may be awarded by the Chief 
Medical Director or designee in 
accordance with applicable Veterans 
Administration and Federal 
procurement procedures. 

(c) A provider of readjustment 
counseling and related mental health 
services must meet the following 
requirements to be eligible for award of 
a contract under paragraph (b) of this 
section. 

(1) Be committed in principle, as 
evidenced by the provider’s by-laws or 
established statement of goals and 
procedures, to furnishing readjustment 

* or rehabilitative services to Vietnam era 
veterans, or have a mission statement 
reflecting a commitment to provide 
mental health or rehabilitative services 

(2) Demonstrate by means of an 
established written protocol, plan or 
procedure an existing capability to 
furnish Vietnam era veterans the 
following services: 

(i) Family counseling, 

(ii) Job and career counseling. 

(iii) Substance abuse counseling, 

fiv) Psychological counseling, 

(v) Social or cultrual counseling, 

(vi) Physical assessment, medical 
treatment or therapy, and 

(vii) Peer group therapy. 

(3) Demonstrate, where incapable of 
furnishing directly all of the services 
listed in paragraph (c)(2) of this section, 
the following: 

(i) The manner by which it will assure 
that those services, which it is not 
capable of furnishing directly, will be 
delivered when needed, for example 
through an agreement with a community 
mental health center, consulting 
psychiatrist, or other mechanism, 

(ii) The existence of systems to assure 
that such services as the provider is 
incapable of furnishing directly are 
delivered and to assure that the quality 
of such services is satisfactory, 

(iii) That the consultant or other entity 
with which the primary contractor 
arranges for providing services listed in 
paragraph (c)(2) of this section, meets 
the other requirements of this paragraph 
as a prerequisite to contract award. 

(4) Have evidence, prior to submitting 
an application to contract under this 
section, that the provider has 
satisfactorily furnished to other Vietnam 
era veterans those services for which 
the provider seeks to contract. 
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(5) Include at least one psychiatrist or 
clinical psychologist on its regular staff 
(in the case of a contract proposal from 
an entity which does not have either a 
psychiatric or clinical psychologist on its 
regular staff, but which lists a 
psychiatric or clinical psychologist as a 
consultant who is on call during regular 
working hours or otherwise determined 
by the Chief Medical Director or 
designee to be reasonably available to 
perform services under the contract, at 
no additional cost to the Veterans 
Administration, this staffing criterion 
may be considered to be met), 

(6) Include at least one staff member 
who is a Vietnam era veteran or who 
has had documented, relevant 
experience in working with Vietnam era 
veterans, and 

(7) Have a commitment to a set of 
established practices which include the 

following: 

(i) Individualized plans for rendering 
readjustment counseling and related 
mental health services to each Vietnam 
era veteran, 

(ii) Scrupulous safeguarding of the 
records, reports or other private 
information of clients against disclosure, 
except with the client’s informed written 
consent, and 

(iii) A spirit or atmosphere of 
helpfulness and dedication to stimulate 
motivation for self help in the clients. 

(d) In making and approving awards 
under this section the Chief Medical 
Director or designee will give preference 
to the following factors: 

(1) Experience in rendering 
readjustment counseling and related 
mental health services to Vietnam era 
veterans. 

(2) Evidence of commitment to the 
purpose of 38 U.S.C. 612A, and to the 
interest of Vietnam era veterans 
generally. 

(3) The degree to which the 
anticipated quantity and quality of the 
proposed services appears favorable in 
relation to the rates of compensation 
and other fees requested, particularly as 
contrasted with comparable data from 
other providers. 

(4) Substantial and reliable evidence 
that the provider’s staff conveys a spirit 
of helpfulness to its clientele and 
successfully motivates them for self 
help, particularly if this can be 
objectively demonstrated. 

(38 U.S.C. 612A) 

I PR Doc. 60-10254 Piled 4-0-60: 8:45 am| 

BILLING CODE 8320-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[FRL 1454-5] 

Approval and Promulgation of 
Implementation Plans: Kansas 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of availability. 

summary: The State of Kansas has 
submitted a State Implementation Plan 
(SEP) revision for the Kansas City total 
suspended particulate nonattainment 
area and the Douglas County ozone 
nonattainment area to fulfill the 
requirements of the Clean Air Act 
Amendments of 1977. Interested persons 
are invited to examine the Kansas SIP 
revision and submit comments on it. A 
notice of proposed rulemaking 
describing the revision will be published 
in the Federal Register at a later date. 
The period for submittal of comments 
will extend for 30 days after publication 
of the proposed rulemaking. 
addresses: Comments should be sent 
to David Doyle, Air Support Branch, 
Environmental Protection Agency, 324 
East 11th Street, Kansas City, Missouri 
64106. The Kansas submission may be 
examined during normal busines hours 
at the above address and also at the 
following locations: 

Environmental Protection Agency, Public 
Information Reference Unit. Room 2922, 401 
M Street. SW.. Washington. D.C. 20460. 
Kansas Department of Health and 
Environment, Forbes Field, Topeka. Kansas 
66620. 

Kansas City. Kansas-Wyandotte County 
Health Department. 619 Ann Avenue, 
Kansas City. Kansas 66101. 

FOR FURTHER INFORMATION CONTACT: 

David Doyle. 816-374-3791 (FTS) 758- 
3791. 

SUPPLEMENTARY information: Section 
172 of the Clean Air Act as amended in 
1977 requires that states revise their 
SIPs to provide for the attainment of the 
National Ambient Air Quality Standards 
(NAAQS) in areas which have been 
designated as nonattainment. The State 
of Kansas has submitted a SIP revision 
in response to requirements of the Clean 
Air Act. 

The purpose of this notice is to 
announce that the revision has been 
formally submitted and is available for 
public inspection. The public is 
encouraged to submit written comments 
on it. A description of the revision and 
proposed EPA action on the revision 
will be published in the Federal Register 


as part of a notice of proposed 
rulemaking at a later date. 

(42 U.S.C. 7410) 

Dated: March 25,1980. 

Kathleen Q. Cam in. 

Regional Administrator. 

|FR Doc. 80-10228 Filed 4-3-BO: 8:45 urn) 

BILLING CODE 6560-01-M 


40 CFR Part 52 
(FRL 1455-4] 

Approval and Promulgation of 
Implementation Plans for Ohio 

agency: U.S. Environmental Protection 
Agency. 

action: Proposed rule. 

SUMMARY: On July 16,1979, United 
States Environmental Protection Agency 
(USEPA) issued a notice of proposed 
rulemaking (44 FR 41264) concerning a 
revision to the Ohio State 
Implementation Plan for sulfur dioxide 
for Gulf Oil Company’s Toledo Refinery. 
The 30-day comment period ended 
August 15,1979. This notice reproposes 
the July 16,1979 proposed rulemaking 
for the Gulf Oil Company’s Toledo 
Refinery because of information 
received during the public comment 
period. USEPA received comments from 
the Northern Ohio Lung Association on 
July 27,1979 which necessitated that 
EPA request additional information from 
the Gulf Oil Company concerning the 
impact on air quality of various 
operating configurations of its Toledo 
Refinery. After completion of a detailed 
review of the submitted information, 
EPA is proposing to approve this 
revision to the Ohio State 
Implementation Plan. The purpose of 
this notice is to invite public comment 
on EPA’s proposed revision. 

DATE: Comments must be received on or 
before (30 days from date of 
publication). Requests for a public 
hearing on this revision must be 
received no later than (15 days from 
date of publication). 

ADDRESSES: Comments and requests for 
a hearing should be submitted to Gary 
Gulezian, Chief, Regulatory Analysis 
Section. USEPA, Region V, 230 South 
Dearborn Street, Chicago, Illinois 60604. 
The Technical Support Document and 
the docket (5A-79-2) for this revision 
are on file at the above address and at 
Central Docket Section, Room 2903, 
USEPA, 401 M Street. SW., Washington, 
D.C. 20460. They may be inspected and 
copied during normal business hours. 
FOR FURTHER INFORMATION CONTACT*. 
Debra Marcantonio, Regulatory 
Analysis Section, U.S. Environmental 
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Protection Agency, Region V, 230 South 
Dearborn Street. Chicago, Illinois 60604, 
(312) 886-6039. 

SUPPLEMENTARY INFORMATION: This 
proposed rule is an amendment to the 
federally promulgated Ohio State 
Implementation Plan (SIP) for sulfur 
dioxide (SO*). This revision is 
specifically for sources owned and 
operated by the Gulf Oil Company. Gulf 
Oil Company operates a fossil fuel-fired 
refinery in Toledo, Ohio, which is 
located in Lucas County. The refinery is 
commonly known as the Gulf Oil Toledo 
Refinery. 

On August 27,1976 (41 FR 36324), the 
U.S. Environmental Protection Agency 
(U.S. EPA) promulgated regulations 
establishing the SIP for the control of 
SO* for the State of Ohio. The 
regulations were amended May 31,1977 
(42 FR 27588). 

On October 31,1978, Gulf Oil 
requested a revision of the Ohio SIP for 
S0 2 for its Toledo Refinery because it 
wished to redistribute SO* among the 
various refinery sources where fuel 
composition can be altered to permit the 
greatest SO a emissions flexibility, while 
at the same time attaining and 
maintaining the National Ambient Air 
Quality Standards (NAAQS). Gulfs 
analysis procedures conformed to U.S. 
EPA’s methodology outlined in the Final 
Technical Support Document, dated 
August 1976, and the Supplemental 
Technical Support Document dated May 
1977. 

Gulf Oil performed a detailed air 
quality modeling analysis for the 
proposed control strategy which utilized 
the USEPA RAM model. The emission 
inventory was updated to reflect 
regulatory changes affecting emissions 
from other sources in Lucas County, 

Ohio since August 1976 through the 
middle of 1978. The receptor network 
was expanded and adjusted to reflect 
the stack parameter and emissions 
changes. Critical meteorological days 
were selected and modeled in order to 
determine the emissions level that could 
be permitted at Gulfs Toledo Refinery. 

Upon receiving comments from the 
Northern Ohio Lung Association, 

USEPA requested additional 
information from the Gulf Oil Company 
concerning the impact on air quality of 
various operating configurations of the 
Toledo Refinery. More specifically, 
USEPA requested a demonstration that 
shutting down any combination of 
sources B005, B006 and B016 and 
simultaneously operating more than one 
of sources B001-B004 would not cause 
the SO* NAAQS to be violated. Also 
information was provided by Gulf 
relative to the installation of a waste 


heat boiler to which flue gases from Gulf 
sources B017, B018, B019 and B020 are 
ducted. The waste heat boiler stack is 
indicated as source B017 in the Gulf Oil 
emission inventory. This additional data 
provided the necessary support for the 
revised control strategies contained in 
this proposal. These revisions are 
adequate for the attainment and 
maintenance of the NAAQS. 

The following regulations for the 
control of SO* for Gulfs Toledo Refinery 
have been found acceptable by U.S. 

EPA. The supporting data is contained 
in the Technical Support Document 
which is available for review at the 
above locations. Final promulgation of 
this revision will follow analysis of the 
comments received and will depend on 
consistency with section 110 of the 
Clean Air Act. Comments are being 
solicited. A 30 day comment period will 
be observed because the emission 
limitation is not significantly changed. 

Note. —The U.S. EPA has determined that 
this document is not a significant regulation 
and does not require preparation of a 
regulatory analysis under Executive Order 
12044. 

Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart KK—Ohio 

1. Section 52.1881 (b)(39)(viii) is 
amended by revising (A) through (H) 
and adding (I) and ()) as follows: 

§ 52.1881 Control Strategy: Sulfur Oxides 
(sulfur dioxide). 

***** 

(b) Regulations for the control of 
sulfur dioxide in the State of Ohio. 
***** 

(39) In Lucas County, * * * 
***** 

(viii) * * * 

(A) 0.90 pound of SO* per million BTU 
actual heat input for fossil fuel-fired 
steam generating units numbered B001, 
B002, B003, and B004. 

(B) 1.03 pound of SO* per million BTU 
actual heat input for process heaters or 
fossil fuel-fired steam generating units 
number B005, B006, and B013. 

(C) 1.21 pounds of SO* per million 
BTU actual heat input for process heater 
numbered B009 and for the stack 
connecting process heaters numbered 
B007 and B008. 

(D) 1.29 pounds of SO* per million 
BTU actual heat input for process heater 
number B014. 

(E) 1.57 pounds of SO* per 1,000 
pounds of charging stock for catalytic 
cracking unit P003 and CO boiler B016 
connected to the same stack. 


(F) 200 pounds of SO* per 2,000 
pounds of sulfur processed for sulfur 
recovery plant B005. 

(G) Gulf Oil or any subsequent owner 
or operator of these facilities located in 
Lucas County, Ohio, shall not cause or 
permit the combustion of refinery fuel 
gas at process heaters numbered B010, 
BOH, B012, B015 and for the waste heat 
boiler stack connecting process heaters 
numbered B017, B018, BO 19 and B020 
containing a total sulfur content 
expressed as hydrogen sulfide in excess 
of 10 grains of hydrogen sulfide per 100 
dry standard cubic feet of refinery fuel 
gas or the emission of S0 2 from any 
stack at the above units in excess of 0.04 
pound of SO* per million BTU actual 
heat input. 

(H) Gulf Oil or any subsequent owner 
or operator of the Gulf Oil facilities 
located in Lucas County, Ohio, shall 
operate only one of the units numbered 
B001, B002, B003. and B004 
simultaneously with the 3 units 
numbered B005, B006 and B016. 

(I) Gulf Oil or any subsequent owner 
or operator of the Gulf Oil facilities 
located in Lucas County, Ohio, shall not 
operate more than two of the units 
numbered B001, B002, B003, and B004 
simultaneously with two of the units 
numbered B005, B006, and B016. 

(J) Gulf Oil or any subsequent owner 
or operator of the Gulf Oil facilities 
located in Lucas County, Ohio shall limit 
the simultaneous operation of B001, 

B002, B003, and B004 to the operating 
configurations specified in 

§ 52.1881(b)(39)(viii) (H) and (I). 

Dated: March 24,1980. 

John McGuire, 

Regional Administrator. 

|FR Doc. 80-10286 Filed 4-0-80: 8:45 am) 

BILLING COOC 6580-01-11 


40 CFR Part 52 
[FRL 1455-6] 

Approval and Promulgation of 
Nonattainment Plan for Wisconsin 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed rulemaking. 

summary: Wisconsin has submitted to 
the EPA revisions to its State 
Implementation Plan (SIP) as required 
by Part D of the Clean Air Act. These 
revisions amend Wisconsin’s particulate 
regulation, NR 154.11, to require more 
stringent controls on traditional and 
fugitive particulate sources which are in, 
or affect, areas not attaining the primary 
or associated areas not attaining the 
secondary National Ambient Air 
Quality Standards (NAAQS) for total 
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suspended particulates (TSP), and they 
amend the sulfur dioxide (SO*) 
regulations to provide for attainment of 
the NAAQS in Madison and Brokaw. 
Additionally, the revisions add a 
definition to NR 154.01; amend NR 
154.02 to provide a procedure for 
granting variances and to issue delayed 
compliance orders; revise NR 154.03 to 
provide a mechanism for noting which 
areas within the State are not attaining 
the NAAQS for each pollutant and for 
identifying those sources which 
contribute to the nonattainment of the 
NAAQS; and revise NR 154.06, which 
deals with reporting, record keeping, 
compliance testing, operation and 
inspection of sources, and air pollution 
control equipment malfunction 
prevention and abatement plans. The 
EPA is proposing today, with one 
exception, to approve or conditionally 
approve these changes to the Wisconsin 
SIP and is soliciting comments on the 
proposed SIP revision and on its 
proposed action. The one exception 
involves the process fugitive emissions 
from coking operations covered by NSR 
154.11(2)(b)4.c. This portion of the 
regulations will be covered by a 
supplementary notice of proposed 
rulemaking at a later date. 

DATE: Comments on these revisions and 
on the proposed EPA action on these 
revisions are due by May 5,1980. 
addresses: Copies of these revisions to 
the SIP are available for inspection at 
the following addresses: 

U.S. Environmental Protection Agency. 

Region V. Air Programs Branch, 230 South 
Dearborn Street, Chicago. Illinois 60604. 

U.S Environmental Protection Agency. Public 
Information Reference Unit, 401 M Street, 
S.W., Washington. D.C. 20460. 

Wisconsin Department of Natural Resources, 
Bureau of Air Management, 101 South 
Webster. Madison, Wisconsin 53707. 

WRITTEN COMMENTS SHOULD BE SENT 

TO: Gary V. Gulezian, Chief, Regulatory 
Analysis Section (5AHAP), USEPA, 
Region V, 230 South Dearborn Street, 
Chicago, Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 
Robert B. Miller, Regulatory Analysis 
Section (5AHAP), USEPA, Region V, 230 
South Dearborn Street, Chicago, Illinois 
60604, (312) 886-6031. 

SUPPLEMENTARY INFORMATION: On 
March 3,1978 (43 FR 8962) and on 
October 5,1978 (43 FR 45993), pursuant 
to the requirements of section 107 of the 
Clean Air Act (Act) as amended in 1977, 
EPA designated certain areas in each 
state as not meeting the NAAQS for 
TSP, SO*, carbon monoxide, 
photochemical oxidants, and nitrogen 
dioxide. 


Part D of the Act, added by the 1977 
Amendments, requires each State to 
revise its SIP to meet specific 
requirements for areas designated as 
nonattainment. These SIP revisions must 
demonstrate attainment of the primary 
NAAQS as expeditiously as practicable, 
but not later than December 31,1982. 
Under certain conditions the date may 
be extended to December 31,1987 for 
photochemical oxidants and/or carbon 
monoxide. 

In response to these requirements, on 
July 12,1979, the Secretary of the 
Department of Natural Resources (DNR) 
submitted to the EPA revisions to the 
Wisconsin SIP. On September 4,1979, 
the Secretary submitted additional 
background material. On November 27, 
1979. the Secretary submitted all of 
Wisconsin's air regulations which were 
effective as of the date of submittal. 

The EPA approved as a revision to the 
SIP Wisconsin’s stationary source 
hydrocarbon control strategy on January 
11,1980, (45 FR 2319). The EPA will 
propose in the near future action on 
Wisconsin’s ozone and carbon 
monoxide strategies, which include 
transportation control measures, and on 
whether Wisconsin’s new source review 
(NSR) program meets the requirements 
of Part D. 

Today EPA is proposing for public 
comment rulemaking action on the 
following portions of Wisconsin’s 
submittals: 

1. An addition to NR 154.01, 
Definitions; 

2. Amendments to NR 154.02, 
Applicability, Delayed Compliance. 
Variances; 

3. A revision of NR 154.03, 
Nonattainment Areas, Sources Affected; 

4. A revision of NR 154.06 Sources 
Reporting, Recordkeeping, Testing, 
Inspection and Operation; and 

5. Amendments to NR 154.11, Control 
or Particulate Emissions. 

These regulations were forwarded by 
the Secretary to the EPA and the 
Wisconsin Revisor of Statutes on July 
18,1979 and were effective in Wisconsin 
as of October 1,1979. 

EPA is proposing for public comment 
rulemaking action on the SO* 
regulations for Madison and Brokaw. 
The SO* regulations have been adopted 
by the Wisconsin Natural Resources 
Board and were forwarded to the 
Wisconsin Revisor of Statutes for 
publication on September 21,1979, and 
October 29,1979, respectively. These 
regulations were effective in Wisconsin 
as of December 1,1979 and February 1, 
1980, but the final regulations have not 
been submitted to the EPA. The EPA 
will complete Federal Rulemaking on 
the SO* portion of the plan upon the 


State’s submittal of the effective 
regulations. If the regulations submitted 
are significantly different from those 
being proposed today, the EPA will 
repropose those regulations for public 
comment. 

Today’s proposed action on 
Wisconsin’s TSP and SO* control 
strategies does not lift the growth 
restrictions established under Section 
110(a)(2)(I). The restrictions will remain 
in effect in each nonattainment area 
until EPA has taken final action to 
approve or conditionally approve as 
satisfying Part D both the NSR program 
and the specific TSP and SO* control 
strategy developed for that 
nonattainment area. 

Wisconsin’s recommended changes to 
the SIP and EPA’s proposed action on 
these changes are discussed under each 
applicable regulation. Public hearings on 
the changes in NR 154.01,154.02,154.03, 
154.06, and 154.11 were held in February 
1979, in Beloit, Milwaukee and Wausau. 
A hearing on the TSP technical support 
document for Beloit was held in Beloit 
on May 21,1979, a hearing on the TSP 
technical support document for 
southeast Wisconsin was held in 
Milwaukee on June 20,1979, a hearing 
on the SO* regulation for Madison was 
held in Madison on June 1,1979, and a 
hearing on the SO* regulation for 
Brokaw was held on February 19,1979, 
in Wausau. 

The measures proposed for 
rulemaking today have been integrated 
within Wisconsin’s existing SIP 
regulations. The present emission 
control regulations for any source will 
remain applicable and enforceable to 
prevent a source from operating without 
controls, or under less stringent controls, 
while it is moving toward compliance 
with the new regulations. In some 
instances, the present emission control 
regulations contained in the federally 
approved SIP are different from the 
regulations currently being enforced by 
the the State. In these situations, the 
present federally approved SIP will 
remain applicable and enforceable until 
there is compliance with any applicable 
newly promulgated and federally 
approved regulations. 

Failure of a source to meet applicable 
pre-existing regulations will result in 
appropriate enforcement action, which 
may include assessment of 
noncompliance penalties. Furthermore, 
if there is any instance of delay or lapse 
in the applicability or enforceability of 
the new regulations, because of a court 
order or for any other reason, the pre¬ 
existing regulations will be applicable 
and enforceable. 

The principal exception to this rule is 
in cases where there is a conflict 
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between the requirements of the new 
regulations and the requirements of the 
existing regulations such that it would 
be impossible for a source to comply 
with the pre-existing SIP while moving 
toward compliance with the new 
regulations. In these situations, the State 
may exempt a source from compliance 
with the pre-existing regulations. Any 
exemption granted will be reviewed and 
acted on by the EPA as a SIP revision. 

In its review EPA has specified 
portions of the proposed SIP which are 
considered disapprovable, approvable, 
and conditionally approvable. For minor 
deficiencies, EPA is proposing that the 
SIP be approved on the condition that 
the state submit corrections on a 
specified schedule. The EPA Regional 
Office will negotiate with the State on 
an acceptable schedule. A conditional 
approval will mean that the restrictions 
on construction (under section 
110(a)(2)(I) and the SIP) will not apply 
unless the state fails to submit 
corrections by the specified date, or 
unless the corrections are ultimately 
determined to be inadequate. 

Conditional approval will not be granted 
without strong assurance by the 
appropriate State officials that the 
deficiencies will be corrected. 
Conditional approval is discussed in 
more detail in separate notices 
published in the July 2,1979, and the 
November 23,1979, issues of the Federal 
Register (44 FR 38583 and 44 FR 76182). 

EPA solicits comments on both the 
proposed SIP revisions and the proposed 
EPA action on these revisions from all 
interested parties. EPA specifically 
solicits public comment on the proposals 
for conditional approval. EPA also 
encourages residents and industries in 
adjoining States to comment on any 
interstate air quality impacts of the 
Wisconsin SIP. 

Total Suspended Particulates 

In the March 3,1978, Federal Register 
notice, as modifed on October 5,1978, 
the EPA designated portions of 4 
Counties in Wisconsin as not attaining 
the primary and secondary NAAQS for 
TSP and portions of 11 additional 
Counties which, although the Counties 
have attained the primary NAAQS, have 
not attained the secondary NAAQS. 
Wisconsin requested under section 
110(b) an extension until March 1980 for 
submittal of its plan for Counties which 
violate only the secondary NAAQS for 
TSP, and EPA approved this request on 
November 30, 1979, (44 FR 68829). EPA 
will propose for public comment 
rulemaking for the areas which are 
violating only the secondary NAAQS 
upon receipt from the State of revised 
regulations for these areas. 


Wisconsin has adopted regulations 
more stringent than its existing 
regulations for nonattainment areas. 
Wisconsin calls these regulations 
reasonably available control technology 
(RACT) regulations. These regulations 
are applicable to sources affecting 
nonattainment areas, as determined by 
analysis under NR 154.03. Wisconsin 
has not yet officially submitted the list 
of sources determined under NR 154.03 
to be affected by its RACT regulation, 
but a preliminary list for the Southeast 
district (Milwaukee and Waukesha) and 
the Beloit area was submitted as a part 
of the SIP. EPA's review of the 
particulate regulations is based on this 
preliminary list and on the 
nonattainment areas designated by the 
EPA in the Federal Register. The 
nonattainment areas preliminarily 
analyzed by Wisconsin are the same or 
contain the EPA designated 
nonattainment areas. Therefore, the 
analysis for the areas designated by the 
EPA are covered by the Wisconsin 
analysis. 

However, an analysis for Pacific 
Township, Columbia County has not 
been submitted and, therefore, the 
requirements of Part D have not been 
met for the Columbia County 
nonattainment area. 

Wisconsin has found that 
nonattainment RACT particulate 
regulations are not sufficient to attain 
the primary particulate standards by 
1982 in Milwaukee, Waukesha and Rock 
Counties. Wisconsin’s analysis for Rock 
County (Beloit) shows that the primary 
standard can be attained if, in addition 
to the RACT regulation, an open burning 
ban is placed in effect in Beloit. 

In Milwaukee and Waukesha County 
the revised regulations will not provide 
for attainment of the primary standards 
by 1982 for an area around the 
Menomonee River Valley and in 
localized areas around quarries. 
Wisconsin’s analysis further showed 
that large areas of these three Counties 
will not attain the secondary particulate 
standard by 1982. 

In cases where the attainment of 
NAAQS cannot be demonstrated 
despite the application of RACT to 
traditional sources of particulate matter 
such as industrial point and industrial 
fugitive sources. EPA will approve State 
SIPs contingent upon a commitment by 
the State to (1) study further the causes 
for particulate nonattainment, including 
the degree to which nontraditional area 
sources affect air quality, and (2) 
develop and submit to EPA additional 
strategies and enforceable regulations 
adequate to demonstrate attainment by 
the statutory attainment date. These 
additional regulations may require point 


source controls more stringent than 
RACT if more stringent controls are 
necessary to demonstrate attainment. 

Wisconsin submitted such a 
commitment as a part of the July 12, 

1979, SIP package. The commitment 
included a schedule which calls for 
adoption of an additional commitment 
to implement fugitive dust control 
measures by May 1980, for completion 
of detailed analyses of the 
nonattainment areas by September 1980, 
and for adoption of appropriate 
regulations to be submitted as revisions 
to the SIP by May 1981. Wisconsin’s 
commitment, which is expected in May 

1980, must contain the commitment and 
a schedule to develop and seek adoption 
of point source controls beyond RACT, 
if such controls are shown to be 
necessary to demonstrate attainment in 
designated nonattainment areas. 
Because the Beloit attainment 
demonstration is based on an open 
burning ban, the State must commit to 
submitting an approvable and 
enforceable open burning ban for the 
Beloit area. The May 1981 package must 
contain a revised attainment 
demonstration based on the emissions 
predicted from sources upon compliance 
with the revised regulations. 

Additionally the EPA has noted the 
following deficiencies in the attainment 
demonstration which it currently has 
received as a portion of the July 12,1979. 
Wisconsin submittal. 

(1) Wisconsin’s demonstration 
analysis is based on the draft 
regulations as proposed by the State for 
public comment. As a result of this 
public comment certain portions of the 
regulations were modified before 
adoption. This has caused the emission 
reduction credits to be overestimated in 
Wisconsin's submitted analysis, 
because the analysis was based on the 
draft and not the adopted regulations. 
Some of these modifications were: (a) A 
revision to the regulations on minimum 
silt content and throughput requirement 
for storage piles before controls are 
needed, (b) a 10 vehicle in any hour 
requirement on roads before controls 
are needed, and (c) a grandfather clause 
for cupolas already meeting a 0.2 
pounds/1000 pounds of exhaust gas 
emission rate. The resulting decrease in 
the emission reductions expected from 
these regulations should be quantified in 
the revised technical support document 
which is scheduled to be submitted to 
the EPA in May 1981. This will assist the 
DNR and the EPA in determining the 
attainment status of the Wisconsin 
primary nonattainment areas and what 
additional measures may be necesssary. 

(2) Certain facilities in Wisconsin are 
currently emitting less than the amount 
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which is allowable under the new 
regulations. Wisconsin’s attainment 
demonstration is based on allowable or 
actual emission levels, whichever is 
lower. Wisconsin must either develop 
an enforceable method of keeping these 
facilities emitting below the allowable 
emission limitations or in its May 1981 
analysis, the attainment demonstration 
must be based on only allowable 
limitations. This is because without an 
enforceable method for preventing 
sources from emitting at levels above 
their present actual emission rates the 
increment between actual and allowable 
emissions may be used for increased 
emission, emission offsets, or “bubbles.” 

Because Wisconsin has adopted 
RACT regulations and because it has 
committed to further study of possible 
fugitive dust problems, the EPA is 
proposing to approve the submitted 
attainment demonstration and schedules 
for developing any necessary additional 
regulations. However, future TSP 
attainment demonstrations must 
address the above observations. 
Wisconsin’s new source review 
program, which is essential to an 
approvable Part D plan, will be 
addressed in a future Federal Register 
notice. 

As to the TSP regulations themselves. 
Wisconsin has submitted new 
particulate regulations which Wisconsin 
has determined are RACT. Wisconsin's 
particulate nonattainment strategy, 
however, does not require stationary 
sources to control their emissions to 
RACT unless the sources significantly 
impact the ambient air in a 
nonattainment area, i.e., one microgram 
per cubic meter on an annual basis or 
five micrograms per cubic meter on a 24- 
hour basis. The RACT fugitive 
regulations apply to sources within the 
nonattainment area or to sources whose 
fugitive emissions of and by themselves 
significantly impact a nonattainment 
area. The RACT emission limitations on 
traditional sources, regardless of the 
location of the sources, only apply to 
vsources whose emissions, excluding 
fugitive emissions, significantly impact a 
nonattainment area. Of course, 
Wisconsin’s existing regulations 
continue to apply to those sources to 
which the RACT regulations do not 
apply. 

A tentative list of sources to which the 
RACT requirements of proposed NR 
154.11 apply is included within the 
State’s technical support document. 
However, following the requirements of 
proposed NR 154.03(2), the sources 
which are in or significantly impact the 
nonattainment areas in Milwaukee, 

Rock, and Waukesha Counties will 


officially be identified in a document to 
be issued by the Department in early 
1980 after 30-day notice and public 
hearing. This document and any 
subsequent modification to the 
document must be submitted for EPA 
approval. 

However, in reviewing the tentative 
list of significantly impacting sources, 
the EPA has noted that there are major 
sources within the designated 
nonattainment areas which are not 
considered to significantly impact, and, 
therefore, the more stringent emission 
limitations do not apply to them. Section 
172(b)(3) of the Act required States to 
adopt, as part of their Part D plan, 

RACT controls on sources within 
nonattainment areas. RACT, however, 
by definition is a source specific 
determination. It is possible, therefore, 
that Wisconsin considers that its revised 
NR 154.11 requires RACT for all major 
sources situated within the 
nonattainment areas in Milwaukee, 

Rock, and Waukesha Counties. If that is 
true, then NR 154.11 meets the 
requirements of Section 172(b)(3). 

The EPA is proposing today to 
conditionally approve Wisconsin’s 
nonattaninment particulate regulations. 
The conditional approval is based on 
the State submitting during the public 
comment period 1) a certification that 
revised NR 154.11 constitutes RACT for 
all major sources within the 
nonattainment areas of Milwaukee, 

Rock, and Waukesha Counties or a 
schedule for adopting RACT regulations 
for all of these sources, and 2) an 
approvable, enforceable list of 
geographic areas and sources to which 
the new RACT regulations apply. 

NR 154.11(2)(b)3.a. and 4.b. specify 
opacity standards. The DNR needs to 
submit its opacity reading 
methodologies for all types of sources 
covered by NR 154.11(2)(b)3.a. and 4.b. 
EPA is not proposing for public 
comment rulemaking on the coke battery 
provisions of NR 154.11(2)(b)4.c. today, 
but will in the future issue a 
supplementary notice of proposed 
rulemaking on paragraph (2)(b)4.c. EPA 
is proposing to conditionally approve 
NR 154.11(2)(b), except for the coke 
battery provisions of NR 154.11(2)(b)4.c., 
if the DNR submits to the EPA its 
opacity reading methodologies. 

The NR 154.11(2)(b)l. paving 
requirements only apply to private 
roadways and areas subject to traffic of 
10 more vehicles in any hour. Wisconsin 
DNR should submit the methodology 
they will use to determine the 10 vehicle 
in any hour minimum, the criteria it will 
use to determine what roads and areas 
should be measured, and who will be 
responsible for performing the 


measurements. NR 154.11 (2)(b)2. 
exempts storage piles from controls if its 
silt content is under 5%. The DNR should 
submit to the EPA the methodology it 
plans to use to sample and determine 
silt content in storage piles, the criteria 
it will use to determine what storage 
piles need to have its silt content 
measured, and who is responsible for 
doing the measuring. The methodology 
should include the silt variability 
allowed, the frequency of sampling, the 
procedures for sampling, and the record 
keeping requirements. Additionally, the 
DNR should submit the methodology it 
plans to use and the record keeping it 
will require to determine if the material 
transfer of a storage pile is greater than 
100 tons in any year. Finally, NR 
154.11(2)(b) contains such requirements 
as watering, chemical suppression, 
treatment with stabilizers, and cleaning. 
The DNR should submit to the EPA 
procedures which it will use in 
evaluating and enforcing these control 
techniques. For example, Wisconsin 
could require industrial sources subject 
to this rule to submit fugitive control 
plans which would include details such 
as frequency of control operation, 
quantities and methods of dust 
suppressant application, and the type of 
equipment to be used. 

The EPA is proposing to conditionally 
approve NR 154.11(2)(b) subject to 
DNR’s submittal of the methodoligies 
and procedures for enforcing this 
portion of the regulations. 

NR 154.11(3)(b)l.a. requires controls 
on cupolas melting more than 200 tons of 
metal in any year. NR 154.11(3)(e) and 
NR 154.11(4) (e) and (f) provide less 
stringent regulations for existing sources 
which presently have good controls and 
have not allowed those controls to 
significantly deteriorate. EPA is 
proposing to conditionally approve 
these regulations subject to the State 
submitting the methodology which will 
be used to determine the continuing 
applicability of these provisions to 
specific sources. When the State 
determines to which sources the 
grandfather clauses of NR 154.11(3)(e), 
(4)(e), and (4)(f) apply, it should submit 
the list of these sources to the EPA and 
update the list periodically. 

In NR 154.11(5)(d) 1. of the SIP, 
facilities of less than 250 MMBTU/hr in 
Southeast Wisconsin are prohibited 
from burning coal. Sources of this size 
are additionally limited to 0.15 lbs of 
particulate-MMBTU. Because of fuel 
shortages, in 1976 this prohibition on 
burning coal was lifted, and an emission 
limitation varying with the size of the 
facility from 0.30 to 0.15 lbs/MMBTU 
was promulgated in its stead by the 
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State. EPA informed the State at that 
time because certain portions of 
Milwaukee had not attained the primary 
particulate standard and because the 
revision was a relaxation of particulate 
regulations, the EPA could not approve 
the revision until it was made a part of 
an integrated enforceable strategy 
designed to attain the standards. 
Wisconsin has now submitted this 
change to the EPA as a part of 
Wisconsin’s revised particulate 
regulations which the EPA is proposing 
today. Additionally, the regulations 
being proposed today require that 
sources in primary, or associated 
secondary, nonattainment areas meet 
the requirements of NR 154.11(4) (c) and 
(f). EPA is proposing to approve this 
change in the Wisconsin SIP becaise it 
is an intrinsic part of Wisconsin’s 
revised overall SIP strategy which was 
developed to apply RACT emission 
limitations to nonattainment area 
sources. EPA is specifically requesting 
public comment on its proposed course 
of action. 

EPA is proposing today to approve or 
conditionally approve, as discussed 
above, NR 154.11 with the exception of 
the coke battery provisions of paragraph 
(2)(b)4.c. 

Sulfur Dioxide 

On March 3,1979, the EPA designated 
an area within the City of Madison and 
the Village of Brokaw as not attaining 
the primary S02 NAAQS. The Secretary 
of the DNR has submitted S02 
regulations for both areas to the 
Wisconsin Revisor of Statutes for 
publication. It is these regulations which 
the EPA is proposing today. 

The DNR has developed S02 
regulations applicable to sources within 
the City of Madison. These regulations 
were developed using computer 
dispersion modeling and Wisconsin has 
found that the regulations are sufficient 
to attain the S02 NAAQS. Wisconsin 
used only one year of meteorological 
data in the Madison analysis because 
that was the amount of data available 
when the analysis was performed. 
However, five years of meteorological 
data is now available for Madison and 
all subsequent modeling in Madison, or 
any other area in Wisconsin where five 
years is available, must utilize five years 
of meteorological data. EPA is proposing 
to approve the S02 regulations for the 
City of Madison. 

The DNR also utilized computer 
dispersion modeling to develop S02 
regulations applicable to sources within 
the Village of Brokaw. One year of 
meteorological data was also used in 
Brokaw because of data availability at 
the time of the analysis. Five years is 


currently available, and future analyses 
must utilize five years. The Brokaw S02 
regulations are stringent enough to 
attain the S02 standards, assuming that 
sources in Brokaw continue to use 
natural gas or fuel oil. However, if a 
source in Brokaw would switch to coal, 
there would be no enforceable S02 
emission limitation on these emissions. 
Therefore, if a source in Brokaw 
presently has the capability of burning 
coal and does indeed to switch to coal, 
Wisconsin must submit to the EPA a 
revision to the SIP which would assure 
the attainment of the standards. 

EPA is proposing to approve the S02 
regulations for the Village of Brokaw. 
However, if a major source in Brokaw 
switches to coal a SIP revision will be 
required. 

Applicability, Delayed Compliance, 
Variances 

NR 154.02 allows a source under 
specified circumstances to apply for a 
"delayed compliance order" (DCO). A 
DCO as termed by the DNR is not the 
same as the Section 113(d) Federal 
Delayed Compliance Order in the Clean 
Air Act, 42 U.S.C. Section 7413(d). A 
DCO issued by the State of Wisconsin is 
a variance from State regulation. Under 
State law, a DCO may be issued 
whenever a source is not in compliance 
with existing regulations either because 
of conditions beyond the source control 
or because of a malfunction. DCO’s for 
sources must be submitted to the EPA 
for approval and will be treated as 
proposed revisions to the SIP. To be 
approved, any such submission must 
meet the applicable parts of the Act. The 
EPA cannot approve a compliance 
schedule for any source which extends 
beyond the deadlines contained in 
section 172(a) of the Act in any area 
which does not meet the primary 
standards by such deadlines. In NR 
153.02 it is assumed (see NR 154.06(2)(f) 
and (h)) but never explicitly stated that 
a malfunction or noncompliance with 
the SIP constitute a violation. The EPA 
for Federal purposes will treat 
malfunction or noncompliance as a 
violation of the SIP. Wisconsin should 
modify NR 154.02 such that it explicitly 
states that a malfunction is a violation. 

In addition, NR 154.02(3) gives the 
Department the right to grant source 
specific variances from RACT. For 
major sources these will be sumitted to 
the EPA for approval and will be treated 
as revisions to the SIP by the EPA. EPA 
is proposing to approve NR 154.02. 

Nonattainment Areas, Sources Affected 

NR 154.03 authorizes the Department 
to publish nonattainment area 
designations and to publish lists of 


sources which impact upon such 
nonattainment areas. Because these 
listings determine the applicability of 
emission limitations to specific sources; 
these lists of sources must be submitted 
as revisions to the SIP. EPA is proposing 
to approve NR 154.03. 

Sources Reporting, Recordkeeping, 
Testing, and Operation 

NR 154.06 (5)(b)3. requires sources to 
use the ASME performance test code 27, 
EPA approved methods, or other 
methods approved by the DNR in 
determining source compliance. 
However, EPA is not acting on these test 
methods because they are already part 
of the original SIP. EPA recommends 
that all States use EPA methods when 
conducting source tests. If alternative 
test methods are approved by the DNR, 
these test methods must be submitted to 
the EPA as SIP revisions. 

NR 154.06(7), which is not significantly 
modified from the requirements in the 
present SIP, requires a source to allow 
an inspector to enter its facility for the 
purpose of inspection. It is not clearly 
stated within the regulation as to what 
constitutes an "inspection", but EPA 
interprets this term to allow, at the 
inspecting agency’s discretion, any and 
all necessary inspection techniques and 
methods. EPA is proposing to approve 
NR 154.06. 

Interested persons are invited to 
comment on these revisions to the 
Wisconsin SIP and on EPA’s proposed 
actions. Comments should be submitted 
to the address listed in the front of this 
Notice. All comments received will be 
available for inspection at the Region V 
Office, Air Programs Branch, 230 South 
Dearborn Street, Chicago, Illinois 60604 
The EPA has determined that a 30 day 
comment period is proper because the 
public was notified on August 14,1979. 
of the availability of Wisconsin’s SIP 
submittal (44 FR 47759). 

Under Executive Order 12044 (43 FR 
12681), EPA is required to judge whether 
a regulation is "significant" and, 
therefore, subject to certain procedural 
requirements of the Order or whether it 
may follow other specialized 
development procedures. EPA labels 
these other regulations "specialized." I 
have reviewed this proposed regulation 
pursuant to the guidance in EPA’s 
response to Executive Order 12044, 
"Improving Environmental Regulations," 
signed March 29,1979 by the 
Administrator, and I have determined 
that it is a specialized regulation not 
subject to the procedural requirements 
of Executive Order 12044. 

This Notice of proposed rulemaking is 
issued under the authority of Sections 
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110 and 172 of the Clean Air Act, as 
amended. 

Dated: January 24,1980. 

John McGuire, 

Regional Administrator. 

jFR Doc. 80-10224 Filed 4-3-00: 8:45 am| 

BILLING COOE 6560-01^ 

40 CFR 52 
1FRL 1455-8] 

Approval and Promulgation of State 
Implementation Plan Revision for Ohio 

agency: U.S. Environmental Protection 

Agency 

action: Corrections to the notice of 
proposed rulemaking. 

SUMMARY: On March 10,1980 (45 FR 
15192) the U.S. Environmental Protection 
Agency (USEPA) published a Notice of 
Proposed Rulemaking (NPR) for the 
Ohio State Implementation Plan (SIP). 
These revisions were to the carbon 
monoxide and ozone portions of the 
Ohio SIP and were submitted to USEPA 
on July 27,1979 and September 13,1979. 
In the NPR USEPA proposed rulemaking 
on transportation control plans and 
attainment demonstrations for eight 
urban nonattainment areas; an 
inspection maintenance program for the 
Cincinnati and Cleveland urban areas; 
and revised regulations for controlling 
volatile organic compound (VOC) 
emissions from stationary sources. 
USEPA’s proposed action was 
incorrectly published in specific portions 
of the March 10,1980 Federal Register 
(45 FR 15192). The purpose of this notice 
is to correct those errors. 

FOR FUTHRER INFORMATION CONTACT: 
Richard J. Clarizio, Regulatory Analysis 
Section, Air Programs Branch, Region V, 
U.S. Environmental Protection Agency, 
230 South Dearborn Street, Chicago, 
Illinois 60604 (312) 886-6035. 
SUPPLEMENTARY INFORMATION: 

In the March 10,1980 Federal Register 
(45 FR 15192) the following corrections 
should be made: 

(a) On page 15201, the first column, 
first paragraph, second sentence 
presently reads as follows: 

"USEPA therefore proposes to 
conditionally approve the carbon 
monoxide attainment demonstration for 
the Dayton Metropolitan Area if . . 
However, this sentence should read as 
follows: 

"USEPA proposes to approve the 
carbon monoxide attainment 
demonstrations for the Dayton 
Metropolitan Area if . . 

(b) On page 15206. the third column, 
fourth paragraph, second sentence 
presently reads as follows: 


"USEPA’s review indicates that the 
data supporting the scheduled dates 
submitted for each of the sources and 
that these dates are expeditious." 
However, this sentence should read as 
follows: 

"USEPA has reviewed the data 
supporting the scheduled dates 
submitted for each of the sources and 
believes that these dates are 
expeditious." 

(c) On page 15208, the second column 
in the paragraph beginning "USEPA 
proposes to approve . . the second 
sentence presently reads as follows: 

"However, for those facilities with a 
throughput of greater than 120,000 
gallons per year but less than 240,000 
gallons per year USEPA proposes to 
conditionally approve the exemption 
if . . 

However, this sentence should read as 
follows: 

"However, for these facilities with a 
throughput of greater than 120,000 
gallons per year but less than 240,000 
gallons per year USEPA proposes to 
approve the exemption if . . . 

Dated: March 26,1980. 

John McGuire, 

Regional Administrator. 

(FR Doc. 80-10223 Filed 4-3-80, 8:45 am| 

BILLING CODE 6560-01-M 


40 CFR Part 65 
[FRL 1453-6] 

Receipt of an Administrative Order 
Issued by the New Mexico 
Environmental Improvement Board to 
Public Service Co. of New Mexico 

agency: Environmental Protection 
Agency. 

action: Proposed rule. 

summary: EPA has recieved and 
proposes to approve in part and 
disapprove in part an Administrative 
Order issued by the New Mexico 
Environmental Improvement Board to 
Public Service Company of New Mexico. 
The Order requires the company to 
bring emissions from two coal burning 
electric utility steam generators into 
compliance with certain regulations 
contained in the federally-approved 
New Mexico State Implementation Plan 
(SIP), San Juan Unit No. 1 by December 
31,1979, and San Juan Unit No. 2 by 
April 18,1980. Because the Order has 
been issued to a major source and 
permits a delay in compliance with 
provisions of the SIP, it must be 
approved by EPA before it becomes 
effective as a Delayed Compliance 
Order under Section 113(d) of the Clean 


Air Act, 42 U.S.C. 7401 el seq (the Act). 

If approved by EPA, the Order will 
constitute an addition to the SIP. In 
addition, a source in compliance with an 
approved Order may not be sued under 
the federal enforcement or citizen suit 
provisions of the Act for violations of 
the SIP regulations covered by the 
Order. The purpose of this notice is to 
invite public comment on the actions 
EPA proposes to take with respect to 
this Order. 

date: Written comments must be 
received on or before May 5,1980. 
addresses: Comments should be 
submitted to Director, Enforcement 
Division, Environmental Protection 
Agency, Region 6,1201 Elm Street, 

Dallas. Texas 75270. The State Order, 
supporting materials, and comments 
received in response to this notice may 
be inspected and copied (for appropriate 
charges) at this address during normal 
business hours. 

FOR FURTHER INFORMATION CONTACT: 

Paige Murphy, Attorney. Legal Branch, 
Enforcement Division, Environmental 
Protection Agency, First International 
Building, 1201 Elm Street, Dallas, Texas 
75270, (214) 767-2760. 

SUPPLEMENTARY INFORMATION: Public 
Service Company of New Mexico 
operates a coal burning electric utility 
steam generation plant located in San 
Juan County, New Mexico. The order 
under consideration addresses 
emissions from its San Juan Power 
Plant. San Juan Unit No. 1 is classified 
as a new source, subject to New Mexico 
Air Quality Control Regulation 602.A 
(NM 602.A), adopted by the New Mexico 
Environmental Improvement Board on 
March 25,1972, and approved by EPA 
on May 31,1972, and to New Mexico Air 
Quality Control Regulation 603.A (NM 
603.A), adopted by the New Mexico 
Environmental Improvement Board on 
March 25,1972, and approved by EPA 
on May 31,1972. San Juan Unit No. 2, 
classified as an existing source, is 
subject to New Mexico Air Quality 
Control Regulation 602.B (NM 602.B) 
adopted by the New Mexico 
Environmental Improvement Board on 
June 9,1978, and currently pending 
approval by EPA, and to New Mexico 
Air Quality Control Regulation 504.C 
(NM 504.C). adopted by the New Mexico 
Environmental Improvement Board on 
March 25,1972 and approved by EPA on 
May 31.1972. 

The Order, received by EPA, Region 6, 
on December 7,1979, requires that San 
Juan Unit No. 1 comply with NM 602.A, 
which limits emissions of Sulfur 
Dioxide, and NM 603.A, which limits 
emissions of Nitrogen Dioxide, by 
December 31,1979. Because that date 













22988 


Federal Register / Vol. 45, No. 67 / Friday, April 4, 1980 / Proposed Rules 


has passed, the Order is moot insofar as 
it addresses San Juan Unit No. l’s 
compliance with NM 602.A and NM 
603.A. EPA will take no action 
approving or disapproving those 
portions of the Order which have 
become moot. 

The Order further addresses NM 
504.C which limits particulate emissions 
from existing coal-burning equipment 
(those units fully constructed or under 
construction prior to September 1,1971). 
The Order requires final compliance 
with San Juan Unit No. 2 with NM 504.C 
by April 18,1980. Under Section 
113(d)(1)(D) of the Act, orders may be 
issued extending the date for final 
compliance to a date three years after 
the date for that final compliance 
specified in the applicable state 
implementation plan. NM 504.C, as 
approved by EPA at the present time, 
requires final compliance by December 
31,1974. EPA is consequently without 
authority to approve an order allowing 
compliance beyond December 31,1977, 
and must disapprove that portion of the 
Order which would allow compliance 
with NM 504.C by April 18,1980. 

The Order additionally permits 
delayed compliance at San Juan Unit 
No. 2 with NM 602.B. New Mexico Air 
Quality Control Regulation NM 602.B 
limits the emissions of sulfur dioxide 
from existing coal-burning equipment 
(fully constructed or under construction 
prior to September 1,1971). As a 
revision to a previously-promulgated 
New Mexico Air Quality Control 
Regulation, this regulation is currently 
under review by EPA. In the event NM 
602.B is approved or conditionally 
approved by the Administrator pursuant 
to the requirements of Section 
110(a)(3)(A) of the Act, EPA proposes to 
approve that portion of the Order 
requiring final compliance with 602.B by 
April 18,1980. NM 602.B requires 
compliance as of July 9,1978, and an 
Order authorizing compliance by April 
18,1980, clearly falls within the three 
year limitation prescribed by Section 
113(d)(1)(D) of the Act. The source has 
consented to the terms of the Order, and 
has agreed to meet the requirements of 
the compliance schedule contained 
therein during the period of this informal 
rulemaking. 

The portion of the Order proposed to 
be approved satisfies the applicable 
requirements of Section 113(d) of the 
Act. To the extent the Delayed 
Compliance Order is approved, 
compliance with its terms would 
preclude further EPA enforcement 
action under Section 113 of the Act 
against this source for violations of the 
state air pollution control regulation 


covered by the Order during the period 
the Delayed Compliance Order is in 
effect. Enforcement against the source 
under the citizen suit provisions of the 
Act (Section 304) would also be barred. 
In the event of an emergency air 
pollution episode the source would have 
to comply with all of the provisions of 
Section 303 of the Act. Comments 
received by the date specified above 
will be considered in determining 
whether EPA should approve the 
Delayed Compliance Order. A transcript 
containing the testimony given at the 
public hearing concerning this Order 
held before the New Mexico 
Environmental Improvement Board on 
July 19,1979, will also be considered. 
After the public comment period, and 
after EPA has reviewed any comments 
received in response to this notice, the 
Administrator of EPA will publish in the 
Federal Register the Agency’s final 
action on the Order in 40 CFR Part 65. 
Frances E. Phillips, 

Acting Regional Administrator. Region 6. 
March 20,1980. 

|FR Doc. 80-10206 Filed 4-3-80; 8:45 am) 

BILLING CODE 6560-01-M 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Health Care Financing Administration 

42 CFR Part 431 

Medicare; Ambulance Service 

agency: Health Care Financing 
Administration (HCFA), HEW. 
action: Notice of decision to develop 
regulations. 

summary: The Health Care Financing 
Administration proposes to amend the 
Medicare regulations on ambulance 
service to provide coverage for round 
trip transportation of a hospital 
inpatient to another treatment facility 
(e.g., a hospital, physician’s office, clinic 
or therapy center) to obtain medically 
necessary disgnostic or therapeutic 
services not available in the hospital in 
which he or she is an inpatient. We also 
propose to include, as a covered 
ambulance service, transporation of a 
patient to a more distant hospital when 
the nearest hospital is not adequately 
equipped or does not have medical 
personnel qualified and available to 
provide treatment for the individual’s 
condition. The purpose of these 
regulations is to make the ambulance 
service benefit more responsive to 
patients' needs and consistent with 
changes in the health care delivery 
system. 


The Department of Health, Education, 
and Welfare has classified the proposed 
regulations as policy significant. 

FOR FURTHER INFORMATION CONTACT: 
Henry J. Hehir, Health Care Financing 
Administration, Room 489, East High 
Rise, 6401 Security Boulevard, 

Baltimore, Maryland 21235, (301) 594- 
8561. 

Dated: February 9,1980. 

Leonard D. Schaeffer, 

Administrator, Health Care Financing 
A dministration. 

|FR Doc. 80-10251 Filed 4-3-80: 8:45 am) 

BILLING CODE 4110-35-44 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 
[Docket No. FEMA-5798] 

National Flood Insurance Program; 

Proposed Flood Elevation 

Determinations 

agency: Federal Insurance 

Administration, FEMA. 

action: Proposed rule. 

summary: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations in the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 
dates: The period for comment will be 
ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community. 

addresses: See table below. 

FOR FURTHER INFORMATION CONTACT: 

Mr. R. Gregg Chappell, National Flood 
Insurance Program (202) 426-1460 or Toll 
Free Line (800) 424-8872 (In Alaska and 
Hawaii call Toll Free Line (800) 424- 
9080), Room 5150, 451 Seventh Street, 
S.W. Washington, D.C. 20410. 
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the proposed determinations of 
base (100-year) flood elevations for 
selected locations in the nation, in 
accordance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. L. 
93-234), 87 Stat. 980, which added 
section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 44 CFR Part 67.4 (a). 

These elevations, together with the 
flood plain management measures 
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required by 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 


State City/town/county 


community may at any time enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal, State or Regional entities. 

These proposed elevations will also be 
used to calculate the appropriate flood 

Proposed Base (100-Year) Flood Elevations 


Source ol flooding 


insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

The proposed base (100-year) flood 
elevations for selected locations are: 


# Depth m 
feet above 

Location ground 

•Elevation 
in feet 
(NGVO) 


Alabama. 


Montgomery (City). Montgomery Alabama River . 

County. 

Tallapoosa River - 

Catoma Creek. 

Caney Branch - 

Genetta Ditch. . 

Clovertand Ditch . 

Wiley Creek .. 

Audubon Ditch. .. 

Baldwin Stough . 

Hannon Stough . 

Snowdoun Creek .. 

White Slough - 

Ramer Creek . 

West End Ditch _ 

Three Mile Branch . 

Sherwood Ditch - 

Galbraith Mill Creek . 

Otvef Creek - 


Intersection of river and center of Interstate Highway 65 .. 

At confluence with GaHbraith MiN Creek ... 

At confluence with Oliver Creek ......——-- 

Intersection of creek and Georgia Railroad. . . . 

100 feet upstream from center of U S. Highway 31 and 80 . 

100 feet upstream from center of Woodley Road .— 

100 feet upstream from center of U S. Highway 80 .. 

Intersection of branch and center of Interstate Highway 65 .~ 

Intersection of ditch and U S. Highway 31 and 82 .—. 

100 feet upstream from center of Seaboard Coast Line Railroad 

100 feet upstream from center of Interstate Highway 65 .. 

100 feet upstream from center of Court Street ... 

At confluence with Catoma Creek. .... 

350 feet downstream from center of Teaque Road -——- 

Intersection of ditch and U.S. Highway 331 --- 

50 feet upstream from center of Augusta Drive ... ...- 

100 feet upstream from center of Narrow Lane Road -- 

100 feet upstream from center ol Kingsbury Drive ... 

100 feet upstream from center ol Seibles Road -- 

100 feel upstream from center of Wildwood Drive . 

At confluence with Catoma Creek ---~- 

100 feet upstream from center of Narrow Lane Road. . 

Intersection of slough and Vaughn Road ---- 

At confluence with Catoma Creek -- 

At confluence with Alabama River ------ 

100 feet upstream from center of Air Base Boulevard ... 

Intersection of ditch and Terminal Road . . .. 

Intersection of branch and Lower Wetumpka Road . 

Intersection of branch and Seaboard Coast Line Railroad - 

150 feet upstream from center of Interstate Highway 85 ... 

intersection of drtch and East Haven Road —.. . . 

100 feet upstream from center of Farwood Drive ... 

At confluence with Alabama River. -- 

Intersection of creek and U.S Highway 231 -- 

Intersection of creek and Seaboard Coast Line Railroad 

Intersection of creek and Georgia Railroad -- 

Intersection of creek and U.S. Highway 80 -- 


•163 

*168 

•173 

•159 

•172 

*202 

•169 

*195 

•173 

*185 

•179 

*190 

•176 

•195 

•185 

•212 

•184 

*233 

•182 

•219 

•187 

•187 

•242 

•195 

•160 

•167 

•170 

*169 

*196 

*237 

•219 

•250 

*168 

•171 

•217 

•174 

•211 


Maps are available at City Hail. 124 N. Perry Street. Montgomery. Alabama 

Send comments to the Honorable Emry Foknar. Mayor, City of Montgomery. City HaH. P.O. Box 1111, Montgomery. Alabama 36102 Attention: Mr. J. Aronstem Jr.. Director. Planning and 

Development 


Arizona_____Peoria. City. Maricopa County. New River 


Beardsley Road (Extended). 


Agua Fria River 
Skunk Creek — 


Northern Avenue _ * * .080 

99th Avenue -----~— * 1 092 

Mountain View Road .—--—— -—- *1 004 

Peoria Avenue . . ....... *1,112 

Atchison, Topeka and Sante Fe Railroad .~.. *1.140 

Upstream side of Thunderbird Road - *1.155 

5.400 feet downslream of Bel Road... .... *1,175 

Bell Road ---- * 1 * 204 

Union Hill Drive _—- * 1.230 

Beardsley Road .......—...— * 1 .2 s3 

Dear Valley Roed -------- * 1 

Pinnacle Peak Road ------- * 1.311 

Bel Road (Extended) ....-~~~~~~~- * 1.162 

•1,188 

Confluence with New River --~~~-— .—~—— * 1 . 167 

33rd Avenue — — . ..... * 1.180 

Greenway Road --- “1.184 

Arizona Canal ----— * 1.205 

Upstream Corporate Limits ---—- *1,210 


Maps available at the City Hall Complex. 8355 West Peoria Avenue. Peoria. Arizona. 

Send comments to Honorable Edmund Tang. Mayor of Peona. P.O. Box 38. Peorta. Arizona 85345. 


Connecticut 


Hartland. Town. Hartford County .. West Branch Farmington River .... Corporate Limits.......-..—-- #502 

0.53 mile upstream of the Corporate Limits -— ... 512 

0 96 mile upstream of the Corporate Limits — --- *522 

1.40 miles upstream of the Corporate Limits -— *532 

1.576 miles upstream of the Corporate Limits ---- *538 


Maps available at the office ol the Selectmen. 

Send comments to Mr William Flagg. First Selectman of Hartland, Town Hall. South Road. East Hartland. Connecticut 06027. 

Florida_„___ City of Bartow. Polk County _ Peace River ... Just upstream of State Road 60 - 

Maps available at City Hall. 250 North Central Avenue. Bartow. Florida 33830. 

Send comments to Mayor Eugene L . Cote or Mr. James R. O'Conner. City Manager. City HaH. 250 North Central Avenue. Bartow. Florida 33830 


‘99 
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Proposed Base (100-Year) Rood Elevations—Continued 


• # Depth in 

feet above 

State City/town/county Source of Hooding Location ground 

•Elevation 
in feet 
(NGVD) 


Florida.... Tampa (City), Hillsborough 

County. 


Hillsborough River 
Guff of Mexico . 


Maps available City Hall, City Hall Plaza. Tampa. Florida. 


Intersection of nver and center of 40th Street _______ 

Intersection of John F. Kennedy Boulevard and Hoover Boulevard 

Intersection of Baysbore Boulevard and Interbay Boulevard . 

Intersection of Frank Adamo Dove (State Route 60) and 50th Street 
(U S 41). 


Send comments to the Honorable Bob Martinez. Mayor, City of Tampa. City Halt. City Hall Plaza. Tampa. Florida 33602 


•23 

•10 

•11 

•11 


Florida 


Winler Springs (City). Seminole Howell Creek ......___ 

County. 

Bear Creek .—... 250 feet downstream from center of Seaboard Coast Line Railroad 

Bridge 

100 feet upstream of center of Unnamed Road, east of confluence 
with Howell Creek and south ol Seaboard Coast Line Railroad. 


Gee Creek ......—..... 300 feel upstream from center of Moss Road _ _ _ 

Creek A —...... 50 feet upstream from center of Shore Road ..... 

Soldier Creek - Area south of creek along northern corporate limits north of northeast 

bend in South Road 

Little Howell Creek .. Intersection of creek and center of Celery Road_ __ 

Lake Jessup . Along shoreline . . ........ 


Maps available at City NaH, 400 North Edgemon. Winter Springs, Florida. 


Send comments to the Honorable Troy J. PUand. Mayor. City of Winter Springs. City Hall, 400 North Edgemon. Winter Springs. Florida 32707. 


•16 

•23 

•41 

•34 

•17 

•22 

•10 


Louisiana 


City of Bastrop. Morehouse 
Parish. 


Staulkinghead Creek . Just upstream of Henry Avenue-East ..... 

Jusl downstream of Arkansas and Louisiana Missouri Railroad . 

Just upstream of McFee Street ....... 

Just upstream of Cleveland Street ........ 

W-10 Canal .....— Approximately 100 feet upstream of Louisiana Highway 830-1 (Pleas¬ 

ant Drive) 

Just downstream of Northern Corporate Limits (Colbert Avenue Ex¬ 
tended) 

Horse Bayou. —..... Just upstream of Cherry Ridge Road ........ 

Just upstream of Donaldson Avenue _______........... 

Just upstream of Klarah Avenue ........ 


Maps available at City Hall. 202 E. Jefferson Avenue. Bastrop. Louisiana 71220. 

Send comments to Mayor John S Bond or Ms Kathy Martin, City Clerk, City HaH, 202 E. Jefferson Avenue. Bastrop. Louisiana 71220. 


•86 

•91 

•103 

•113 

•91 

•92 

•99 

•109 

*114 


Louisiana.._.. City of St Martinville, St Martin Bayou Teche_ 

Pansh 

Maps available at City Hall. 121 New Market Street. St. Martinville. Louisiana 70582. 


Berard Street (extended) ..... 

Just downstream of Cypress Island Coulee canal. 


Send comments to Mayor Earl H. Witlis or Mr Robert G Labbe. Administrative Assistant. Qty Hail. 121 New Market Street. St. Martinville. Louisiana 70582. 


•15 

•16 


Louisiana.—----— Unincorporated areas of Outski Bayou..... At confluence of Bayou Cone_____ *5 

Terrebonne Parish. Just upstream of State Highway 311...... *10 

Bayou Chauvtn..—_ Just upstream of Prospect Avenue . . . »7 

Bayou Grand Caillou-— Just upstream Gtynn Avenue........ «9 

Guff of Mexico......- Northwest of Bay Cocodne. *12 

Confluence of Bayou Petit CaiHou and Robinson Canal.. • 11 

South of Chauvtn........ *g 

Just north of the confluence of Boudreaux Canal and Bayou Petit *9 

Caillou 

Vidnity of Dulac......... - 8 

Vicinity of Montegut at the intersection of State Highways 55 and 58 *8 

At the intersection of State Highways 55 and 655.. *7 

Vicinity of Smith Ridge....... *7 

Vicinity of Klondyke west of the intersection of State Highways 24 and *6 

55. 

Vicinity of Ashland________ *6 

Vidnity of Crozier........... • 5 

Confluence of Bayou Terrebonne and Bayou Petit Caillou. ’5 

Confluence of the Intracoastal Waterway and Bayou LaCarpe. *5 

Local Runoff--- East of Johnson Ridge........... »i i 

West of Fair lane east of levee...... *6 

Vicinity of Chacahoula.......... *5 

Vicinity of Gibson___...._,_ *4 

South of Oak Forest...... ‘4 

Along Bayou Terrebonne northwest of Houma. *4 

Along Little Bayou Black near Hollywood____ *5 

Along SL Louis Canal north and south of Broadmoor.... *4 

West of Edward Daigle, east of levee..... *4 

North of Oak Forest.. *3 

Just south of Donner Canal at Gibson. *3 

Shallow Flooding Area (Ponding) Just north of the City of Houma east of St. Louis Canal___ *5 

Between Houma Junior High School and Southdown High School *7 

west of Houma 

West of Cypress Garden near Bayou Cane__ _ __ *3 

Vidnity of Donner ......... *3 

Maps available at Public Works Office. 500 School Street. Houma. Louisiana 70361. 


Send comments to Mr. Johnny J. Swilley. Pansh Administrator or Mr. Al Pcxencot, Permits Chief. Terrebonne Parish Police Jury, P.O. Box 4035. Houma. Louisiana 70361. 
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Proposed Base (100-Year) Flood Elevations—Continued 


State 


City/town/county 


Source of flooding 


Town of D'Lo Simpson County— Strong River.. 


Dobbs Creek (Backwater f 
Strong River) 


# Depth in 
feet above 
ground 
•Elevation 
in feet 
(NGVD) 


500 feet north east along Puckett Road from the intersection of Bran¬ 
don Westville Road and Puckett Road. 

At the intersection of Pinota-Jupiter Road and Illinois Central Gulf 

R Altman 


*297 

•295 


Maps available at: Town Hall. D’Lo. Mississippi 39062 

Send comments to: Mayor Carroll Mynck, Town Hall. D’Lo. Mississippi 39062 


Mississippi- 


Town of Madison. Madison 
County. 


Culloy Creek.. 

Brashear Creek 


Just upstream of St. Augustine Street ---- 

Just downstream ol Old Canton Road ...— 

Just upstream of US Highway 51 —....—. 

Just upstream of Illinois Central GuH Railroad ...—.. 

Just downstream of Dorr oh Street. ~.-. 

Just upstream ol Interstate Highway 55 Southbound Lane . 


Maps available at City Hall. Dorroh Street. Madison. Mtssissppi 39110. 

Send comments to Mayor L H. Cox. City Hall, P.O. Box 40. Macfison. Mississippi 39110. 


ffj _ __ City of Hayti Heights. Pemiscot Lateral No. 21 .... Jus t downstream of Braggadocia Road ---- 

County Just upstream of Braggadocia Road .......- 

Shallow Flooding Area (Ponding) . Northeast of the Intersection of Braggadocia Road and County Road 

Maps available at. City Hall. Rappaport Street. Hayti Heights. Missouri 63851 

Send comments to. Mayor David R Humes, or Mr. Lacy Bums. City Clerk. City Hall. P.O. Box 426. Hayt> Heights. Missouri 63851 


•317 

•301 

•318 

•323 

•326 

*340 


•267 

•268 

•268 


He* Hampshire 




Gorham. Town. Coos County. . Androscoggin River. ... Downstream Corporate Limits ...... 

100 feel downstream of Cascade Power Station Dam .—--- 

Cascade Power Station Dam ..—^—---- 

Confluence of the Moose River -—-.......— —- 

Boston and Maine Railroad ____ 

Downstream of Gorham Hydrostation Dam ----- 

Upstream of Gorham Hydrostation Dam -—... 

4,300 feet upstream of Gorham Hydrostation Dam No. 1 -- 

U.S.G S Gaging Station No. 01054000 --- 

Downstream of Cascade Hydrostation Dam --- 

Upstream Corporate Limits .—--- 

Peabody River ___ Downstream Corporate Units.... .—...—. 

480 feet upstream of Corporate Limits .~.. 

Grand Trunk RaHroad Bridge --— 

Footbridge . .. .. . 

1.280 feet upstream of Footbridge —.... 

1.900 feet downstream of White Mountain National Forest —-- 

White Mountain National Forest - 

Moose Brook _-_ Confluence with the Androscoggin River - 

Downstream of Grand Trunk Railroad Bridge --—--- 

Upstream of Grand Trunk Raitroad Bridge .—... 

Downstream of Private Road --—- 

Upstream of Private Road ----- 

425 feet upstream ot Private Road -- 

745 feet upstream of Private Road -- 

Grand Trunk Railroad --- 

1,990 feet upstream of Grand Trunk Railroad -«...- 

Moose Brook State Park.... ....—... 

Moose Rrver ___ Confluence with the Androscoggin River. -- - - 

U.S. Route 2 and State Route 16 ----- 

Upstream of Grand Trunk Railroad --~~--- 

2.310 feet upstream of Grand Trunk Railroad ... 

5,350 feet upstream of Grand Trunk Railroad --- 

6.870 feet upstream of Grand Trunk Railroad -...— - 


•757 

•768 

*774 

•787 

*795 

*800 

*815 

•818 

•842 

•864 

•904 

•757 

*763 

•778 

•794 

•812 

•864 

•890 

*794 

•805 

•811 

•827 

•831 

*832 

•841 

•862 

•898 

•915 

•787 

•002 

•810 

*832 

*087 

•910 


Maps available at the Town Office 

Send comments to Mr. Dan Ayer, Town Manager of Gorham. Town Hall. Gorham. New Hampshire 03581. 


New Jersey 


Milltown. Borough. Middlesex Lawrence Brook .. Confluence of Sawmill Brook ---- 

County Upstream of Mam Street ---- 

Confluence of Bog Brook --- 

Upstream of Riva Avenue —----- 

Bog Brook . .. Confluence with Lawrence Brook -----— 

Culvert entrance 500 feet upstream of Kuhlthau Avenue — 

Sawmill Brook _!_ Confluence with Lawrence Brook .—--- 

Ryders Lane Culvert .....—.— 

Sucker Brook .. Bridge Rums ..... 

Upstream of Utility Road Culvert -~~~ 

Retaining wall at Corporate Unite ..—-- 


Maps available at the Clerk s Office. Municipal Building. Mtlftown. New Jersey. 

Send comments to Honorable Jack Whitman, Mayor ol Milltown. Municipal Building, Washington Avenue, Milltown. New Jersey 08850. 



•27 

•29 

•30 

•35 

•30 

•37 

*27 

•27 

•39 

*40 

*57 


New Jersey 


Rocky Hill. Borough. Somerset Millstone Rrver 
County. 


Van Horn Brook ___.. 


Maps available at the Borough HaU. Rocky Hill, New Jersey 


Downstream Corporate Limits- 

Upstream side of Rocky Hill Dam. 

Upstream Corporate Units- 

Confluence of Millstone River. 

Upstream side of River Road.— 

Upstream side of Pnnceton Avenue. 
Upstream Corporate Limits. . 


Send comments to Honorable Albert Robotti. Mayor of Rocky HiM. 138 Washington Street. P.O. Box 211. Rocky Hill. New Jersey. 08653. 


•51 

•52 

*52 

•52 

•57 

•102 

*110 
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Proposed Base (100-Year) Flood Elevations—Continued 


# Depth m 
feel shove 

State City/town/county Source of flooring Location ground 

•Elevation 
in feet 
(NGVD) 


New Jersey ___ Wanaque, Borough. Passaic Wanaque River.—...— Downstream Corporate Limits .—... *212 

County Confluence with Meadow Brook .....— *217 

Upstream side of USGS at Spillway ..*.— *22 1 

Approximately 330 feet upstream of Ringwood Avenue ---... *2 27 

Approximately 760 feel upstream of Ringwood Avenue. . . *254 

Upstream of Raymond Dam Spillway -—.-~ *305 

Upstream Corporate Limts ..—.—— ... *305 

Post Brook ..... Downstream Corporate Limits .—... *212 

Upstream side of Union Avenue ___—— *214 

Upstream side of First Avenue. ..—. ....—.— *216 

Upstream side of Lake Washington Spillway ....--- *224 

Upstream side of Doty Road ----- *224 

Upstream Corporate Limits .—__.....----- *243 

Post Brook Branch 1 .. Confluence with Post Brook ...—........... *214 

Downstream side of Upper Twin Lake Spillway .... *215 

Upstream side of Upper Twin Lake Spillway ...... *220 

Upstream Corporate Limits .-..... *221 

Post Brook Branch 2 ......_ Confluence with Post Brook .... *222 

Makemoney Avenuee ......— *230 

Upstream side of Thomas Lake Spillway— ...— *233 

Downstream side of Unimproved Road approximately 490 feel up- *239 

stream of Thomas Lake Drop Spillway. 

Approximately 370 feet upstream of Unimproved Road ... *243 

Meadow Brook ...... Confluence with Wanaque River.. --- *217 

Downstream side of East Avenue -—----—. *236 

Upstream side of Prospect Street —------ *244 

Downstream side of Conklintown Road --- *257 

Upstream Corporate Limits -........—- *261 

Stephens Lake Brook - Confluence with Meadow Brook -—,----—~~~.— *248 

Upstream side of Crescent Road ________ '255 

Corporate Limits at downstream crossing of Conklintown Road .. *270 

Corporate Limits at upstream crossing of Conklintown Road - *316 

Approximately 500 feet upstream of upstream crossing of Conklin- *343 

town Road. 

Upstream side of Humbert Place ---- '358 

Downstream side of Stephens Lake Road ....——... *380 

Approximately 300 feel upstream of Stephens Lake Road .*395 

Downstream side ol Stephens Lake Spillway..— __—- '421 

Upstream side of Stephens Lake Spillway ... *425 

Upstream side of Unimproved Road approximately 1.355 feet up- *441 

stream of Stephens Lake Spillway 

Approximately 2.020 feet upstream of Unimproved Road . '448 

Stephens Lake Brook Branch 2.... Downstream Corporate Limto ---- *363 

Approximately 300 feet upstream of Corporate Limits .. 381 

Approximately 600 feet upstream of Corporate Limits . *400 

Approximately 900 feet upstream of Corporate Limits .—. *420 

Approximately 1.200 feet upstream ol Corporate Limits .- '439 

Upstream Corporate Limits ... *456 

Maps available at the Municipal Building Wanaque. New Jersey 


Send comments to Honorable Frank Longo. Mayor of Wanaque. Municipal Building West. New Jersey 07465. 


Oklahoma .—... City of Miami, Ottawa County . Neosho River ..... Jusf upstream of The K.O & G Railroad ...... 

Just upstream of Highway 66 ....... 

Tar Creek .. Just upstream of Frisco Railroad ...—- 

Just downstream of 22nd Avenue N.W ___— 

Belmont Run.„.... Jusl downstream of E Street N.W. --—- 

Just upstream of Mam Street. ..—..... 

Just downstream of 26th Avenue N.W. ---...... 

Quail Creek .....____ Jusl upstream ol Elm Avenue ------— . 

Fairground Branch ... Just downstream of 20th Avenue S.W .—..._ 

Maps available at. City Han. 129 5th Street. N.W . Miami, Oklahoma 74354. 

Send comments to. Mayor J D Wilhoit or Mr. Walter Beckham. Administrative Assistant. City Han. 129 5th Street. N.W., Miami. Oklahoma 74354 


•772 

•775 

•772 

•777 

•774 

•782 

*798 

•776 

•789 


Oklahoma -- City of Wan Acres. Oklahoma Spring Creek _—......... Jusl upstream of Shore Line Drive „.-... *1,213 

County. Just upstream of NW 63rd Street ---- *1,251 

Maps available at City Hall. 5930 N.W. 49!h Street. Wan Acres. Oklahoma 73122 

Send comments to Mayor Charles W. Ferguson or Mr Frank Wood. City Clerk. City Hall, 5930 N.W 49th Street. Wan Acres. Oklahoma 73122. 


Oklahoma -.--- City of Woodward. Woodward Spring Creek .-... Just downstream of Cheyenne Drive -..._«._ *1,927 

County. Just upstream of Downs Avenue . *1.992 

Woodward Creek . Just upstream of Crystal Beach Lake -..........-—... * 1.905 

Jusl upstream of Downs Avenue ... * 1 .917 

Woodward Creek Tnbutary - Jusl upstream of Edgewater Drive _...__„_ *1,920 

Unnamed Tnbutary. ...,— Jusl upstream of Cedar Avenue ..„.. *1,938 

Maps available at City Hall, 1219 8th Street. Woodward. Oklahoma 73801 

Send comments to Mayor Pratt Via or Mr. Gilbert H. Schumpert Jr.. City Manager. City Hall. 1219 8th Street. Woodward. Oklahoma 73801. 


Pennsylvania ...—... Lower Southampton. Township. Neshammy Creek. —.. Downstream Corporate Limits ........... *51 

Bucks County Dam No 1 (Upstream) ._......_ '54 

Intersection ol Rivennew Lane w/Summit Avenue (Extended)_ _ *55 

Maps available at the Office ol the Township Manager. 1500 Desire Avenue. Feastervrfle. Pennsylvania 

Send comments to Mr Michael Laputka. Township Manager. 1500 Desire Avenue. Feasterville. Pennsylvania 19047 
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Proposed Base (100-Ydar) Flood Elevations —Continued 


* Depth in 
feel above 

State City/town/county Source of flooding Location ground 

'Elevation 
m feet 
(NGVD) 


South Carolina.. City of Anderson. Anderson 

County. 


Hartwell Reservoir Tributary .- Just upstream ot Valley Drive 


Co* Creek ... Just upstream ol Calhoun Street...... .. 

Just upstream of State Highway 81 (Greenville Street) ..— 

Co* Creek Tributary 2 .. Just downstream of Lindale Street ... 

Rocky River. _„_... Approximately 100 feet upstream of U S. Highway 29 By-Pass . 

At U S. Highway 29.... ---. 

Rocky River Tributary .. Just downstream of Gossett Street .—-- 

Just upstream ot Washing!on Street .. 

Just upstream of Jefferson Street -~--— 

Whitner Creek ... Just upstream ot Southwood Street— .... 

Approximately 100 feet upstream ot West Market Street ... 

Approximately 100 feel downstream of Bleckley Street - 


Maps available at City Manager's Office. City Han. 401 South Mam Street, Anderson. South Carolina 29621 

Send comments to Dr Richard Woodruff, Acting City Administrator. City Half, P.O. Box 4026. Anderson, South Carolina 29621. 


•703 

*682 

*689 

•727 

*670 

*670 

*680 

•695 

•700 

•698 

•713 

•733 


South Carolina __.._—. Unincorporated Areas of Edisto River .—^—.. Just downstream of S.C. 74 -- 

Orangeburg County. 100 feel upstream ot S.C. 74 ...--- 

Limestone Creek—.„. Just downstream of U S. 178 ...... 

Just upstream ol Dam...... ...—- 

Approximately 200 feet downstream of Dam .....- 

Mill Branch .. Just upstream of Dam ------- 

Just upstram of U S. 178 —--- - .. 

Gramling Creak _... Just upstream of Dam - 

Just upstream of S.C. 33 ...... 

Just downstream of State Highway 29 - 

Gramling Creek Tributary . Just upstream of S.C 33 .....----- 

Middle Pen Creek ... Just upstream of S.C. 50 --~--.... 

Just upstream of S.C 475™— - 

Cow Castle Creek .—__—_ Just upstream of S.C. 64 ------ 

Just downstream of S.C 1638 --—-- 

Just downstream of S.C. 793 (Woodbine Street) ..— 

Home Branch.. _ Just downstream of S.C. 453 -- 

Just upstream ol S.C. 68 —----- 

Bnner Branch ..... Just upstream of U S. 176 --- 

Just upstream of S C. 1258.... --- 

Bnner Branch Tnbutary _ Just downstream of S.C. 103—.. — ...— 

Maps available at County Administrator s Office, 367 Green Street. Orangeburg, South Carolina 29115. 

Send comments to Mr Robert Scarborough. County Administrator, or Mr. R. W Grubbs. County Engineer. P.O. Drawer 589. Orangeburg. South Carolina 29115. 


•177 

•177 

•197 

•188 

•187 

*180 

*213 

•175 

M95 

*204 

•199 

•152 

•181 

*159 

*179 

*194 

*82 

*87 

*70 

•84 

*98 


South Dakota...«... Edgemont (City). Fall River Cottonwood Creek.. Intersection of channel and northernmost corporate Bmils. *3.431 

County. Upstream side of the intersection of Tennessee Valley Authority Road *3.433 

and the channel. 

Approximately 150 feet west of the intersection of H Street and *3.444 
Dakota Avenue 

Intersection of the channel and the southernmost corporate timits.. *3.452 

Maps available at City Hall. 601 2nd Avenue. Edgemont, South Dakota. 

Send comments to the Honorable Peter ZwmoL Mayor. City ol Edgemont. City Hal, 601 2nd Avenue. Edgemont. South Dakota 57735. 


Texas.- _— City of Mount Pleasant, Titus Hart Creek Tnbutary ... Just upstream ol S. Florey Avenue -— *341 

County Just upstream of U.S. Highway 271 —-—— *364 


Maps available at City Hall. 120 West 3rd Street. Mount Pleasant. Texas 75455. 

Send comments to Mayor Robert E. Crooks or Mr. Floyd Sooa. City Manager. City Hall. 120 West 3rd Street. Mount Pleasant. Texas 75455. 


Vermont______ Enosburg, Town. Franklin County. Mtssisquoi River ™™.- Downstream Corporate Limits ...—» *397 

Town Route 2 -----—-—-- *402 

Approximately 5,900 feet upstream of Town Route 2 .—- *405 

Approximately 8.305 feet upstream ol Town Route 2 . ‘409 

Upstream Corporate Limits ...—-- *411 


Maps available at tn« Town Office. 

Send comments to Mr Paul Clark. Chairman ol the Board of Selectmen ot Enosburg. Town Office. 95 Main Street, Enosburg Falls. Vermont 05450. 


Vermont 


Enosburg Falla. Village. Franklin 
County 


Mtssisquoi Rrver__ Downstream Corporate Limits.. 

80 feet Downstream of Old Route 108- 

Downstream Enosburg Water and Light Dam. 

Upstream Enosburg Water and Light Dam. 

Confluence of Trout Brook... 

Upstream Corporate Limits...—- 


Maps available at the Village Office. 

Send comments to Mr Raymond Mogmant, Chairman of the Village Trustees. 95 Mam Street. Enosburg Falls, Vermont 05450. 


•373 

*383 

*365 

•395 

•397 

•398 


Vermont-—___ Essex. Town, Chittenden County .. Winooski River ...... Downstream Colchester/Essex Corporate Limits -- *218 

Downstream Essex/Essex Junction Corporate Limits -™ *218 

Upstream Essex/Essex Junction Corporate Limits - — *287 

Upstream of Centeal Vermont Railroad -—-——„— *290 

Confluence of Alder 8rook —--- *292 

Upstream of North WHliston Road ---..— *295 

Upstream Essex/Jericho Corporate Limits --- *296 

Browns River ....— Downstream Corporate Limits -... *459 

12.600 feet upstream of Pettmghill Road ------ — *463 

Upstream of State Route 128 -— *474 
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Proponed Base (100-Year) Flood Elevations 


' 'Vt -S 1 '-— " - f - 

State 

City/town/county 

Source of flooding 

Location 

a Depth tn 
feet above 
ground 
‘Elevation 
in feet 
(NGVD) 


Upstream of State Root© 15______ * 486 

Upstream Corporate Limits___ *490 

AWer Brook-- Confluence with Winooski Rrver.... « 29 2 

3.500 feet above confluence with Winooski River__ *297 

Upstream of Snowmobile Bndge......... *337 

10.000 feet above confluence with Winooski River . . *355 

14,750 feet above confluence with Winooski River_ *390 

16,650 feet above confluence with Winooski River_ *409 

Downstream of State Route 15_ -443 

Upstream of State Route 15 ......._ *449 

Upstream of State Route 128...... *473 

1.500 feet upstream of State Route 128...... *474 

Maps available at the Town Office. 


Send comments to Mr Kevin B. Ryan, Town Manager of Essex. 4 Lincoln Street, Essex Junction, Vermont 05452. 


Vermont-Essex Junction. VHIage. Winooski River__ Downstream Corporate Urr*a_ »2i8 

Chittenden County. 10.000 feet upstream of Downstream Corporate Limits..„ *219 

Downstream of U.S. Route 2A_____ *225 

Downstream of Green Mountain Power Dem._ '245 

Upstream of Green Mountain Power Dam .—. *285 

Upstream Corporate Umita___ _ __ *287 

Maps available at the Village Office. 

Send comments to Mr. Robert Donahue. Village President. Village Office. 1 Pearl Street. Essex Junction, Vermont 05452. 


Washington---Sumner (City), Pierce County- Puyallup River-Intersection of Sunrise Place end Sure*© Im. 

White River-- Intersection of river and State tV>way 410_ 

Maps available a! City Halt, 1104 Maple Street Sumner. Washington. 

Send comments lo the Honorable Lewis R. Noel, Mayor. City of Sumner. City HaJI, 1104 Maple Street Sumner. Washington 98390. 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective (anuary 28, I960 (33 FR 17804. 
November 28, 1968), as amended; (42 U.S.C. 4001-4128); Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator. 44 FR 20963.) 

Issued: March 6.1980. 

Gloria M. Jimenez, 

Federal Insurance Administrator. 

(FR Doc. 80-9952 Filed 4-3-80: 8.45 am) 

BILLING COOE 6716-03-M 


44 CFR Part 67 

[Docket No. FEMA-5799) 

National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations 

AGENCY: Federal Insurance 
Administration, FEMA. 
action: Proposed rule. 

summary: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations In the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 

DATES: The period for comment will be 


ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community. 

addresses: See table below. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert G. Chappell. National Flood 
Insurance Program (202) 426-1460 or Toll 
Free Line (800) 424-8872 (In Alaska and 
Hawaii call Toll Free Line (800) 424- 
9080), Room 5150,451 Seventh Street, 
S.W., Washington. D.C. 20410. 
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the proposed determinations of 
base (100-year) flood elevations for 
selected locations in the nation, in 
accordance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. L 
93-234), 87 Stat. 980, which added 
section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 


1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR Part 67.4(a). 

These elevations, together with the 
flood plain management measures 
required by section 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 
stricter requirements on its own. or 
pursuant to policies established by other 
Federal, State or Regional entities. 

These proposed elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
building and their contents. 

The proposed base (100-year) flood 
elevations for selected locations are: 
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Proposed Base (100-Ytar) Flood Elevation# 


State 


City/town/county Source of flooding 


§ Depth m 
feet above 

Location ground 

'Elevation 
in feel 
(NGVO) 


Alabama.. 


City of Bessemer. Jefferson 
County. 


VaJley Creek... .. Just downstream of 19th Street ... 

Intersection of U S Highway 11 and Brewer Drive - 

F<vem4e Creek. .. Just upstream of Old U S. Highway 11 (Tuscaloosa Highway) . 

Unnamed Creek 38 .— Just upstream of U S Highway 11 --- 

Just upstream o< lakendge Drive —--- 

Unnamed Creek 41 .. Justs upstream of Carolina Avenue -_-—- 

Halls Creek __ Just upstream of 6th Avenue - 

Just downstream of the Southern Railway ----- 

Just upstream of the Southern Railway ..... 

Shades Creek __~_ Just upstream of Morgan Road - 


Maps available at City Hall. 1800 Third Avenue N. Bessemer. Alabama 35020. 

Send comments to Mayor Ed Porter or Mr Mike Lynn. City Engineer's Assistant. Engineering Department. City KaH. 1800 Third Avenue N. Bessemer Alabama 35020. 


ns.. Town of Brooks.de. Jefferson Fivemrte Creek - Just upstream of Mam Street .. 

County Just upstream of Gardendale Road 

Maps available at Town Halt. P O. Box 142. Brookskle. Alabama 35036. 

Send comments to Mayor Paul Schaeffer, or Mayor Pro-Tem Rolen Bun. Town Ha*. P.O Box 142. Brookside. Alabama 35038. 


•463 

•485 

•482 

•477 

•480 

*522 

•479 

•494 

*499 

•514 


*374 

*379 


Alabama .. City of Leeds. Jefferson County ... Little Cahaba ......— .- Just downstream of EUiot Lane- 

Just downstream of Jones Street. 

Dry Creek__- Just downstream of Eleventh Street 

Maps available at City Han. 100 Ninth Street. Leeds. Alabama 35094. 

Send comments to Mayor Edward Goodson or Mayor Pro-Tem Arthur Kelly. City Hen. P O. Box 128. Leeds. Alabama 35094 


•604 

•601 

•635 


Alabama......... City of Lipscomb. Jefferson Valley Creek .. just upstream of corporate limits on Unnamed Creek 43 -—— 

County. 

Maps available at Crty Hall. 512 Avenue H, Lipscomb. Alabama 35020. 

Send comments to Mayor J C. Huey or Mayor Pro-Tem Donald Mooney. City Hall. 512 Avenue H. Lipscomb. Alabama 35020. 


Alabama. 


City of Mountain Brook. Jefferson Shades Oeefc- 

County. 

Watkins Brook- 

Cahaba River- 

Little Shades Creek 


Just upstream of Mountain Brook Parkway ---- 

Just upstream of Overtxook Road —--—— 

Just upstream of Natkins Brook ...—— 

Just upstream of Canterbury Road .... 

Approximately 300 feet south along Overton Road from the Intersec¬ 
tion of Oekdaie Drive and Overton Road. 

Just upstream of Caldwell Mill Road ... 

Just upstream of Old Brook Trail ---—.. 

Just upstream ot U S Highway 280 ---—--—.. 


*667 

•674 

*660 

•661 

•477 

•589 

*594 

*597 


Maps available at City Hall. P.O. Box 9006. Mountain Brook. Alabama 35213. 

Send comments to Mayor Lee McGnff or Council President Laurens Jones. City Hall. P.O Box 9006. Mountain Brook. Alabama 35213. 


Alabama...City of Warnor. Jefferson County .. Locust For*--- Just upstream of interstate 65-- ‘352 

Just upstream of Church Street... .— - 35# 

Maps available at: City Han. 215 Mam Street, Warnor. Alabama 35180. 

Send comments to: Mayor Gene Gayle or Mayor Pro-Tem James Jett. City Hall. 215 Main Street. Warnor. Alabama 35180. 


Alaska 


Juneau, City/Borough . Eagle River. .—— 

Eagie River By pass - 

Herbert River _.— 


Herbert River By-pass .....——. 
Tributary to Favorite Channel ... 


Tributary to Favorite Channel By¬ 
pass 

Peterson Creek... 


1.400 feet downstream of Glacier Highway .... 

Upstream of Glacier Highway..... ..-..... 

Downstream of confluence of Eagle River By-pass...-.--- 

Downstream of inlet to Eagle River By pass - 

1.100 feet upstream of confluence of Eagle River By-peas.. .. 

Upstream of confluence with Eagle River - 

3.400 feet upstream of confluence with Eagle River*-... 

Downstream of Inlet from Eagle River .... . .. 

1.300 feet downstream of Glacier Highway ..-.— 

U pstream of Glacier Highway ------- 

Downstream of confluence with Herbert River By pass ..—.—— 

Upstream of confluence with Herbert River By-pass .... 

4.260 feet upstream of confluence with Herbert River By pass ... 

Inlet to Herbert River By-pass ..™---- 

Upstream of Inlet to Herbert River By-pass - 

Upstream of confluence with Herbert River ---- 

3.400 feet upstream of confluence with Herbert River ...*—.- 

Upstream ot Access Road . . .*. 

3.925 feet upstream of Access Road .*-.............- 

Downstream of Gtaoer Highway ....—- 

Downstream of Dirt Road -----*-—-- 

Upstream of Qrt Road --——...... 

1.800 feet upstream of Dirt Road --- 

Inlet from Tributary to Favorite Channel -- 

2.950 feet downstream of Glacier Highway ---——— 

Upstream o! Glacier Highway ------— 

1,430 feet upstream of Glacier Highway --—..—-- 


•22 

•27 

•44 

•62 

•68 

•45 

•52 

•62 

•22 

*26 

•58 

•60 

*66 

•78 

*79 

*60 

•72 

•24 

•28 

•29 

•22 

*23 

•26 

*28 

•20 

*24 

•29 
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Proposed Base (100-Year) Flood Elevattona-Cominued 


State 


City/town/county Source of flooding 


0 Depth m 
leet above 

Location ground 

‘Elevation 
in feet 
(NGVD) 


Mendenhall River-...— 3.975 feet downstream of Glacier Highway.... *20 

Downstream of Glacier Highway. . *21 

100 feet upstream of confluence of Montana Cree^l.. *28 

Long Run Dnve Extended...t..... *33 

Lupine Lane Extended......... . *36 

Downstream of Mendenhall Loop Road........... *51 

300 feet upstream of Mendenhall Loop Road.... '$4 

150 feet upstream of Private Road extended to Access Road. *63 

Montana Creek..—... Upstream of confluence with MendenhaH River.......... *28 

4.250 feet downstream of Mendenhall Loop Road.... *36 

Upstream of Mendenhall Loop Road.—...... *47 

1.250 feet upstream of Mendenhall Loop Road....... *50 

Montana Creek Overbank Row.... Upstream of end of overbank flow from Montana Creek ... *36 

At beginning of overbenfc flow from Montana Creek.. *46 

Duck Creek . .—^ Downstream of Robertson Street...... *20 

Upstream of Private Road to Shell Simmons Dnve.„.... »25 

Upstream of Berners Avenue......... «26 

Upstream of Egan Orive....... *30 

Upstream of Trail located between Trinity and Stephen Richards. Me- *38 

mortal Drive. 

Upstream of Aspen Avenue_______ »42 

300 fee! upstream of Taku Boulevard upstream ot confluence with *48 

Duck Creek 

East Fork Duck Creek —-Upstream of Confluence with Duck Creek at Private Road to Meoden- *31 

haH Loop Road 

Downstream of Tnnrty Dnve______ »38 

Upstream of Nugget Drive_____ *4 7 

Jordan Creek---- 400 feet downstream of Alpine Avenue. «20 

Cascade Street.-.............. *26 

Upstream of Egan Drive.-.-...... *29 

Toogass Boulevard ext e nded...,..... *35 

Jennifer Dnve extended..... , , *44 

1,100 feet upstream of Amalga Street extended. *51 

Lemon Creek-----.— 1.355 feet downstream of Glacier Highway.. *20 

Mountain Avenue extended ...-.„. *30 

1.250 feet upstream of Mountain Avenue extended.. *40 

4.500 feet upstream ot Mountain Avenue extended.... *83 

Salmon Creek-.- Upslream of Glacier Highway.. *20 

1.345 feet upstream of Glacier Highway.... *34 

Gastineau Channel--Juneau Bridge to Douglas Harbor. *23 

Douglas Harbor to Bullion Creek......... *26 

Mendenhall River to Juneau Airport extended..... *23 

Juneau Airport extended to Sunny Pom!...... *24 

Auk® Bay.. — ~ — —Auke Cape to Spuhn Island. *22 

Stephens Passage-- Point Lena to Auke Lake.-... .. *25 

Favonte Channel..—-..— Point Lena to Lena Cove............... *31 

Lena Cove to Tee Harbor...... *27 

Huffman Harbor to Eagle Harbor........ *25 

Maps available at the City and Borough Office. 


Send comments to Honorable W. D Overstreet. Mayor of Juneau. 155 South Seward Street. Juneau. Alaska 99801. 


----(V) Western Springs. Cook Flagg Creek- Southern corporate bruits__ *640 

County. Just upstream of 53rd Street......„.... $42 

Upstream corporate limits, just downstream Interstate Highway 294. *643 

Maps available at Village Hall. 740 HiHgrove Avenue. Western Springs, Illinois. 

Send comments to Mr. Arthur H. Jens. Village President. Village of Western Springs. Village Hall. 740 HiHgrove Avenue. Western Springs. Illinois 60558. 


(C) Ames Story County- Unnamed Creek A.- Approximately’ 650 feet west of East Corporate Limit. *874 

Approximately 150 feet south of Jewel Dnve... *889 

Just upstream of Jewel Drive.....-..... *894 

Just upstream of U.S. Highway 69........ *899 

Unnamed Creek B.—- Confluence with Unnamed Creek A.... *885 

Just downstream of Garden Drive ._. *892 

Just downstream of Emerald Drive.... *896 

About 300 feet upstream of U.S. Highway 69-.—. *906 

Worie Desk-—- — Confluence with Squaw Creek ....... *890 

About 100 feet downstream of South Riverside Drive.-... *891 

Just downstream of Etwood Drive... *904 

Approximately 2,100 feet upstreanrol Etwood Drive.-... *912 

About 1.600 feet upstream U.S. Highway 30.. *923 

Western corporate kmits (west of abandoned railroad)..'. *930 

Skunk River.-... About 2 1 miles downstream of South Sixteenth Street... *873 

Just upstream South Sixteenth Street..„. *683 

Approximately 1.100 feet downstream of Lincoln Way... *884 

Approximately 600 feet upstream of Chicago and North Western rail* *888 

road. 

Approximately 2.000 feet upstream of East 13th Street...-. *892 

About 1.400 feet downstream from Riverside Road.. 903 
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Proposed Base (100-Year) Flood Elevations—Continued 


State 


City/town/county Source of flooding 


# Depth m 
feet above 

Location ground 

•Elevation 
in feet 
(NGVD) 


Squaw Creek .... About t.000 feet downstream of Duff Avenue., ..---- *883 

Just downstream of Duff Avenue ..... *086 

Just upstream of Chicago and North Western railroad (near Worle *690 

Creek). 

Just upstream Thirteenth Street ....... *900 

About 150 feet upstream of confluence with Onion Creek -- *900 

Onion Creek .. Approximately 1.060 feel upstream of confluence with Squaw Creek ... *900 

At upstream corporate hmH ...... *923 

College Creek .. Mouth at Squaw Creek . . .... *696 

Approximately 400 feet upstream of Wallace Road -- *902 

Approximately 600 feet upstream of Wallace Road . *916 

Approximately 000 feet upstream of Knofl Road ..„—.. *917 

Just upstream of Hayward Avenue --- ~ *933 

About 150 feet upstream of Sheldon Avenue -- *947 

About 150 feet downstream of State Avenue .. — *940 

Just upstream of State Avenue .-... *951 

Approximately 3.000 feet upstream of State Avenue .. *970 

Corporate hmit about 2,200 feet downstream of South Dakota Avenue *980 

Just downstream of South Dakota Avenue. ..—.—- *992 

Approximately 1.300 feet downstream from west Corporate Limit . *1.005 

West corporate limit. —---- • 1.012 

Clear Creek. ____ Confluence with Squaw Creek ----*-—.— *994 

Just downstream of 13th Street ..... *904 

Approximately 325 feel upstream of Chicago and North Western rail- *916 

road 

Just upstream of North Dakota Avenue .. — *950 

About 0.8 mile upstream of North Dakota Avenue .. *970 

Western corporate limit____ *975 


Maps available at City Half. Ames. Iowa 

Send comments to Mr Ronald Woldridge. Chief Planner. City of Ames. Deep Hole Annex. Ames. Iowa 50010. 


Iowa.... (C) Cherokee. Cherokee County - Little Sioux River - At southern corporate limits --- *1,176 

Just upstream of Main Street .....—--~-..... *1.181 

About 1.500 leet upstream of State Highway 3 -- * t. 183 

Railroad Creek. .. Mouth at Little Sioux River ..— ---- * 1.179 

About 100 feet upstream of Main Street ---- *1.179 

Just upstream of Cedar Street --,-—- * 1.187 

Just upstream of Bluff Street ----- * 1.196 

At northern corporate limits ....... * 1.226 


Maps available at City Hall. 211 West Maple Street, Cherokee. Iowa 

Send comments to The Honorable A. E. McCoy. Mayor, City of Cherokee. 211 West Maple Street. Cherokee. Iowa 51012. 


Michigan..... (Twp ) Argentine, Genesee Shiawassee River --- At downstream corporate limits - *831 

County. Just upstream of Meier Road -- — *833 

Just upstream of Outfield Road —-.....--—— *639 

Just upstream of Bird Road ........ *843 

Just upstream of Coie Road .... *846 

At upstream corporate limits -----—«. *851 

Maps available at Argentine Township Hall, 9048 Silver Lake Road. Linden. Michigan. 

Send comments to Ms. Martha Lahnng. City Clerk. Township of Argentine. Argentine Township Hall. 9040 Silver Lake Road. Linden. Michigan 40451. 


Michigan......____....... (Twp.) Vienna. Genesee County . M Pine Run ... About 200 feet upstream from Interstate 76 .---—-... *674 

At the western corporate limit of Clio --- -- - *687 

At the eastern corporate kmrt of Cko -- *702 

Just downstream of Saginaw Road ---- *710 

Mason Drain ... About 150 feet downstream of Chess* System ----- *704 

Just upstream of Bingham Road ----- *715 

Just upstream from Dodge Roed. —....—.. *722 

Just downstream of Frances Road. ......-— *738 


Maps available at Vienna Township Hall. 3370 West Vienna. Cho. Michigan. 

Send comments to Mr Verl R Newman, Township Clerk. Township of Vienna, Township Hall. 3370 West Vienna. CHo. Michigan 48420. 


Minnesota... (Unmc ). Benton County __ Mississippi River.... —... Upstream corporate Hrmt of Sauk Rapids .—.—*.—— *1.001 

Downstream corporate bmit of Sartek .... * 1.002 

Upstream corporate limit of SarteM- -~-- * 1.020 

Oownstream corporate limit of Rice .. * 1.027 

Upstream corporate hmrt of Rice .... * 1.029 

About 0 4 mile upstream of confluence of Platte River ..—~~ * 1.031 

Platte River _ Mouth at Mississippi River. —----—— *1.030 

Just downstream County Road 40 -- *1 042 

About 500 feet upstream U S. Highway 10 --- * 1.074 

Little Rock Lake... ____ Shoreline ------.... ..— *1.022 


Maps available at Benton County Courthouse. Foley. Minnesota 

Send comments to Mr Dwayne J. Walters. Chaxperson of the County Board of Commissioners. Benton County. Benton County Courthouse. Foley. Minnesota 58329 to the attention of: 
Larry Johnson. County Coordinator. 
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Proposed Base (100-Year) Flood Elevations— Continued 


State 

City/town/county 

Source of flooding 

Location 

0 Depth m 
feet above 
ground 
•Elevation 
in feet 
(NGVD) 

Minnesota. 


Cannon River . 

Ahoilt I fli rmlAt r\ 1 ThirH Cfrnot aa/\a«i1o rHo eaetare 

•780 

•791 

•801 

•793 

*795 

•816 

*821 


County. 


— •- fwvui i.OR wwnsuBam Of miro outre l opposite ID0 63Sl©fn 

most corporate kmits. 

Just upstream of Third Street. 



Little Cannon River. 

At the upstream corporate limit . 

. Mouth at Cannon River. 




Just downstream of dam. 




Just upstream of dam. 




AT the upstream corporate km»t. 


Maps available at City Hall. 306 West Mill Street Cannon Falls. Minnesota 


Send comments to the Honorable RandaH Geflert. Mayor. City of Cannon Fans, City Hall. 306 West Mill Street Cannon Falls. Minnesota 55009. 


.. .— -.— (C) Pine Island. Goodhue County.. M>ddie Fork Zumbro RrverEastern corporate limit .. r . . .., ,,, .. * *993 

Just downstream from Douglas Trai ____ *994 

Just upstream from Douglas Trail ____ *995 

Just downstream from 8 th Street .„. , .. 

*997 

North Branch Middle Fork At the confluence with Middle Fork Zumbro River .. . .,, „ *994 

Zumbro River. Just upstream trom Douglas Trai _____ *995 

Just upstream from Firs! Avenue ... *997 

Just upstream from Main Street .._.. *998 

Approximately 200 feet upstream from Mam Street .. *1.000 

Just downstream from Township Road ___ • \ ,004 

Maps available at City Hall. P.O. Box 1000. Pine island. Minnesota 


Send comments to the Honorable Cliff Edstrom. Mayor. City of Pme Island. City Hafl. P.O. Box 1000. Pine Island. Minnesota 59963. To the attention ofr Kenneth Muth. City Administrator 


Montana. 


Billings (City). Yellowstone County Yellowstone River.... 

Alkali Creek_ 


Maps available at Public Works Department. City Halt. 220 North 27th. Billings. Montana 


Intersection of river and center of Interstate 90___ 

200 feet upstream from center of U S Highway 87 wxl 312_ 

North edge of the bend m Indian Trail at approximately 250 feel north 
of its intesection with Wigwam Trai 


Send comments to the Honorable William Fox, Mayor. City of Bilkogs. City Hafl, P.O. Box 1178. BiHmgs. Montana 59103. 


*3100 

*3159 

•3178 


---(Unmc.). Ashtabula County-Grand River-- Just downstream of Windsor—MechamcsviMe Road__ *760 

At confluence of Coffee Creek...... *767 

About 600 feet downstream of Sweitzer Road___ *775 

About 1,100 feet downstream of U S. Route 322...... *785 

Just downstream of U S. Route 322......... *738 

Just upstream of U S. Route 322_ *792 

Just downstream of Old Plank Rood____ *802 

About 1.3 mites upstream of Plank Road (at the county boundary). *804 

Phelps Creek....— At downstream county boundary...... *804 

About 950 feet downstream of Windsor Rood....__*804 

Just upstream of Windsor Road.... *807 

About 2.200 feet upstream of Windsor Rood. *808 

Just downstream of Noble Road...... *ei 1 

Maps available at Ashtabula County Court House. 25 West Jefferson Street. Jefferson. Ohio. 


Send comments to Mr. Alfred Mackey. President of County Commissioners. Ashtabula County. Ashtabula County Court House. 25 West Jefferson Street. Jefferson. Ohio 44047. 


..-.- (C) Bedford. Cuyahoga County. Tinkers Creek 


-...-- 50 feet downstream of Union Street 

100 feet upstream of Union Street..., 


•878 

*883 


Wood Creek. 


Bear Creek ... 


Maps available at City Halt. 65 Columbus Road. Bedford. Ohio. 


Just upstream of Broadway_ *886 

120 feet upstream of Northfield Road._.._____ *891 

Just downstream of Interstate 271....... *903 

1.300 feet upstream of Interstate 271...... *907 

Downstream ade of Norfolk and Western railway.. *880 

Just upstream of Norfolk and Western railway..... *885 

60 feet upstream of Broadway..... *892 

Just downstream of Stone-Bowers Bwck Inc parking lot_ *895 

100 feet upstream of Stone-Bower* Bmck Inc. pwkmg tot_ *903 

Just downstream of Rockside Road.... *908 

Jusi upstream of Rockside Road______ *913 

Just downstream of Greencroft Rood........*915 

Just upstream of Greencroft Road.... *922 

Just downstream of Thames Avenue...... *923 

Just upstream of Thames Avenue......_____.... *927 

Norther corporate limits ........ *932 

130 feet downstream of Columbus Street... *980 

Just upstream of Columbus Street....... *983 

770 feet upstream of Columbus Street_....___ *989 

1.600 feet downstream of Rockside Road...... • 1.000 

Just downstream of Rockside Road.. • 1 .003 

Northern corporate timita........... "1,013 


Send comments to Mr. Arthur Dickard. City Manager, City of Bedford. City Hall. 65 Columbus Road. Bedford. Ohio 44146. 
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Proposed Base (100-Year) Rood Elevations—Continued 


JDepthin 
foel above 

State Crty/lown/county Source of flooding location ground 

•Elevation 
in feet 
(NGVD) 


Ohio_ (C) Brunswick. Medina County _ Plum Creek -- Downstream corporate Smtts (south of Thorpe Street) - 

Just upstream of Laurel Road ---- -- 

Corporate limits (about 2.200 feet upstream of Laurel Road) - 

Just upstream of Center Road __ 

Just upstream of Fireside Drive .... —. . 

Just downstream of Carpenter Road North.~ 

Healey Creek.-__ Just upstream of west 130th Street - —- 

Just upstream of Bettie Lane ...—... 

Corporate limits (about 2,100 feet upstream of Bettie Lane) . .— 

Corporate limits (near intersection of Magnolia Drive and Claremont 
Drive) 

Just downstream of Starvtew Drive -- - 

Tributary P-3 ... Mouth at Plum Creek .... 

Just downstream of Berwick Drive —... . . 

Tributary P-8 .—_ Just upstream of Center Road -——-- 

About 1,800 feet upstream of Center Road - - 


•1,074 

•1.079 

•1.083 

•1.093 

•1,103 

• 1,111 

•1.066 

•1.078 

•1.092 

M.102 

• 1,121 

•1,079 

•1,104 

•1,109 

•1,116 


Maps available at City Halt. 4095 Center Road. Brunswick. Ohio. 

Send comments to Mr Robert Trimble. City Manager. City of Brunswick. City Hall. 4095 Center Road. Brunswick. Ohio 44212. 


Ohio... 


(Uninc.) Lake County .. 


Grand Rrver. 


Mouth at Lake Erie.. 


Big Creek.... 




Areola Creek.. 






Kellogg Creek.. 




Red Creek.. 


Village of Grand River corporate 
stream of mouth at Lake Erie. 

City of Painesville corporate limits near Fairport Road 


approximately 4.020 feet up- 


Crty of Painesvifte corporate limits, approximately 1,600 feet upstream 
of North St Clair Street. 

City of Painesville corporate limits, approximately 1.560 feet upstream 
of Erie Street. 

City of Painesville corporate limits, approximately 4.100 feel down¬ 
stream of Walnut Avenue. 

City of Painesville corporate limits, approximately 1.300 feet down- 
stream of Walnut Avenue. 

City of Painesville corporate limits, approximately 1,180 feet upstream 
of walnut Avenue. 

About 5,360 foe! upstream of Walnut Avenue - 

Mouth at Grand River --- 

Just downstream of State Route 88 . 


Just upstream of private drive, approximately 7,500 feet downstream 
of Interstate 90. 

Approximately 4.200 feet upstream of Interstate 90 -:- 

Approximately 1.500 feet downstream of Williams Road - 

Just Upstream of Williams Road --—.—.-.. 

Just upstream of Cascade Road, (approximately 8.000 feet upstream 
of WiMiams Road. 

Approximately 850 feet upstream of Cascade Road, (approximately 
8.800 feet upstream of Williams Road). 

Just downstream of Girdled Road ----- 

Approximately 4.5 miles above mouth, just upstream from Areola 


Just upstream of private drive, about 5,900 feet downstream of State 
Route 528. 

Just upstream State Route 528 -- 

Just upstream Bums Road-. - — - - 


About 1.400 feet downstream of Mortey Road . 

Just upstream Mortey Road____ 

Just downstream Prouty Road___——. 

Just downstream dam.. 

Just upstream dam .. 

Just upstream Button Road 


About 1,950 feet upstream Mountain Park Drive... 
Just upstream Town Lina Road - 


Just downstream Old Mill Road - 

Just upstream Old Mifl Road- 

Just downstream Green f 


Just upstream Green Road - 
Just downstream Golf Drive located about 2.260 feet upstream of 
Green Road. 

Just upstream Golf Drive located about 2.260 feet upstream Green 
Road. 

L . -a .4in. a, nnrm U, D Aa/ i 

just oownsneam nuoo&ro mom . . . . . 

At mouth with Grand River .—. ..... .— -— , 


Just upstream Fairport, PamosviMe and Western Railway-. 

Just downstream U.S. Route 20....—.— 

Just upstream U.S. Route 20- 

Just downstream ConraH--—.- 

Just upstream ConraH.— - ....-—~ 


•578 

•576 

•580 

•583 

•598 

*610 

•611 

•616 

•619 

•619 

•624 

•652 

•691 

•714 

•738 

*763 


*805 


•826 

•657 

•665 


•669 

•678 

•679 

*694 

•698 

*718 

•720 

•731 

•744 

•755 

•760 

•562 

•590 

•596 

•605 

•605 

•610 

•611 

•616 

•618 

•624 

•628 

*589 

•600 

•605 

•620 

•620 

*626 

•628 

•643 
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Proposed Base (100-Year) Flood Elevations— Continued 


State 


Gty/town/county Source of flooding 


# Depth in 
feet above 

Location ground 

•Elevation 
in feet 
(NGVD) 


Just downstream Bowhall Road._____.. 

Just upstream Bowhall Road........... 

Just upstream Fairport, Pamesvifle and Eastern Railway (upstream of 
Bowhall Road) 

Just downstream Par* Road____ . _ ,,. ,,, 

Just upstream Park Road_ 

About 2.300 feet upstream Park Road.„.... 

Rad Creak Tributary..Just downstream Fairport. PamesviWo and Eastern Railway... 

About 80 feet upstream Fairport. Pamesvitte and Eastern Railway_ 

About 650 feet downstream BowhaJI Road... 

Just upstream Bowhall Road...*... 

Just upstream footbridge, about 1,600 feet upstream Bowhall Road..... 


Rand Ditch 


Maps available at H.T. Nolan Administration Bidding. 105 Mam Street. PamesviSe. Ohio. 


At the VRiage of Madison corporate limits about 2.550 feet above the 
mouth. 

About 3.500 feet above the mouth_ _ ____ 


Send comments to Mr John Plate. President of the County Board ol Commissioners. Lake County. R. T. Nolan Administration Bidding, 105 Mam Street, PamesvNfe. Ohio 44077. 


•643 

•656 

•660 

•660 

•671 

*671 

*643 

*648 

*648 

•685 

•677 

*693 

•678 

•679 


Ohio-(C) Xenia. Greene County....- Shawnee Creek-At most downstream corporate limits._ *637 

Just upstream from Tower Road__„_ *885 

Just upstream from West Main Street__ *905 

Just upstream from Washington Street.... *925 

At corporate limit (located approximately 250 feet upstream from *935 

South Monroe Street). 

Jut upstream from South Columbus Street_. '954 

At corporate limit (approximately 0.35 mile upstream from South Co- *959 

kjmbus Street) 

Shawnee Park Tributary-At confluence with Shawnee Creek_ *893 

Just upstream of North West Street__ *899 

About 200 feet upstream of North King Street_ *910 

Just upstream of Shawnee Park Dam____ *914 

At corporate Brnka........... *920 

Approximately 0.9 mile upstream from Monroe Drive....___ *934 

Shawnee Creek Tributary-At confluence with Shawnee Creek___ *914 

Just downstream of ConraB____ *934 

Just upstream of Conrail______......_ *938 

At eastern corporate kmita............ »952 

Oldtown Creek- At northern corporate kmita_..._____ *895 

At upstream corporate kmita____ *910 

West Junior High Tributary. At southern corporate kmita___ . *886 

Just downstream of Bekbrook Road_____ »904 

Jusl upstream of Moccasin TraB.._... *911 

Just downstream of Buckskin Trail_____ _ ____ *913 

Glady Run -- ---At downstream corporate limits___ *897 

Just downstream from private road located about 100 feet down- *917 

stream from U.& Route 42. 

Just upstream from U S. Rout# 42_ *921 

Maps available at City Hall. 101 North Detroit Street. Xenia. Ohio. 


Send comments to The Honorable Walter Marshall. Mayor. City of Xenia. City Hall. 101 North Detroit Street Xenia. Ohio 45215. 


South Carolina..Unincorporated Areas of Beaver Greek-Just upstream of State HWY 106_ 

Anderson County. just upstream of State HWY 152. 

Just downstream of State HWY 475. 
Big Oenerostee Creek-Just upstream of Stale HWY 256_ 


Byrum Creed-Just upstream of Booker Street_ 

Just upstream of Market Street_ 

Just downstream of Simpson Street..... 

Hembree Greek--Just downstream of Phil Watson Road. 

Just upstream of Salem Church Road.. 

Rocky River.-Just downstream of State HWY 263. 

Just downstream of Rodgers Road_ 


•614 

•649 

•727 

•664 

*687 

•695 

•700 

•715 

•680 

•703 

•653 

•674 


Jusl downstream of Con Road__,.____ *688 

Salem Creek . .Just downstream ol Garrard Road_ *740 

Saiudo River---Just upstream of State HWY 86__ ; _ *778 

Just downstream of 1-65___„_ *792 

Eighteen Mto Creek-Just downstream of the Blue Ridge RaBroed. '700 

Just downstram of U.S. Highway 76......... *702 

ShankJin Creek--Just upstream of Thomas Court_____ *761 

Just upstream of East Queen Street (State HWY 300)___*782 

Cox Creek-At the confluence of Cox Creek Tnbutary_ *694 

Rocky River Tributary... — . . . Just upstream of Gossett Street. *682 


Maps available at Anderson County Planning and Development Board. Director Office. 201 N. Main Street, Suite 313, Anderson. South Carolina 29621. 

Send comments to Mr. L H S»nns If. Director. Anderson County Planning and Development Board, 201 N. Main Street. Suite 313, Anderson. South Carolina 29621. 


^ aro8n *. .. Town of Moncks Comer. California Branch---- Approximately 40 feet upstream of California Avenua___ *43 

Berkeley County. Approximately 150 feet upstream of State Highway 6... *48 

Approximately 80 feet upstream of HaynesvWe Road__ *63 

Maps available at City Hal. 118 Caroline Street. Moncks Comer. South Carolina 29461. 


Send comments to Mayor E F. Oliver. City Hall. 118 Caroline Street Moncks Comer. South Carolina 29461. 
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Proposed Base (100-Year) Flood Elevations—Continued 


n Depth in 
feel above 

State Gty/town/county Source of flooding Location ground 

•Elevation 
in feet 
(NGVO) 


South Dakota .—... Custer (Gty). Custer County . French Creek ---*..— 100 feet upstream from center of 11th Street -— *5.292 

100 feel upstream from center of 4th Street - *5.313 

100 feet upstream from center of ML Rushmore Road .. *5.325 

Laughmg Waler Creek .—. 100 feet upstream from center of Burlington Northern Railroad -— *5.294 

100 feet upstream from center of Day Street ----- *5,338 

Maps available at City Halt, 622 Crook Street, Custer. South Dakota. 

Send comments to the Honorable Ed Gailes. Mayor. Gty of Custer. City KaN. 622 Orrok Street. Custer. South Dakota 57730. 


Texas .—... City of Gladewater, Upshur and Victory Branch........ ._ Just upstream of East Lake Drive .................—........-.... *290 

Gregg Counties Just upstream of Phillips Spring Road ---— *301 

Sabine River ..— Approximately 230 feet upstream of U S. 271 ---— *287 

A! the confluence of Glade Creek -——---- *266 

Moody Geek . . Just upstream of U S. Highway 80 ~.—...... *290 

Just upstream of Shell Camp Road- ---- *298 


Maps available at Crty Secretary's Office. Gty Hall. Gladewater, Texas 75647. 

Send comments to Mayor James Walker or Tony Williams. City Manager. City Halt. P.O. Box 551, Gladewater. Texas 75647. 


Texas.—___ City of Jasper. Jasper County . Sandy Creek -—-- Just downstream of South Peachtree Street ..—.. *208 

Just downstream of North Wheeler Street __ *211 

Just uostream of Mandei Street . . . ... *213 

Approximately 80 feet upstream of Gulf Colorado 8 Santa Fe Railroad *214 

Sandy Geek Tributary --- Approximately 35 feet downstream of Mayo Street -.- *221 

Just upstream of Burch Street Extended ... *241 

Trotti Geek ......... Approximately 30 feet downstream of Woodland Park Avenue *219 

Approximately 80 feet upstream of Morris Street.... .-. *228 

Approximately 40 feet downstream FM 2800 (Munson Street) - *239 

Maps available at Gty Clerk's Office. City Kali. 272 East Lamar Street. Jasper, Texas 75951. 

Send comments to Mayor W. L Neal or Mr. Wayne DuBose. Gty Manager. City. Halt, 272 East Lamar Street, Jasper. Texas 75951. 


Washington____ Etteosburg (City), Kittitas County ... Wilson Geek--100 feet upstream from center ol Pnvate Road, east of Interstate *1.463 

Highway 90. 

Right Channel____Eastern most end of Industrial Way. . —---—— *1 

wiison moon ..»»— . 

Reecer Geek._Intersection of creek and center of Pott's Road----—. *2 

Cumer Creek_ 1.100 feet south of intersection of Cascade Way Extension and Dotar- *2 

way Road. 

Whiskey Geek.. 760 feet upstream from intersection of creek and Fifth Avenue.. * 1.511 

Mercer Geek_100 feet upstream from center or Railroad Avenue.. *1.506 

Intersection of creek and center of Heiena Avenue.... - - - - * 1 


Maps available at City Hall. 420 North Pearl. Eftensburg. Washington. 

Send Comments to the Honorable Jamece Cook, Mayor. City of Eftensburg. Gty Half, 420 North Peart, Eftensburg. Washington 98926. 


Washington__— Washougal (City). Gark County Columbia River__ 400 teet south of intersection of A Street and 1st Street-*32 

Washougal River_ 300 feet northwest of intersection of J Street and 4th Street- *31 

500 leet north from intersection of G Street and 24th Street.......—— *49 

Maps available at Gty HaJI. 1701 C Street, Washougal. Washington. 

Send comments to the Honorable Robert E. Dark. Mayor. City of Washougal. City Hall. 1701 C Street, Washougal. Washington 98671. 


Wisconsin 


(V) Bangor. LaGosse County....— LaCrosse Rivet 

Dutch Creek -. 


... Downstream corporate limits (about 0.9 mile downstream 17th 
Avenue). 

Just upstream 17th Avenue ---------...»—. 

Upstream corporate limits .. . . 

... Mouth at LaGosse River ----- 

Just upstream Peart Street ...—..—-— 

Upsti earn corporate limits .—.— --— ... 


Maps available at Village Clerk s Office. Bangor. Wisconsin. 

Send comments to Mr. Ted Piske. Village President. Village of Bangor. Bangor ViHage Had. Bangor. Wisconsin 54614. 


*712 

*716 

*718 

*716 

*721 

*739 


Wisconsin, 


(C) Neenah, Winnebago County ... Lake Winnebago... 

Fox River (Neenah Channel) 


Neenah Slough—__.... 


Entire shoreline coincident with corporate limits. 

At northern coroporate limits. 

At Soo Line Railroad Bridge--- 

Just downstream from Neenah Dam..—.. 

Just upstream from Neenah Dam.....—.- 

At confluence with Lake Winnebago. 

At confluence with Fox River (Neenah Channel).. 

At Winneconne Avenue —___—-- 

Just downstream Green Bay Road... 

At southern corporate limits.— .— . 


*750 

•743 

•743 

•745 

•749 

•750 

•743 

•744 

•745 

•745 
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Proposed Base (100-Year) Flood Elevations—Continued 


State 


City/town/county 


Source of flooding 


# Depth in 
feel above 

Location ground 

•Elevation 
in feet 
(NGVD) 


Maps available at City Halt, P.O. box 426. Neenah. Wisconsin. 

Send comments to The Honorable Donald Hassier. Mayor. City of Neenah. City Hall, P.O box 426, Neenah, Wisconsin 54956. 


nsin- (V) Rochester. Racine County- Fox River- Downstream corporate limits__ *764 

Just downstream of Rochester Dam...._____ *786 

Just downstream of Mam Street___ *768 

Upstream corporate limits. ... *7ao 

Wind Lake Channel.-..-.— About 400 feet downsteam North River Road___ *768 

About 1.050 feet upstream ol North River Road.... -769 

About 370 feet upstream State Highway 83 and State Highway 36 . *770 

Maps available at Village Clerk. Village Hail. Rochester. Wisconsin. 

Send comments to Mr John Shnlderer. Village President. Village of Rochester. Village Hall. Rochester. Wisconsin 53167. 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804 
November 28. 1968), as amended; (42 U.S.C. 4001-4128); Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator. 44 FR 20963.) 

Issued: March 17.1980. 

Gloria M. Jimenez, 

Federal Insurance Administrator. 

|FF Doc. 80-9952 Filed 4-3-80; 8 45 am] 

BILLING CODE 6718-03-M 


DEPARTMENT OF COMMERCE 

Nationa! Oceanic and Atmospheric 
Administration 

50 CFR Part 216 

(Docket No. MMPAH 1980-1] 

Taking of Marine Mammals; Change of 
Hearing Location 

agency: National Oceanic and 
Atmospheric Administration, 


Deaprtment of Commerce. 

ACTION: Change of hearing location. 

summary: Information previously 
published in the Federal Register of 
March 7.1980, (FR Doc. 80-7103, 45 FR 
14909), announced a formal hearing 
before an Administrative Law Judge 
concerning the proposed regulations 
concerning the taking of marine 
mammals incidental to commercial 
fishing operations. This document 
changes the location of the California 
hearing effective April 1,1980. 


addresses: The California hearing will 
be held in Court Room No. 6, 3rd Floor, 
United States District Court, Front Street 
and Broadway, San Diego, California. 
FOR FURTHER INFORMATION CONTRACT: 
Hugh J. Dolan, Administrative Law 
Judge, Department of Commerce (202) 
377-3135. 

Dated: April 1,1980. 

Hugh J. Dolan, 

Administrative Law Judge. 

(FR Doc. 80-10281 Filed 4-3-60; 8:45 am| 

BILLING CODE 3510-22-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 

Service 

Availability of a Supplement to the 
Draft Revised Environmental Impact 
Statement on the Rangeland 
Grasshopper Cooperative 
Management Program 

agency: Animal and Plan Health 
Inspection Service, USDA. 
action: Notice of availability of the 
supplemental draft revised 
environmental impact statement on the 
Rangeland Grasshopper Cooperative 
Management Program. 

summary: This gives notice that the 
Department has prepared a 
supplemental draft revised 
environmental impact statement (DEIS) 
on the Rangeland Grasshopper 
Cooperative Management Program and 
comments are invited. The supplemental 
DEIS (USDA-APHIS-ADM-79-1-D) was 
sent to the Environmental Protection 
Agency (EPA) on March 28,1980, 
pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969, by the Plant Protection and 
Quarantine Programs, Animal and Plant 
Health Inspection Service. 
date: Comments must be received on or 
before May 2,1980. 
address: Requests for a copy of the 
supplemental and comments should be 
addressed to the Pest Program 
Development Staff, Plant Protection and 
Quarantine Programs, Animal and Plant 
Health Inspection Service, U.S. 
Department of Agriculture, Federal 
Building, Hyattsville, MD 20782, by May 
2,1980. 

for further information contact: 

Shannon W. Wilson, 301-436-8745. 

supplementary information: A notice 
of the Department’s intent to prepare the 


draft revised environmental impact 
statement on the Rangeland 
Grasshopper Cooperative Management 
Program was published in the Federal 
Register (44 FR 66008) on November 16, 
1979. After consideration of comments 
received in response to this notice, a 
DEIS was prepared. A notice of 
availabilitry of the DEIS for review was 
published in the Federal Register (45 FR 
1113) on January 4,1980. 

The public was given the opportunity 
to participate in the development of the 
DEIS. Based on comments received in 
response to the DEIS, it was determined 
a supplemental DEIS should be 
published to obtain further comments to 
assist in preparation of the final EIS. 

All written submissions made 
pursuant to this notice will be made 
available for public inspection in Room 
630, Federal Building, Hyattsville, MD 
20782. during regular hours of business, 
unless the person makes the submission 
to the Pest Program Development Staff, 
Plant Protection and Quarantine 
Programs, and requests that it be held 
confidential. A determination will be 
made whether a proper showing in 
support of he request has been made on 
grounds that its disclosure could 
adversely affect any person by 
disclosing information in the nature of 
trade secrets or commercial or financial 
information obtained from any person 
and privileged or confidential. If it is 
determined that a proper showing has 
been made in the support of the request, 
the material will be held confidential; 
otherwise, notice will be given of denial 
of such request and an opportunity 
afforded for withdrawal of the 
submission. Requests for confidential 
treatment will be held confidential (7 
CFR 1.27(c)). 

Comments on the supplemental DEIS 
are invited from all interested members 
of the public, from State and local 
agencies which administer plant pest 
control regulatory programs or are 
authorized to develop and enforce 
environmental standards, and from 
Federal agencies having jurisdiction by 
law or special expertise with respect to 
any national program, issue, or 
environmental impact involved. 

Grasshoppers are destructive native 
pests on rangeland, forage, and crops 
mainly in the States west of the 
Mississippi River. Infestations are often 


of such an extent as to be beyond the 
capability of individuals to handle. 
Additionally, the migratory and 
widespread nature of the pest9 makes 
coordination of cooperative control 
efforts across State boundaries 
essential. Therefore, the Department 
has, in conjunction with cooperating 
State Departments of Agriculture, 
provided direct supervision and 
leadership of grasshopper control 
programs. In 1979 widespread 
grasshopper infestations and subsequent 
Federal-State-rancher cooperative 
control programs were the basis for 
extensive public and cooperator 
involvement. 

Copies of the supplemental DEIS are 
available for public inspection at the 
following locations. 

Plant Protection and Quarantine Programs. 
Animal and Plant Health Inspection 
Service. U.S. Department of Agriculture. 
Room 302-E, Administration Building, 14th 
and Independence Avenue. Washington. 

DC 20250. 

Plant Protection and Quarantine Programs, 
Animal and Plant Health Inspection 
Service. U.S. Department of Agriculture, 
7100 West 44th Avenue, Suite 102, Wheat 
Ridge. CO 80033. 

Plant Protection and Quarantine Programs, 
Animal and Plant Health Inspection 
Service. U.S. Department of Agriculture, 

620 Central Avenue, Building 2B, Alameda, 
CA 94501. 

Plant Protection and Quarantine Programs. 
Animal and Plant Health Inspection 
Service. U.S. Department of Agriculture, 
2100 Boca Chica Boulevard. Suite 400, 
Brownsville, TX 78521. 

Interested persons may obtain a copy 
of the supplemental DEIS by writing the 
Deputy Administrator, Plant Protection 
and Quarantine Programs, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, Washington, 
DC 20250. 

Done at Washington. D.C., this 28th day of 
March. 1980. 

T. G. Darling, 

Acting Deputy Administrator, Plant 
Protection and Quarantine Programs, Animal 
and Plant Health Inspection Service. 

[FR Doc. 80-10264 Piled +-3-80; 8:45 ami 

BILLING CODE 3410-34-M 
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Federal Grain Inspection Service 

Official Agency Geographic Area; 
Cancellation of Designation of the 
Burlington Chamber of Commerce 
Grain Fund, Inc., Burlington, Iowa, and 
Assignment of Geographic Area to the 
Eastern Iowa Grain Inspection & 
Weighing Service, Inc., Blue Grass, 
Iowa 

agency: Federal Grain Inspection 

Service. 

action: Notice. 

summary: This notice announces the 
cancellation of designation of the 
Burlington Chamber of Commerce Grain 
Fund, Inc., Burlington, Iowa and the 
assignment of geographic area to the 
Eastern Iowa Grain Inspection & 
Weighing Service. Inc. (“Eastern Iowa"), 
Blue Grass, Iowa, for the performance of 
official grain inspection functions under 
the authority of the United States Grain 
Standards Act, as amended. 

The area assigned of the area 
formerly serviced by the Burlington 
Chamber of Commerce Grain Fund, Inc., 
as well as that area proposed for 
assignment to Eastern Iowa in an earlier 
Federal Register Notice. 

EFFECTIVE DATE: April 14, 1980. 

FOR FURTHER INFORMATION CONTACT: 

J. T. Abshier, Director, Compliance 
Division, Federal Grain Inspection 
Service, United States Department of 
Agriculture, Washington, D.C. 20250, 
(202) 447-8262. The final Impact 
Statement describes the options 
considered in developing this notice and 
the impact of implementing each option 
is available on request from the 
Issuance and Coordination Staff, United 
States Department of Agriculture, 

Federal Grain Inspection Service, 
Washington, D.C. 20250. 

SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
USDA procedures established in 
Secretary's Memorandum 1955 to 
implement Executive Order 12044, and 
has been classified as "not significant". 

L. E. Bartelt, Administrator, Federal 
Grain Inspection Service (FGIS), has 
determined that an emergency situation 
exists which warrants making this 
action effective in less than 30 days. 

This is necessary because the existing 
agency, the Burlington Chamber of 
Commerce Grain Fund, Inc. (“Grain 
Fund, Inc."), has requested termination 
of its designation effective as soon as 
possible; and the Department has 
requested, and the existing agency has 
agreed, that it would continue to provide 
service until this expedited public 
procedure could be completed and a 
new agency designated. The 


Administrator has determined that 
continuation of official services is 
needed in the area and a replacement 
agency should be designated as soon as 
possible to assure uninterrupted service 
and transfer of responsibilities. 

Thus, pursuant to the administrative 
provisions in 5 U.S.C. 553, good cause is 
found for making this emergency final 
action effective less than 30 days after 
publication of this document in the 
Federal Register. 

Eastern Iowa Grain Inspection & 
Weighing Service, Inc. (“Eastern Iowa"), 
R.R. 1 , Box 588, Blue Grass, Iowa 52726, 
was designated as an official agency 
under the United States Grain Standards 
Act, as amended (7 U.S.C. 71 etseq.) 

(the "Act"), for the performance of 
official grain inspection functions on 
September 30,1978. The designation 
also included an assignment of 
geographic area, on an interim basis 
within which this Agency would 
operate. Geographic areas are assigned 
to each official agency pursuant to 
Section 7(f)(2) of the Act. 

The proposed geographic area 
assigned on an interim basis to Eastern 
Iowa was announced in the September 
13,1979 issue of the Federal Register (44 
FR 53262). No comments were received 
regarding this proposal of geographic 
area. 

As a result of the cancellation of 
designation request by the Grain Fund, 
Inc., Burlington, Iowa, the September 20, 
1979 issue of the Federal Register (44 FR 
54519) contained a notice from FGIS 
requesting applications for designation 
to provide official services under the 
Act in the Burlington, Iowa, area. A total 
of five applications were received, all of 
which appeared to meet the criteria for 
designation specified in Section 
7(f)(1)(A) of the Act. The names of the 
applicants are: Eldon L. Davis, Fremont 
Grain Inspection Department, 603 East 
Dodge St., Fremont, NE 68025; Joe P. 
Jaimes, 9445 Connell Drive, Overland 
Park, KS 66214; James Parrish, 300 S. 
Main St., Burlington, IA 52601; F. E. 
Polaski, Cedar Rapids Grain Service, 

Inc., 1831 J. St., S.W., Cedar Rapids, IA 
52404; and J. L. Slater, Eastern Iowa 
Grain Inspection & Weighing Service, 

Inc., R.R. #1, Box 588, Blue Grass, IA 
52726. 

FGIS announced the names of the 
applicants and requested comments on 
these applicants in the January 3,1980, 
issue of the Federal Register (45 FR 812). 
Nineteen written comments were 
received. 

Nine commentors recommended the 
designation of Joe P. Jaimes referring to 
his background in education- 
management and other personal 
attributes as qualification to be 


considered in the management of an 
official agency. 

Six commentors recommended the 
designation of F. E. Polaski referring to 
his many years of experience in the 
grain inspection field, as well as 
management abilities and personal 
attributes as qualifications to be 
considered in the management of an 
official agency. 

Two commentors recommended the ** 
designation of J. L. Slater referring to his 
agency's excellent service, grading 
accuracy, and professional attitude of 
his staff as qualifications to be 
considered in the management of an 
official agency. 

Two commentors recommended the 
designation of James Parrish, referring to 
his experience as an inspector with the 
Grain Fund, Inc., and his knowledge of 
the grain industry in the Burlington area 
as qualifications to be considered in the 
management of an official agency. 

No comments were received regarding 
Eldon L. Davis. 

After evaluating comments received, 
and reviewing all available information 
and the criteria for designation in 
Section 7(f)(1)(A) of the Act, the 
Administrator, in accordance with 
Section 7(f)(1)(B), has determined that 
Eastern Iowa, owned and operated by 
J. L. Slater, is better able than any other 
applicant to provide official inspection 
services in the Burlington, Iowa, area 
and is assigned the area formerly 
serviced by the Grain Fund, Inc. 

The area assigned herein, together 
with the area proposed for assignment 
in the September 13,1979, issue of the 
Federal Register (44 FR 53262), will form 
a contiguous area within which Eastern 
Iowa will be responsible for providing 
official inspection services. 

The description of the entire area 
assigned to Eastern Iowa is as follows: 

Bounded: on the North by Interstate 
80 from the western Iowa County line 
east to State Route 38; State Route 38 
north to State Route 130; State Route 130 
east to Scott County; the Scott County 
line east to Mississippi River (all in 
Iowa); 

Bounded: on the East from the 
Mississippi River, the eastern Rock 
Island County line; the northern Henry 
and Bureau County lines east to State 
Route 88; State Route 88 south; the 
southern Bureau and Henry County 
lines; the eastern Knox County line (all 
in Illinois); 

Bounded: on the South by the 
southern Knox County line west to 
Warren County; the Warren County line 
south; the southern Warren County line; 
the southern Henderson County line 
west to the Mississippi River (all in 
Illinois); the southern Des Moines, 
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Henry. Jefferson, and Wapello County 
lines (all in Iowa); 

Bounded; on the West by the western 
Wapello County line; the northern 
Wapello County line east to the western 
Keokuk County line; the western and 
northern Keokuk County lines to the 
western Iowa County line; the Iowa 
County line north to Interstate 80 (all in 
Iowa). 

In addition, the following locations 
which are outside of the foregoing 
contiguous geographic area and are to 
be serviced by Eastern Iowa shall be 
considered as part of the Eastern Iowa’s 
geographic area: Delaware County, 

Iowa; Dubuque County, Iowa; and Jo 
Daviess County, Illinois. 

The exceptions for service within this 
designated geographic area shall be as 
follows: 

(1) Central Soya, Inc., Dallas City, 
Illinois, and Lomax Grain Elevator, 
Lomax, Illinois, in Henderson County 
which is serviced by Keokuk Grain 
Inspection Service, Inc. 

(2) Paris & Sons Grain Elevator, 
Masonville, Iowa, in Delaware County 
which is serviced by McGregor Grain 
Inspection and Weighing, McGregor, 
Iowa. 

A specified service point for the 
purpose of this notice is a city, town, or 
other location specified by an agency for 
the conduct of official inspections and 
where the agency or one or more of its 
licensed inspectors is located. In 
addition to the specified service points 
within the assigned geographic area. 
Eastern Iowa will provide official 
inspection services not requiring a 
licensed inspector to all other areas 
within its geographic area. 

Effective April 14,1980, the 
designation of the Burlington Chamber 
of Commerce Grain Fund, Inc., 

Burlington, Iowa, is cancelled, and on 
that date persons seeking official service 
in the area described above should 
contact the Eastern Iowa Grain 
Inspection & Weighing Service, Inc. 

Interested persons may obtain a map 
of the assigned geographic area and a 
list of specified service points by 
contacting Eastern Iowa or the 
Delegation and Designation Branch. 
Compliance Division, Federal Grain 
Inspection Service, United States 
Department of Agriculture, Washington, 
D C. 20250. (202) 447-8525. 

(Sec. 8, Pub. L. 94-582, 90 Stat. 2870 (7 U.S.C. 

79)) 

Done in Washington, D.C. on April 1,1980. 
L. E. Bartelt, 

Administrator 

|FR Doc. 80-10253 Filed 4-3-80; 8:45 am) 

BILLING COD€ 3410-02-M 


Official Agency Geographic Area; 
Proposed Assignment of Additional 
Geographic Area to the Grain 
Inspection Services, Inc., Battle Creek, 
Mich. 

agency: Federal Grain Inspection 
Service. 

action: Notice and request for 
comment. 

summary: This notice announces 
proposed assignment of additional 
geographic area to the Grain Inspection 
Services. Inc., for the performance of 
official grain inspection functions under 
the authority of the United States Grain 
Standards Act, as amended. 
date: Comments to be postmarked on or 
before June 3,1980. 

address: Written comments should be 
sent to the United States Department of 
Agriculture, Federal Grain Inspection 
Service, Compliance Division, Attention: 
Comments Section, Room 2405, Auditors 
Building, 1400 Independence Avenue 
SW., Washington, D.C. 20250. 

FOR FURTHER INFORMATION CONTACT: 

J. T. Abshier, Director, Compliance 
Division, Federal Grain Inspection 
Service, United States Department of 
Agriculture, Washington, D.C. 20250, 
(202) 447-8262. 

SUPPLEMENTARY INFORMATION: Grain 
Inspection Services, Inc., 24 First Street, 
Battle Creek, Michigan 49017 (the 
"Agency"), was designated as an official 
agency under the United States Grain 
Standards Act, as amended (7 U.S.C. 71 
et seq.) (the "Act") for the performance 
of official grain inspection functions on 
August 31,1978. The designation also 
included an assignment of geographic 
area, on an interim basis, within which 
this agency would operate. The 
proposed geographic area assigned on 
an interim basis to the Agency was 
announced in the January 12,1979, issue 
of the Federal Register (44 FR 2641). 

Final assignment of geographic area to 
the Agency was announced in the 
January 31,1980, issue of the Federal 
Register (44 FR 6979). Subsequent to the 
publication of the January 12,1979, 
notice, the Agency requested and was 
assigned the additional geographic area 
on an interim basis effective April 1, 
1979, pending final determination of this 
matter. 

The additional geographic area, as 
identified in this notice, was previously 
serviced by the Federal Grain Inspection 
Service (FGIS). Section 7(h) of the Act 
provides FGIS authority to perform 
official services at nonexport locations 
where the Administrator determines 
such services are needed and there is no 
official agency available or willing to 


provide these services. Further, FGIS 
can provide official services at 
nonexport locations only until such time 
as the service can be provided on a 
regular basis by a designated official 
agency. 

The additional geographic area 
assigned on an interim basis pending 
final determination in this matter is: 

Bounded: on the North by the northern 
Isabella County line; the eastern 
Isabella County line south to the 
northern Gratiot County line; the 
northern Gratiot County line east to the 
northern Saginaw County line; the 
northern Saginaw County line east to 
State Route 52; 

Bounded: on the East by State Route 
52 from the northern Saginaw County 
line south to State Route 21; 

Bounded: on the South by State Route 
21 from State Route 52, west to the 
western Shiawassee County line; and 

Bounded: on the West by the western 
Shiawassee County line from State 
Route 21 north to the southern Gratiot 
County line; the southern Gratiot County 
line west to State Route 27; State Route 
27 north to the southern Isabella County 
line; the southern Isabella County line 
west to the western Isabella County 
line; the western Isabella County line 
north to the northern Isabella County 
line. 

Interested persons may obtain a map 
of the proposed additional geographic 
area for this Agency together with the 
originally proposed geographic area and 
a list of the specified service points from 
the Compliance Division. Delegation 
and Designation Branch. A specified 
service point for the purpose of this 
notice is a city, town, or other location 
specified by the Agency for the conduct 
of official inspections and where the 
Agency or one or more of its licensed 
inspectors is located. 

The Agency has been performing 
official inspection services within the 
proposed additional geographic area 
since April 1979. The boundaries thereof 
are known by persons affected, do not 
impose significant new restrictions or 
obligations, and have limited public 
affect. Therefore, the comment period 
shall be limited to 30 days. 

Interested persons are hereby given 
opportunity to submit written views or 
comments with respect to the additional 
geographic area proposed for 
assignment to this Agency. All views 
and comments should be submitted in 
writing to the aforementioned 
Comments Section. All materials should 
be postmarked on or before May 5,1980. 

All material submitted pursuant to 
this notice will be made available for 
public inspection at the Compliance 
Division, Comments Section (7 CFR 
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1.27(b)). Consideration will be given to 
the views and comments so filed with 
the Comments Section, and to all other 
information available to the U.S. 
Department of Agriculture before final 
determination of the assignment of 
geographic area is made with respect to 
this matter. 

(Sec. 8(h). Pub. L. 94-582. 90 Stat. 2873, (7 
U.S.C. 79(h)) 

Done in Washington, D.C. on March 31, 
1980. 

L. E. Bartelt, 

Administrator. 

(FR Doc. 00-10188 Filed 4-3-80: 8*5 am) 

BILLING CODE 3410-02-M 


Forest Service 

Boundary Waters Canoe Area 
Wilderness and Boundary Waters 
Canoe Area Mining Protection Area; 
Filing of Wilderness Legal Description 
and Map 

Note.—At 45 FR 13490, February 29.1980, 
FR Doc. 80-6339 was published which 
omitted certain legal descriptions and maps. 
The entire document appears below. 

Public Law 95-495, dated October 21, 
1978, designated the Boundary Waters 
Canoe Area Wilderness and the 
Boundary Waters Canoe Area Mining 
Protection Area, Superior National 
Forest, State of Minnesota. Section 3 of 
the Act directs the Secretary of 
Agriculture to publish a detailed legal 
description and map showing the 
boundaries of the wilderness in the 
Federal Register. Such map and 
description shall be filed with the 
Committee on Interior and Insular 
Affairs of the House of Representatives 
and the Committee on Energy and 
Natural Resources of the United States 
Senate. Section 10 of the Act directs the 
Secretary of Agriculture to file a map 
and legal description of the mining 
protection area with the above named 
Committees. The Act further states that 
the legal description and maps shall be> 
on file and available for public 
inspection in the offices of the 
Supervisor of the Superior National 
Forest and the Chief, Forest Service. 

The Secretary of Agriculture, through 
the Chief, Forest Service, has elected to 
combine the legal description and map 
for both the wilderness and the mining 
protection area into one document. It 
should be noted that it is not possible to 
prepare a satisfactory map involving 
over one million acres on one page. 
Thus, the map involves an index and 21 
map sheets. These maps are expected to 
be available for purchase about March 


1,1980. In the interim, they are on file 
for public inspection in the following 
offices: 

Chief. Forest Service. U.S. Department of 
Agriculture, South Agriculture Building, 
Room 4238,12th and Independence Avenue 
SW., Washington, D.C. 20013. 

Regional Forester, Eastern Region, U.S. 
Department of Agriculture, 633 W. 
Wisconsin Avenue, Milwaukee, Wisconsin 
53203. 

Forest Supervisor, Superior National Forest, 
U.S. Department of Agriculture, Federal 
Building. Duluth, Minnesota 55801. 

Dated: February 21,1980. 

Douglas R. Leisz, 

Associate Chief, Forest Service. 

National Wilderness Preservation System— 
Boundary Waters Canoe Area Wilderness 
and Mining Protection Area 

Superior National Forest 
I hereby certify that the legal 
description and map herewith represent 
the location of the boundary of the 
Boundary Waters Canoe Area 
Wilderness and the Mining Protection 
Area on the Superior National Forest as 
covered in the National Wilderness 
Preservation System by the Act of 
October 21.1978. 

Signed October 12.1979. 

Norwood F. Robertshaw, 

Acting Regional Forester. 

Legal Description of the Boundary 
Waters Canoe Area Wilderness, 

Superior National Forest Minn. 

August 1979. 

The legal description of the Boundary 
Waters Canoe Area Wilderness, 

Superior National Forest, Eastern 
Region, in accordance with Public Law 
95-495 dated October 21,1978. 

The Boundary Waters Canoe Area 
Wilderness embraces three separate 
areas within the Superior National 
Forest, Minnesota, as shown on the 
index map and map sheets herein. The 
three units are defined as follows: 

1. East Unit—Located in northeastern 
Cook County. 

2. Central Unit—Located in 
northwestern Cook County, northern 
Lake County and northeastern St. Louis 
County. 

3. Southwest Unit—Located in 
northeastern St. Louis County. 

In the following descriptions of the 
exterior boundaries of the three units 
the intent is to define lines which can, if 
and when necessary, be accurately 
established and marked on the ground 
by an authorized land surveyor in 
accordance with the rules for dependent 
resurveys and section subdivision as set 
forth in the U.S. Department of Interior, 
Bureau of Land Management. Manual of 
Surveying Instructions for the Survey of 


the Public Lands of the United States, 
and with the Statutes of the State of 
Minnesota pertaining to land surveys, 
and in accordance with the intent of 
Public Law 95-495 dated October 21, 
1978. The U.S. Government Public Land 
Survey comers are controlling for 
bearings and distances where recited. 
Distances expressed in miles represent 
the record distances of the U.S. 
Government land surveys and not 
precise statute miles, except along the 
International Boundary where precise 
statute miles are from the 1931 Report of 
the International Boundary Commission. 
In conformance with Public Law 95-^195 
written descriptions contains calls for 
boundary lines following lakeshores or 
the shoreline of waterways. In these 
cases the distances recited in the 
descriptions are map distances and 
subject to change with formal survey. 
The boundary line in these cases is 
intended to follow the ordinary high 
water line. In other cases the written 
descriptions contain calls for boundary 
lines following a line 400 feet from and 
parallel with the shoreline of waterways 
or lakeshore. In these situations the 
distances recited in the descriptions are 
map distances and subject to change 
with formal survey. The boundary line 
in these cases is intended to be 
established at a distance of 400 feet 
from and parallel with the ordinary high 
watrer line of the waterway or 
lakeshore. 

The Boundary Waters Canoe Area 
Wilderness contains 1,084,105 acres 
more or less. Approximately 792,510 
acres are Federally owned. 

East Unit 

T64N, R3E 

1. Beginning at the section comer common to 
Sections 7, 8,17 and 18, T84N, R3E, Fourth 
Principal Meridian: 

2. Thence north 0.25 mile along the section 
line to the south one-sixteenth corner 
common to Sections 7 and 8. T64N, R3E; 

3. Thence east 0.25 mile along the one- 
sixteenth line to the southwest one- 
sixteenth comer in Section 8. T64N. R3E; 

4. Thence north 0.25 mile along the one- 
sixteenth line to the center west one- 
sixteenth comer in Section 8, T64N, R3E; 

5. Thence east 0.25 mile along the one-quarter 
line to the center one-quarter comer in 
Section 8. T64N. R3E; 

6. Thence north 0.50 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 5 and 8, T64N, R3E; 

7. Thence east 0.27 mile along the section line 
to the east one-sixteenth corner common to 
Sections 5 and 8. T84N. R3E; 

8. Thence north 0.75 mile along the one- 
sixteenth line to a point of intersection 
with the ordinary high water line of 
McFarland Lake in Section 5, T84N, R3E; 

9. Thence westerly 1.00 mile along the 
ordinary high water line of McFarland Lake 
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to a point of intersection with the western 
extremity in section 6, T64N, R3E; 

10. Thence west 0.05 mile to a point of 
intersection with the east one-sixteenth 
line in Section 6, T64N, R3E; 

11 . Thence north 0.10 mile along the one- 
sixteenth line to the east one-sixteenth 
comer common to Section 6, T64N, R3E, 
and Section 31. T65N. R3E; 

12. Thence east 2.26 miles along the township 
line to the section comer common to 
Sections 3 and 4, T64N, R3E, and Sections 
33 and 34, T85N. R3E; 

13. Thence south 0.16 mile along the section 
line to a point common to Sections 3 and 4, 
T64N, R3E; 

14. Thence east 0.13 mile to a point on the 
east side of the stream between Little John 
Lake and John Lake in Section 3, T64N, 

R3E, 4th P.M., said point being 400 feet 
southerly of the ordinary high water line of 
John Lake; 

15. Thence easterly, southeasterly, 
northeasterly and northerly 3.10 miles 
along a line 400 feet from and parallel with 
the ordinary high water line of the south 
shore of John Lake, Royal River, Royal 
Lake and Royal River to a point of 
intersection with the east-west one-quarter 
line of Section 2, T64N, R3E; 

16. Thence west 0.11 mile along the one- 
quarter line to the ordinary high water line 
on the west bank of the Royal River in 
Section 2, T64N, R3E; 

17. Thence northerly 0.70 mile along the 
ordinary high water line of Royal River and 
North Fowl Lake to a point of intersection 
with the township line common to Section 
2, T64N, R3E, and Section 35. T65N, R3E; 

18. Thence west 0.20 mile along the township 
line to the one-quarter comer common to 
Section 2. T64N, R3E, and Section 35, T65N, 
R3E; 

T65N, R3E 

19. Thence north 0.73 mile along the one- 
quarter line to a point of intersection with 
the ordinary high water line of North Fowl 
Lake in Section 35. T65N, R3E; 

20. Thence northwesterly 1.50 miles along the 
ordinary high water line of North Fowl 
Lake to a point of intersection with the 
International Boundary line on the 
northwest end of North Fowl Lake, in 
Section 27. T65N, R3E; 

T65N, R2E; T65N, RlE; T65N, RlW; T65N, 

R2W 

21. Thence westerly 27.42 miles along the 
International Boundary line to a point of 
intersection with the ordinary high water 
line on the south shore of North Lake in 
Section 22, T65N, R2W; 

22 . Thence westerly 1.00 mile along the 
ordinary high water line of North Lake to 
Frances Bay in Section 21, T65N, R2W; 

23. Thence westerly, northerly and easterly 
1.30 miles along the ordinary high water 
line of Frances Bay to North Lake in 
Section 21, T65N. R2W; 

24. Thence northerly 0.69 mile along the 
ordinary high water line of North Lake to a 
point of intersection with a creek flowing 
from Susana Lake to North Lake in Section 
21. T65N, R2W; 

25. Thence northwesterly 0.09 mile along the 
creek to a point of intersection with the 


ordinary high water line of Susana Lake in 
Section 21. T65N. R2W; 

26. Thence westerly 0.45 mile along the 
ordinary high water line of the south shore 
of Susana Lake to a point of intersection 
with the western extremity in Section 21, 
T65N, R2W; 

27. Thence northwesterly 0.38 mile along a 
line to the section comer common to 
Sections 18,17, 20 and 21. T65N, R2W; 

28. Thence west and southwesterly 1.00 mile 
along the section line to the section comer 
common to Sections 17,18,19 and 20, 

T85N. R2W; 

29. Thence south 1.65 miles to the point of 
intersection with the ordinary high water 
line on the north shore of Crab Lake 
common to Sections 29 and 30, T85N, R2W; 

30. Thence southeasterly and southwesterly 
0.10 mile along the ordinary high water line 
of Crab Lake to a point of intersection with 
the section line common to Sections 29 and 
30. T65N. R2W; 

31. Thence south 0.34 mile along the section 
line to the south one-sixteenth comer 
common to Sections 29 and 30, T65N, R2W; 

32. Thence east 3.00 miles along the one- 
sixteenth line to the south one-sixteenth 
comer common to Sections 26 and 27, 

T65N, R2W; 

33. Thence south 0.25 mile along the section 
line to the section comer common to 
Sections 26, 27, 34, and 35, T65N, R2W; 

T65N.R1W 

34. Thence east 2.49 miles along the section 
lines to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Partridge Lake common 
to Sections 30 and 31, T65N, RlW; 

35. Thence southeasterly and northerly 0.30 
mile along a line 400 feet from and parallel 
with the ordinary high water line of 
Partridge Lake to a point of intersection 
with the section line common to Sections 
30 and 31, T65N. RlW; 

36. Thence east 0.18 mile along the section 
line to the section comer common to 
Sections 29. 30, 31 and 32, T65N, RlW; 

37. Thence south 0.38 mile along the section 
line to the south-north one sixty-fourth 
comer common to Sections 31 and 32, 

T65N, RlW; 

38. Thence east 0.50 mile along the one sixty- 
fourth line to the center south-north one 
sixty-fourth comer in Section 32, T65N, 
RlW; 

39. Thence south 0.30 mile along the one- 
quarter line to a point of intersection with 
the ordinary high water line of Moss Lake 
in Section 32, T65N, RlW; 

40. Thence easterly 0.81 mile along the 
ordinary high water line of Moss Lake to a 
point of intersection with the east-west 
one-quarter line of Section 33, T65N, RlW; 

41. Thence east 0.90 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 33 and 34, T85N, RlW; 

42. Thence north 0.04 mile along the section 
line to a point of intersection with the 
ordinary high water line of Bearsking Lake 
common to Sections 33 and 34, T65N, RlW; 

43. Thence northerly 0.41 mile along the 
ordinary high water line of Bearsking Lake 
to a point of intersection with the section 
line common to Sections 33 and 34, T65N, 
RlW; 


44. Thence north 0.05 mile along the section 
line to the south-north one sixty-fourth 
comer common to Sections 33 and 34, 

T65N, RlW; 

45. Thence east 2.00 miles along the one 
sixty-fourth lines to the south-north one 
sixty-fourth comer common to Sections 35 
and 36, T65N. RlW; 

48. Thence north 0.23 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Daniels Lake common to 
Sections 35 and 36, T65N, RlW; 

47. Thence northeasterly and easterly 0.40 
mile along a line 400 feet from and parallel 
with the ordinary high water line of Daniels 
Lake to a point of intersection with the 
section line common to Sections 25 and 36, 
T85N. RlW; 

T65N. RlE 

48. Thence east 1.87 miles along the section 
lines to a point in Clearwater Lake, being 
the west one-sixteenth comer common to 
Sections 29 and 32, T65N, RlE; 

T64N, RlE 

49. Thence southeasterly and southerly 1.53 
miles along the one-sixteenth line to a 
point of intersection with the ordinary high 
water line of Flour Lake in Section 5, T64N, 
RlE; 

50. Thence easterly and westerly 0.20 mile 
along the ordinary high water line to a 
point of intersection with the west one- 
sixteenth line of Flour Lake in Section 5, 
T64N. RlE; 

51. Thence south 0.19 mile along the one- 
sixteenth line to a point of intersection 
with the ordinary high water line of Flour 
Lake in Section 5, T64N, RlE; 

52. Thence easterly and westerly 0.15 mile 
along the ordinary high water line of Flour 
Lake to a point of intersection with the 

• west one-sixteenth line in Section 5, T64N, 
RlE; 

53. Thence south 0.24 mile along the one- 
sixteenth line to a point of intersection 
with the ordinary high water line of East 
Bearskin Lake in Section 8, T64N, RlE; 

54. Thence northeasterly 0.82 mile along the 
ordinary high water line of East Bearskin 
Lake to a point of intersection with the 
section line common to Sections 4 and 5. 
T64N. RlE; 

55. Thence south 0.10 mile along the section 
line to a point of intersection with the 
ordinary high water line of East Bearskin 
Lake common to Sections 4 and 5, T64N, 
RlE; 

56. Thence southwesterly and easterly 1.50 
miles along the ordinary high water line of 
East Bearskin Lake to a point of 
intersection with the section line common 
to Sections 8 and 9, T64N. RlE; 

57. Thence south 0.23 mile along the section 
line to a point of intersection with the 
ordinary high water line of East Bearskin 
Lake common to Sections 8 and 9, T64N, 
RlE; 

58. Thence westerly 2.21 miles along the 
ordinary high water line of East Bearskin 
Lake to a point of intersection with the 
section line common to Section 7. T64N. 
RlE. and Section 12, T64N. RlW; 

59. Thence south 0.30 mile along the 4th 
Principal Meridian to the section comer 
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common to Sections 7 and 18, T84N, RlE, 
and Sections 12 and 13. T84N, RlW; 

T64N, RlE 

60. Thence east 0.48 mile along the section 
line to the one-quarter comer common to 
Sections 7 and 18. TB4N, RlE; 

61. Thence south 1.00 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 18 and 19, T64N, RlE; 

62. Thence east 3.51 miles along the section 
lines to the section comer common to 
Sections 14.15, 22 and 23, T64N. RlE; 

63. Thence north 0.93 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Crocodile Lake in T64N, 
RlE; 

64. Thence easterly 1.02 miles along a line 400 
feet from and parallel with the ordinary 
high water line of Crocodile Lake to a point 
of intersection with the section line 
common to Sections 13 and 14, T04N, RlE; 

65. Thence north 0.03 mile along the section 
line to the section comer common to 
Sections 11.12,13 and 14. T64N, RlE; 

T64N. R2E 

T64N.R3E 

66. Thence east 8.01 miles along the section 
lines to the section comer common to 
Sections 7, 8,17 and 18. T64N, R3E, being 
the point of beginning. 

Central Unit 

T67N, R16W; 

1. Beginning at turning point 300 on the 
International Boundary in Little Vermilion 
Narrows in Section 8, T67N, R16W, Fourth 
Principal Meridian; 

2. Thence north 0.31 mile along the 
International Boundary to a point of 
intersection with the north one-sixteenth 
line as extended in Section 6, T67N, R16W; 

3. Thence west 0.47 mile along the one- 
sixteenth line to the north sixteenth comer 
common to Section 6, T87N, R16W, and 
Section 1, T87N. R17W; 

4. Thence south 0.50 mile along the range line 
to the south one-sixteenth comer common 
to Section 6. T67N, R18W, and Section 1, 
T67N. R17W; 

5. Thence east 0.25 mile along the one- 
sixteenth line to the southwest one- 
sixteenth comer of Section 6. T67N, R16W; 

6. Thence south 0.25 mile along the one- 
sixteenth line to the west one-sixteenth 
comer common to Sections 6 and 7, T67N, 
R16W; 

7. Thence east 0.50 mile along the section line 
to the east one-sixteenth comer common to 
Sections 8 and 7, T87N, R18W; 

8. Thence south 0.25 mile along the one- 
sixteenth line to the northeast one- 
sixteenth comer of Section 7, T67N, R16W; 

9. Thence east 0.25 mile along the one- 
sixteenth line to the north one-sixteenth 
comer common to Sections 7 and 8, T67N. 
R16W; 

T66N, R16W 

10. Thence south 5.76 miles along the section 
lines to the section comer common to 
Sections 5, 6, 7, and 8. T66N, R10W; 


11. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 4. 5, 8. and 9, T86N, R16W; 

12. Thence south 1.00 mile along the section 
line to the section comer common to 
Sections 8, 9,16, and 17, T68N, R16W; 

13. Thence east 3.00 miles along the section 
lines to the section comer common to 
Sections 11.1Z 13, and 14, T86N, R16W; 

14. Thence south 3.00 miles along the section 
lines to the section comer common to 
Sections 25. 26. 35. and 38, T66N, RlBW; 

15. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 25 and 36. T66N, R16W; 

T66N, R15W 

16. Thence north 0.05 mile along the range 
line to the section comer common to 
Sections 30 and 31, T66N, R15W; 

17. Thence east 4.23 miles along the section 
lines to the section comer common to 
Sections 26. 27, 34, and 35, T66N, R15W; 

18. Thence south 0.25 mile along the section 
line to the north one-sixteenth comer 
common to Sections 34 and 35. R66N, 

R15W; 

19. Thence east 0.75 mile along the one- 
sixteenth line to the northeast one- 
sixteenth comer in Section 35. T66N, 

R15W; 

T65N, R15W 

20. Thence south 0.88 mile along the one- 
sixteenth lines to the center-north 
northeast one sixty-fourth comer of Section 
2, T65N. R15W; 

21. Thence east 0.75 mile along the one sixty- 
fourth line to the center north north one 
sixty-fourth comer of Section 1, TB5N, 
R15W; 

T66N, R15W 

22. Thence north 1.13 miles along the one- 
quarter lines to the one-quarter comer 
common to Sections 25 and 38. T66N, 

R15W; 

T66N, R14W 

23. Thence east 2.57 miles along the section 
lines to the section comer common to 
Sections 28, 29, 32. and 33. T66N, R14W; 

24. Thence south 1.00 mile along the section 
line to the standard section comer common 
to Sections 31 and 33. T86N, R14W; 

T65N, R14W 

25. Thence east 0.88 mile along the township 
line to the closing section comer common 
to Sections 3 and 4, T65N, R15W; 

26. Thence south 0.92 mile along the section 
line to the section comer common to 
Sections 3, 4, 9. and 10, T85N, R15W; 

27. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 2. 3.10, and 11. T65N, R14W; 

28. Thence south 0.88 mile along the section 
line to the south-south one sixty-fourth 
comer common to Sections 10 and 11. 

T65N, R14W; 

29. Thence east 0.50 mile along the one sixty- 
fourth line to the center south-south one 
sixty-fourth comer in Section 11, T85N, 
R14W; 

30. Thence south 0.13 mile along the one- 
quarter line to the one-quarter comer 


common to Sections 11 and 14, T65N, 
R14W; 

31. Thence east 0.75 mile along the section 
lines to the west one-sixteenth comer 
common to Sections 12 and 13, T85N, 
R14W; 

32. Thence south 0.50 mile along the one 
sixteenth line to the center west one- 
sixteenth comer of Section 13. T65N, 
R14W; 

33. Thence east 0.25 mile along the one- 
quarter line to the center one-quarter 
comer of Section 13, T65N, R14W; 

34. Thence south 0.50 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 13 and 24, T65N, 
R14W; 

35. Thence east 0.50 mile along the section 
line to the section comer common to 
Sections 13 and 24, T65N. R14W; 

T65N. R13W 

38. Thence south 0.02 mile along the range 
line to the section comer common to 
Sections 18 and 19. T65N, R13W; 

37. Thence east 4.59 miles along the section 
lines to the one-quarter comer common to 
Sections 14 and 23. T85N, R13W; 

38. Thence south 0.50 mile along the one- 
quarter line to the center one-quarter 
comer of Section 23, T65N, R13W; 

39. Thence east 0.50 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 23 and 24, T85N, 
R13W; 

40. Thence south 0.50 mile along the section 
line to the section comer common to 
Sections, 23, 24. 25, and 28. T85N, R13W; 

41. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 24 and 25. T65N. R13W, and 
Sections 19 and 30, T85N, R12W; 

T65N, R12W 

42. Thence south 1.00 mile along the range 
line to the section comer common to 
Sections 25 and 36, T85N, R13W. and 
Sections 30 and 31, T65N, R12W; 

43. Thence east 0.50 mile along the section 
line to the one-quarter comer common to 
Sections 30 and 31, T65N, R12W; 

44. Thence south 1.00 mile along the one- 
quarter line to the standard one-quarter 
comer of Section 31. T65N, R12W; 

T64N, R12W 

45. Thence west 0.13 mile along the township 
line to the east-west one sixty-fourth 
comer of Section 6, T64N. R12W; 

46. Thence south 2.25 miles along the one 
sixty-fourth lines to the center east- 
northwest on sixty-fourth comer of Section 
18, T84N, R12W; 

47. Thence east 1.13 miles along the one- 
sixteenth lines to the center north one- 
sixteenth comer of Section 17. T84N. 
R12W; 

48. Thence north 0.75 mile along the one- 
quarter lines to the center one-quarter 
comer of Section 8, T64N, R12W; 

49. Thence east 0.75 mile along the one- 
quarter line to the center west one- 
sixteenth comer of Section 9, T64N, R12W; 

50. Thence north 1.13 miles along the one- 
sixteenth lines to the center south- 
northwest one sixty-fourth comer of 
Section 4, T64N, R12W; 
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51. Thence east 0.13 mile along the one- 
sixteenth line to a point of intersection 
with a line 400 feet from and parallel with 
the ordinary high water line of Holy Lake 
in Section 4, T64N. R12W; 

52. Thence southerly, easterly and 
northeasterly 0.50 mile along a line 400 feet 
from and parallel with the ordinary high 
water line of Holy Lake to a point of 
intersection with the township line on the 
north boundary line of Section 4, T64N, 
R12W; 

53. Thence east 2.13 miles along the township 
line to the east one-sixteenth comer on the 
north boundary line of Section 2, T64N, 
R12W; 

54. Thence south 2.00 miles along the one- 
sixteenth lines to the east one-sixteenth 
comer common to sections 11 and 14, 

T64N. R12W; 

55 . Thence west 0.25 mile along the section 
line to the one-quarter comer common to 
Sections 11 and 14. T64N, R12W; 

56 . thence south 0.25 mile along the one- 
quarter line to the center north one- 
sixteenth comer in Section 14, T04N, 

R12W; 

57. Thence east 1.25 miles along the one- 
sixteenth lines to the northeast one- 
sixteenth comer in Section 13, T04N, 

R12W; 

58 . Thence south 0.75 mile along the one- 
siteeenth line to the east one-sixteenth 
comer common to Sections 13 and 24, 

T64N, R12W; 

T64N.R11W 

59 . Thence east 2.25 miles along the section 
lines to the section comer common to 
Sections 16,17, 20. and 21. T64N. RllW; 

60. Thence south 3.00 miles along the section 
lines to the standard section comer on the 
township line common to Sections 32 and 
33, T64N, RllW; 

T63N. RllW 

61 . Thence east 0.21 mile along the township 
line to the closing section comer common 
to Sections 4 and 5. T63N, RllW; 

62. Thence south 1.25 miles along the section 
lines to the one-quarter comer common to 
Sections 8 and 9. T63N, RllW; 

T63N, R10W 

63 . Thence east 5.00 miles along the one 
quarter line to the one-quarter comer 
common to Sections 7 and 8, T63N, R10W; 

64. Thence north 0.80 mile along the section 
line to the closing section comer common 
to Sections 5 and 6. T63N, R10W; 

T64N, R10W 

65 . Thence east 2.70 miles along the township 
line to the standard section comer common 
to Sections 34 and 35. T64N. RlOW; 

66. Thence north 1.00 mile along the section 
line to the section comer common to 
Sections 26, 27. 34. and 35. T64N, R10W; 

67 . Thence east 1.92 miles along the section 
lines to a point of intersection with the 
ordinary high water line of Moose Lake 
common to Sections 25 and 36, T64N, 

RlOW; 

T64N, R9W 

68. Thence easterly 0.83 mile along the 
ordinary high water line of Moose Lake to 


a point of intersection with the north-south 
one-quarter line of Section 30, T64N, R9W; 

69. Thence north 0.06 mile along the one- 
quarter line to an iron pin 432.03 feet south 
of the northwest comer of Government Lot 
6, Section 30, T64N. R9W; 

70. Thence east 1113.20 feet to an iron pin 
located 432.03 feet south of the north 
boundary line of Government Lot 8, Section 
30. T64N, R9W; 

71. Thence south 0.06 mile to a point of 
intersection with the ordinary high water 
line of Moose Lake in Section 30, T64N, 
R9W; 

72. Thence northeasterly 0.81 mile along the 
ordinary high water line to a point of 
intersection with the east-west one-quarter 
line of Section 29. T04N. R9W; 

73. Thence east 4.80 miles along the one- 
quarter line to the one-quarter comer 
common to Section 25, T64N, R9W, and 
Section 30. T64N. R8W; 

74. Thence south 1.50 miles along the range 
line to the township comer common to 
Section 38. T84N, R9W. and Section 31, 
T64N. R8W; 

T63N.R9W 

75. Thence east 029 mile along the township 
line to the closing township comer common 
to Section 1, T03N, R9W, and Section 6, 
T63N, R8W; 

76. Thence south 0.35 mile along the range 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Parent Lake common to 
Section 6, T63N, R8W, and Section 1, T63N, 
R9W; 

77. Thence southwesterly, southerly and 
easterly 1.00 mile along a line 400 feet from 
and parallel with the ordinary high water 
line of Parent Lake to a point of 
intersection with the range line common to 
Section 7. T63N, R8W, and Section 12. 

T63N, R9W; 

78. Thence south 1.44 miles along the range 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Delta Lake common to 
Section 18, T83N, R8W, and Section 13, 
T83N, R9W; 

79. Thence westerly and southerly 0.49 mile 
along a line 400 feet from and parallel with 
the ordinary high water line of Delta Lake 
to a point of intersection with the section 
line common to Sections 13 and 24, T83N, 
R9W; 

80. Thence west 2.00 miles along the section 
lines to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Lake One common to 
Sections 15 and 22. T63N, R9W; 

81. Thence northerly and westerly 1.31 miles 
along a line 400 feet from and parallel with 
the ordinary high water line of Lake One to 
a point of intersection with the section line 
common to Sections 15 and 10, T63N, R9W; 

82. Thence north 0.15 mile along the section 
line to a point of intersection with the 
ordinary high water line of Lake One 
common to Sections 15 and 16. T63N, R9W; 

83. Thence northeasterly, westerly and 
southerly 2.83 miles along the ordinary high 
water line of Lake One to a point of 
intersection with the south one-sixteenth 
line in Section 18, T63N, R9W; 


84. Thence west 1.74 miles along the one- 
sixteenth lines to the southeast one- 
sixteenth comer of Section 18. T83N. R9W; 

85. Thence south 0.25 mile along the one- 
sixteenth line to the east one-sixteenth 
comer common to Sections 18 and 19, 

T03N, R9W; 

86. Thence west 0.75 mile along the section 
line to the section comer on the range line 
common to Sections 18 and 19, T83N. R9W; 

T63N. RlOW 

87. Thence south 0.30 mile along the range 
line to the one-quarter comer to Section 24, 
T63N. RlOW; 

88. Thence west 0.75 mile along the one- 
quarter line to the center west one- 
sixteenth comer in Section 24, T63N, 

RlOW; 

89. Thence south 0.25 mile along the one- 
sixteenth line to the southwest one- 
sixteenth comer in Section 24. T83N, 

RlOW; 

90. Thence west 1.50 miles along the one- 
sixteenth lines to the southeast one- 
sixteenth comer in Section 22, T63N, 

RlOW; 

91. Thence north 0.15 mile along the one- 
sixteenth line to a point of intersection 
with the ordinary high water line of Uranus 
Lake in Section 22. T63N, RlOW; 

92. Thence westerly and northerly 0.36 mile 
along the ordinary high water line of 
Uranus Lake to a point of intersection with 
the east-west one-quarter line in Section 
22, T63N, RlOW; 

93. Thence west 0.65 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 21 and 22. T63N, 

RlOW; 

94. Thence south 0.25 mile along the section 
line to the south one-sixteenth comer 
common to Sections 21 and 22, T63N, 

RlOW; 

95. Thence west 0.25 mile along the one- 
sixteenth line to the southeast one- 
sixteenth comer in Section 21, T63N, 

RlOW; 

96. Thence south 0.25 mile along the one- 
sixteenth line to the east one-sixteenth 
corner common to Sections 21 and 28. 

T63N, RlOW; 

97. Thence west 2.25 miles along the section 
lines to the one-quarter comer common to 
Sections 19 and 30, T63N, RlOW; 

9a Thence south 0.25 mile along the one- 
quarter line to the center north one- 
sixteenth comer in Section 30, T63N, 

RlOW; 

T63N. RllW 

99. Thence west 0.73 mile along the one- 
sixteenth lines to a point of intersection 
with the ordinary high water line of 
Pickerel Lake in Section 25. TB3N, RllW; 

100. Thence westerly 0.25 mile along the 
ordinary high water line of Pickerel Lake to 
a point of intersection with the north one- 
sixteenth line in Sections 25. TB3N. RllW; 

101. Thence west 1.35 miles along the one- 
sixteenth lines to the north one-sixteenth 
comer common to Sections 26 and 27, 
T83N. RllW; 
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T62N. RllW 

102. Thence south 2.75 miles along the section 
lines to the section comer common to 
Sections 2. 3.10. and 11. T02N. RllW; 

103. Thence east 2.00 miles along the section 
lines to the section comer common to 
Sections 1 and 12. T62N, RllW. and 
Sections 6 and 7, T62N, R10W; 

104. Thence south 1.42 miles along the range 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of the South Kawishiwi 
River common to Section 13, T62N, RllW, 
and Section 18. T62N. R10W; 

105. Thence southwesterly and southerly 1.16 
miles along a line 400 feet from and parallel 
with the ordinary high water line of the 
South Kawishiwi River to a point of 
intersection with the narrows at 
approximately the east-west one sixty- 
fourth line of Section 24, T62N, RllW; 

106. Thence southeast 0.03 mile across the 
South Kawishiwi River to a point of 
intersection with the ordinary high water 
line of the South Kawishiwi River in 
Section 24, T62N. RllW; 

T62N, RlOW 

107. Thence southeast and northeast 0.95 mile 
along a line 400 feet from and parallel with 
the ordinary high water line of the South 
Kawishiwi River to a point of intersection 
with the section line common to Sections 
18 and 19, T82N. R10W; 

108. Thence east 1.65 miles along the section 
lines to the east one-sixteenth comer 
common to Sections 17 and 20, T62N, 

R10W; 

109. Thence south 0.25 mile along the one- 
sixteenth line to the northeast one- 
sixteenth comer in Section 20, T62N, 

R10W: 

110. Thence east 0.25 mile along the one- 
sixteenth to the north one-sixteenth comer 
common to Sections 20 and 21, T82N, 

R10W; 

111. Thence south 2.75 miles along the section 
lines to the standard section comer 
common to Sections 32 and 33. T62N, 

R10W; 

T61N. R10W 

112. Thence east 1.92 miles along the 
township line to the closing section comer 
common to Sections 2 and 3, T61N, R10W; 

113. Thence south 1.94 miles along the section 
lines to the section comer common to 
Sections 10.11.14, and 15. T61N, R10W; 

114. Thence east 2.00 miles along the section 
lines to the section comer common to 
Sections 12 and 13, T61N, R10W; 

T61N, R9W 

115. Thence south 0.28 mile along the range 
line to the section comer common to 
Sections 7 and 18. T61N, R9W; 

116. Thence east 1.90 miles along the section 
line to a point of intersection with the north 
right-of-way line of Forest Road #381 being 
thirty-three feet from and parallel with the 
road centerline intersecting the section line 
common to Sections 8 and 17. T61N, R9W; 

117. Thence northeasterly and southeasterly 
0.50 mile along the north right-of-way line 
to a point of intersection with the section 
line common to Sections 9 and 18. T61N, 
R9W; 


118. Thence east 1.38 miles along the section 
lines to a point of intersection with the 
north right-of-way line of Forest Road #381 
being thirty-three feet from and parallel 
with the road centerline intersecting the 
section line common to Sections 10 and 15. 
T61N. R9W; 

119. Thence easterly 1.25 miles along the 
north right-of-way line to a point of 
intersection with the section line common 
to Sections 11 and 14. T81N, R9W; 

120. Thence east 1.22 miles along the section 
lines to the section corner common to 
Sections 12 and 13, T61N. R9W; 

T61N, RSW 

121. Thence south 0.06 mile along the range 
line to the section comer common to 
Sections 7 and 18. T61N, R8W; 

122. Thence east 1.98 miles along the section 
lines to the section comer common to 
Sections 8, 9,16, and 17, T61N, R8W; 

123. Thence north 1.00 mile along the section 
line to the section comer common to 
Sections 4, 5, 8, and 9, T61N, R8W; 

124. Thence east 1.74 miles along the section 
lines to a point of intersection with the 
west right-of-way line of the vacated 
railroad grade of the DM&IR Railroad being 
one hundred feet from and parallel with the 
roadbed centerline intersecting the section 
line common to Sections 3 and 10, T61N, 
R8W; 

125. Thence northerly 1.11 miles along the 
west right-of-way line to a point of 
intersection with the section line common 
to Sections 2 and 3, T61N, R8W; 

120. Thence north 0.15 mile along the section 
line to the section comer on the township 
line common to Sections 2 and 3, T61N, 
R8W, and Sections 34 and 35, T62N, R8W; 

127. Thence east 1.13 miles along the 
township line to a point of intersection 
with a line 400 feet from and parallel with 
the ordinary high water line of Isabella 
Lake in Section 1, T61N, R8W. and Section 
36, T62N. R8W; 

128. Thence easterly 1.23 miles along a line 
400 feet from and parallel with the ordinary 
high water line of Isabella Lake to a point 
of intersection with the range line common 
to Section 36, T62N, R8W, and Section 6, 
T61N, R7W; 

129. Thence south 0.06 mile along the range 
line to the township comer of Section 1, 
T61N. R8W; 

T61N, R7W 

130. Thence south 1.87 miles along the range 
line to the section comer common to 
Sections 7 and 18, T01N, R7W; 

T61N, R6W 

131. Thence east 8.41 miles along the section 
lines to the one-quarter comer common to 
Sections 9 and 10. T61N, R6W; 

T62N.R6W 

132. Thence north 2.25 miles along the one- 
quarter line to the center south one- 
sixteenth comer in Section 33, T02N, R6W; 

133. Thence east 0.50 mile along the one- 
sixteenth line to the south one-sixteenth 
comer common to Sections 33 and 34. 

T62N, R6W; 


134. Thence north 0.50 mile along the section 
line to the north one-sixteenth comer 
common to Sections 33 and 34, T62N, R6W; 

135. Thence west 0.75 mile along the one- 
sixteenth line to the northwest one- 
sixteenth comer in Section 33. T62N, R6W; 

136. Thence north 1.25 miles along the one- 
sixteenth line to the west one-sixteenth 
comer common to Sections 21 and 28, 

T62N, R6W; 

137. Thence east 0.26 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the 
centerline of Forest Road #354 intersecting 
the section line common to Sections 21 and 
28. T82N, R6W; 

138. Thence northerly and westerly 0.82 mile 
along a line 400 feet from and parallel with 
the centerline of Forest Road #354 to the 
ordinary high water line of Kawishiwi Lake 
in Section 21, T62N, R6W; 

139. Thence northwesterly and northeasterly 
0.18 mile along the ordinary high water line 
to a point of intersection with a line 400 
feet from and parallel with the centerline of 
Forest Road #354 where it intersects 
Kawishiwi Lake in Section 21, T62N, R6W; 

140. Thence easterly and southerly 0.82 mile 
along a line 400 feet from and parallel with 
the centerline of Forest Road #354 to a 
point of intersection with the section line 
common to Sections 21 and 28, T62N, R6W; 

141. Thence east 3.30 miles along the section 
lines to the section comer common to 
Section 24 and 25. T62N, R8W; 

T62N.R5W 

142. Thence south 0.07 mile along the range 
line to the section comer common to 
Sections 19 and 30, T62N, R5W; 

143. Thence east 6.00 miles along the section 
lines to the section comer common to 
Sections 24 and 25, T62N, R5W, and 
Sections 19 and 30. T62N. R4W; 

144. Thence north 2.25 miles along the range 
line to the south one-sixteenth comer 
common to Section 7. T62N, R4W, and 
Section 12. T62N. R5W; 

T62N.R4W 

145. Thence northeasterly 0.08 mile to a point 
of intersection with the ordinary high water 
line of Sawbill Lake in Section 7, T82N. 
R4W; 

146. Thence northerly 1.10 miles along the 
ordinary high water line of Sawbill Lake to 
a point of intersection with the section line 
common to Sections 6 and 7, T62N. R4W; 

147. Thence east 0.25 mile across a bay in 
Sawbill Lake to a point of intersection with 
the ordinary high water line of Sawbill 
Lake common to Sections 6 and 7, T62N. 
R4W; 

148. Thence southerly, easterly and northerly 
along the ordinary high water line of 
Sawbill Lake to a point of intersection with 
the section line common to Sections 8 and 
7, T62N, R4W; 

149. Thence east 0.01 mile along the line to a 
point of intersection with the ordinary high 
water line on the west shore of an 
unsurveyed island in Sawbill Lake common 
to Sections 6 and 7, T62N, R4W: 

150. Thence southerly and northerly 0.17 mile 
along the ordinary high water line of 
Sawbill Lake to a point of intersection with 
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the Bection line common to Section 6 and 7, 
T82N. R4W; 

151. Thence east 0.45 mile along the section 
line to the section comer common to 
Sections 5. 6, 7. and 8. T62N, R4W; 

152. Thence south 1.00 mile along the section 
line to the section comer common to 
Sections 7. 8,17. and 18. T82N. R4W; 

153. Thence east 2.00 miles along the section 
lines to the section comer common to 
Sections 9.10.15. and 16. T62N, R4W; 

154. Thence south 1.00 mile along the section 
line to the section comer common to 
Sections 15.16. 21. and 22. T62N. R4W; 

155. Thence east 3.00 miles along the section 
lines to the section comer common to 
Sections 13 and 24, T62N, R4W, and 
Sections 18 and 19. T62N, R3W; 

T62N, R3W 

156. Thence north 1.00 mile along the range 
line to the section comer common to 
Sections 12 and 13, T62N. R4W, and 
Sections 7 and 18, T62N, R3W; 

157. Thence east 1.62 miles along the section 
lines to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Kinogami Lake common 
to Sections 8 and 17. T82N, R3W; 

158. Thence southwesterly, northeasterly, 
easterly, northerly and westerly 4.25 miles 
along a line 400 feet from and parallel with 
the ordinary high water line of Kinogami 
Lake to a point of intersection with the 
section line common to Sections 9 and 10. 
T62N, R3W; 

159. Thence north 0.80 mile along the section 
line to the section comer common to 
Sections 3, 4. 9, and 10, T62N, R3W; 

160. Thence east 0.50 mile along the section 
line to the one-quarter comer common to 
Sections 3 and 10, T62N. R3W; 

161. Thence north 0.50 mile along the one- 
quarter line to the center one-quarter 
comer of Section 3. T62N. R3W; 

162. Thence east 0.50 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 2 and 3. T82N. R3W; 

163. Thence north 0.50 mile along the section 
line to the section comer common to 
Sections 2 and 3, T62N. R3W. and Sections 
34 and 35. T63N. R3W; 

164. Thence west 0.50 mile along the 
township line to the one-quarter comer 
common to Section 3, T62N, R3W, and 
Section 34, T63N, R3W; 

T63N. R3W 

165. Thence north 2.38 miles along the one- 
quarter lines to a point of intersection with 
a line 400 feet from and parallel with the 
ordinary high water line of Juno Lake in 
Section 22. T63N. R3W; 

166. Thence easterly and northwesterly 1.10 
miles along a line 400 feet from and parallel 
with the ordinary high water line of Juno 
Lake to a point of intersection with the 
north-south one-quarter line of Section 22. 
T63N, R3W; 

167. Thence north 0.01 mile along the one- 
quarter line to a point of intersection with a 
line 400 feet from and parallel with the 
ordinary high water line of Jock Mock Bay 
of Brule Lake in Section 22.T63N, R3VV; 

168. Thence easterly, southeasterly and 
southerly 2.75 miles along a line 400 feet 


from and parallel with the ordinary high 
water line of Jock Mock Bay and Brule 
Lake to a point of intersection with the 
ordinary high water line of a narrow 
channel from a small bay in the southwest 
one-quarter of Section 24. T63N, R3W; 

169. Thence southwesterly, easterly, 
northeasterly and southeasterly 2.21 miles 
along the ordinary high water line of a bay 
in Brule Lake and a small bay in the 
southwest one-quarter to a point of 
intersection with the south-north-south one 
two-fifty-sixth line in Section 24, T63N, 

R3W; 

170. Thence west 0.37 mile along the one two- 
fifty-sixth line to a point of intersection 
with a line 400 feet from and parallel with 
the center line of Forest Road No. 326 in 
Section 24. T83N, R3W; 

171. Thence southwesterly 0.61 mile along a 
line 400 feet from and parallel with the 
center line of Forest Road No. 326 to a 
point of intersection with the north-south 
one-quarter line in Section 24, T63N, R3W; 

172. Thence south 0.60 mile along the one- 
quarter line to a point of intersection with 
the ordinary high water line of Star Lake in 
SecUon 25. T63N, R3W; 

173. Thence easterly 0.60 mile along the 
ordinary high water line of Star Lake to a 
point of intersection with the range line 
common to Section 25, T63N, R3W, and 
Section 30. T63N, R2W; 

T63KR2W 

174. Thence north 0.06 mile along the range 
line to the one-quarter comer common to 
Section 25. T63N, R3W, and Section 30. 
T63N, R2W; 

175. Thence east 2.00 miles along the one- 
quarter lines to the one-quarter comer 
common to Sections 28 and 29, T63N, R2W; 

176. Thence south 0.08 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Eagle Lake common to 
Sections 28 and 29, T63N, R2W; 

177. Thence northwesterly, southwesterly and 
southeasterly 0.25 mile along a line 400 feet 
from and parallel with the ordinary high 
water line of Eagle Lake to a point of 
intersection with the section line common 
to Sections 28 and 29. T63N. R2W; 

178. Thence south 0.50 mile along the section 
line to the north one-sixteenth comer 
common to Sections 32 and 33, T63N, R2W; 

179. Thence east 0.25 mile along the one- 
sixteenth line to the northwest one- 
sixteenth comer. Section 33, T63N. R2W; 

180. Thence south 0.12 mile along the one- 
sixteenth line to the center-south-northwest 
one-sixty-fourth comer, Section 33, T63N, 
R2W, 

181. Thence southwesterly 0.39 mile to the 
center-east-west-southwest one-two 
hundred fifty sixth comer, Section 33. 

T63N, R2W; 

182. Thence southeasterly 0.28 mile to the 
west one-sixteenth comer common to 
Section 33. T63N. R2W, and Section 4, 
T62N, R2W; 

T62N.R2W 

183. Thence southeasterly 0.70 mile to the 
center one-quarter comer, Section 4. T62N. 
R1W: 


184. Thence south 0.50 mile along the quarter 
line to the one-quarter corner common to 
Sections 4 and 9, T62N. R2W; 

185. Thence east 2.50 miles along the section 
lines to the section comer common to 
Sections 1. 2,11. and 12, T62N. R2W; 

T63N. R2W 

186. Thence north 3.00 miles along the section 
lines to the section comer common to 
Sections 23, 24. 25. and T63N. R2W; 

T63N.R1W 

187. Thence east 1.13 miles along the section 
lines to a point of intersection with the 
ordinary high water line of Ball Club Lake 
common to Sections 19 and 30. T63N. RlW; 

188. Thence northeasterly, easterly and 
southeasterly 0.81 mile along the ordinary 
high water line of Ball Club Lake to a point 
of intersection with the section line 
common to Sections 19 and 30, T63N, RlW; 

189. Thence east 2.40 miles along the section 
lines to the section comer common to 
Sections 21. 22, 27, and 28. T63N, RlW; 

190. Thence north 1.62 miles along the section 
lines to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Lower Trout Lake 
common to Sections 15 and 16, T63N, RlW; 

191. Thence easterly and northwesterly 1.10 
miles along a line 400 feet from and parallel 
with the ordinary high water line of Bower 
Trout Lake to a point of intersection with 
the section line common to Sections 15 and 
16, T63N, RlW; 

192. Thence north 0.63 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Ram Lake common to 
Sections 9 and 10. T63N. RlW; 

193. Thence northeasterly and westerly 0.80 
mile along a line 400 feet from and parallel 
with the ordinary high water line of Ram 
Lake to a point of intersection with the 
section line common to Sections 9 and 10, 
T63N. RlW; 

194. Thence north 1.10 miles along the section 
lines to the section comer common to 
Sections 3 and 4, T63N, RlW, and Sections 

33 and 34. T64N, RlW; 

T64N, RlW 

195. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 2 and 3, T63N, RlW. and Sections 

34 and 35. T64N. RlW; 

196. Thence north 2.63 miles to the south- 
north one sixty-fourth comer common to 
Sections 22 and 23, T64N. RlW; 

197. Thence northwest 0.69 mile to the one- 
quarter comer common to Sections 15 and 
22, T64N, RlW; 

198. Thence west 1.50 miles along the section 
lines to the section comer common to 
Sections 16,17. 20. and 21, T64N. RlW; 

199. Thence north 1.00 mile along the section 
line to the section comer common to 
Sections 8. 9.16. and 17 T64N, RlW; 

T64N.R2W 

200. Thence west 3.00 miles to the section 
comer common to Sections 11,12.13. and 
14. T64N, R2W; 

201. Thence north 0.70 mile along the section 
line to a point of intersection with the 
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ordinary high water line of Poplar Lake 
common to Sections 11 and 12. T64N, R2W; 

202. Thence westerly and northwesterly 0.40 
mile along the ordinary high water line of 
Poplar Lake to a point of intersection with 
the section line common to Sections 11 and 

12. T64N. R2W; 

203. Thence north 0.30 mile along the section 
line to the section comer common to 
Sections 1, 2,11, and 12, T64N, R2W; 

204. Thence west 1.00 mile along the section 
line to the section comer common to 
Sections 2, 3,10. and 11, T64N. R2W; 

205. Thence north 0.50 mile along the section 
line to the one-quarter comer common to 
Sections 2 and 3, T64N, R2W; 

T04N. R3W 

206. Thence west 8.00 miles along the section 
line to the one-quarter comer common to 
Sections 4 and 5. T64N, R3W; 

207. Thence north 0.50 mile along the section 
line to the closing section corner common 
to Sections 4 and 5. T64N, R3W; 

T65N.R4W 

208. Thence west 0.25 miles along the 
township lines to the standard section 
comer common to Sections 32 and 33, 

T65N, R4W; 

209. Thence north 1.00 mile along the section 
line to the section corner common to 
Sections 28. 29. 32. and 33, T65N, R4W; 

210. Thence west 0.20 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Brant Lake common to 
Sections 29 and 32, T05N. R4W; 

211. Thence northwesterly and southwesterly 
0.25 mile along a line 400 feet from and 
parallel with the ordinary high water line 
of Brant Lake to a point of intersection with 
the section line common to Sections 29 and 
32. T85N, R4W; 

212. Thence west 0.02 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Everett Lake common to 
Sections 29 and 32, T65N, R4W; 

213. Thence northwesterly and westerly 0.50 
mile along a line 400 feet from and parallel 
with the ordinary high water line of Everett 
Lake to a point of intersection with the 
section line common to Sections 29 and 30, 
T65N, R4W; 

214. Thence north 4.37 miles along the section 
lines to the one-quarter position comer 
common to Sections 5 and 0, T65N, R4W; 

215. Thence west 0.88 mile along the one- 
quarter line to a point of intersection with 
the ordinary high water line of the east end 
of Three Mile Island in Sea Gull Lake in 
Section 6, T65N. R4W; 

210. Thence northwesterly and southwesterly 
0.20 mile along the ordinary high water line 
of Three Mile Island in Sea Gull Lake to a 
point of intersection with the range line 
common to Section 0, T65N, R4W. and 
Section 1. T05N, R5W; 

217. Thence north 0.37 mile along the range 
line to the township comer position 
common to T65N, R4W, T05N, R5W, T66N, 
R4W, and T60N, R5W; 

T66N.R5W 

218. Thence west 0.50 mile along the 
township line to the one-quarter comer 


common to Section 1, T65N, R5W, and 
Section 30, T66N. R5W; 

219. Thence north 1.00 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 25 and 36, T66N, R5W; 

220. Thence east 0.50 mile along the section 
line to the section comer common to 
Sections 30 and 31. T66N, R4W, and 
Sections 25 and 30, T66N, R5W; 

221 .Thence north 1.00 mile along the range 
line to the section comer common to 
Sections 19 and 30. T66N, R4W, and 
Sections 24 and 25, T86N, R5W; 

T66N, R4W 

222. Thence east 2.00 miles along the section 
lines to the section comer common to 
Sections 20. 21. 28, and 29, T66N. R4W; 

223. Thence south 2.00 miles along the section 
lines to the section comer common to 
Sections 32 and 33, T66N, R4W, and 
Sections 4 and 5, T65N. R4W; 

T65N, R4W 

224. Thence east 1.00 mile along the township 
line to the section comer common to 
Sections 33 and 34. T60N, R4W, and 
Sections 3 and 4, T65N, R4W; 

225. Thence south 1.75 miles along the section 
lines to the south one-sixteenth comer 
common to Sections 9 and 10, T65N, R4W; 

220. Thence southeast 0.35 mile to the west 
one-sixteenth comer common to Sections 
10 and 15. T05N, R4W; 

227. Thence east 0.75 mile along the section 
line to the section comer common to 
Sections 10,11,14. and 15. T05N, R4W; 

228. Thence south 1.00 mile along the section 
line to the section comer common to 
Sections 14,15, 22, and 23. T85N, R4W; 

229. Thence east 1.63 miles along the section 
lines to a point of intersection with the 
ordinary high water line of Magnetic Lake 
common to Sections 13 and 24. T65N, R4W; 

230. Thence northeasterly, northerly and 
northwesterly 1.10 miles along the ordinary 
high water line of Magnetic Lake to a point 
of intersection with the range line common 
to Section 18, T85N, R3W, and Section 13, 
T65N. R4W; 

231. Thence north 0.02 mile on an extension 
of the range line to a point of intersection 
with the International Boundary line 
common to Section 18, T65N. R3W, and 
Section 13. T05N, R4W; 

T66N, R4W; T66N, R5W; T66N. R6W; T65N, 

R6W; T65N. R7W; T65N, R8W; T64N. R9W; 

T65N. R9W; T64N, R10W: T65N, R10W: 

T65N, RUW: T66N. RUW; TWN, R12W; 

T66N, R13W; T67N, R13W; T68N, R13W; 

T68N, RUW: T68N, R15W: T67N. R15W; 

T66N. R15W: T66N, R16W; T67N, R16W; 

232. Thence northerly and westerly 144.14 
miles along the International Boundary line 
to the point of beginning. 

Southwest Unit 

T63N, R16W 

1. Beginning at the section comer common to 
Sections 21, 22, 27 and 28, T63N, R16W, 
Fourth Principal Meridian; 

2, Thence east 1.13 miles along the section 
lines to a point of intersection with the 
ordinary high water line of Vermilion Lake 
common to Sections 23 and 20, T63N, 

R10W; 


3. Thence northerly, easterly and southerly 
0.41 mile along the ordinary high water line 
of Vermilion Lake to a point of intersection 
with the section line common to Sections 

23 and 20. T03N, R10W; 

4. Thence east 0.79 mile along the section 
lines to a point of intersection with the 
ordinary high water line of Vermilion Lake 
common to Sections 24 and 25, T63N, 
R16W; 

5. Thence northerly, easterly and southerly 
0.10 mile along the ordinary high water line 
of Vermilion Lake to a point of intersection 
with the section line common to Sections 

24 and 25, T63N, R16W; 

T63N, R15W 

6. Thence east 1.48 miles along the section 
lines to the east sixteenth comer common 
to Sections 19 and 30, T63N, R15W; 

7. Thence south 1.00 mile along the sixteenth 
line to the east sixteenth comer common to 
Section 30 and 31, T63N, R15W; 

T63N, RUW 

8. Thence east 11.00 miles along the section 
lines to a point of intersection with the 
ordinary high water line of Buratside Lake 
common to Sections 25 and 36, T63N, 

R14W; 

9. Thence northwesterly and northeasterly 
0.61 mile along the ordinary high water line 
of Bumtside Lake to a point of intersection 
with the section line common to Section 25, 
T63N, R14W, and Section 30, T63N, R13W; 

10. Thence north 1.74 miles along the range 
line to the section comer common to 
Sections 13 and 24, T63N, R14W, and 
Sections 18 and 19, T03N, R13W; 

T63N, R13W 

11. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 17,18,19. and 20. T63N. R13W; 

12. Thence north 2.00 miles along the section 
lines to the section comer common to 
Sections 5. 0, 7, and 8, T63N, R13W; 

13. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 4, 5, 8, and 9. T03N, R13W; 

T64N. R13W 

14. Thence north 2.00 miles along the section 
lines to the section comer common to 
Sections 28, 29. 32, and 33, T64N, R13W; 

15. Thence east 2.00 miles along the section 
lines to the section comer common to 
Sections 20. 27. 34, and 35, T64N, R13W; 

16. Thence north 0.50 mile along the section 
line to the one-quarter comer common to 
Sections 20 and 27, T64N, R13W; 

17. Thence east 0.25 mile along the one- 
quarter line to the center west one- 
sixteenth comer in Section 26, T64N, 

R13W; 

10. Thence north 0.25 mile along the one- 
sixteenth line to the northwest one- 
sixteenth comer in Section 26, T64N. 

R13W; 

19. Thence east 0.25 mile along the one- 
sixteenth line to the center north one- 
sixteenth comer in Section 20, T64N, 

R13W; 

20. Thence north 0.25 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 23 and 20, T84N, 

R13W; 
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21. Thence east 0.50 mile along the section 
lines to the section comer common to 
Sections 23, 24. 25, and 26. T64N, R13W; 

22 . Thence north 2.00 miles along the section 
lines to the section comer common to 
Sections 11,12.13, and 14. T64N, R13W; 

23 . Thence west 3.00 miles along the section 
lines to the section comer common to 
Sections 8, 9,18, and 17. T64N, R13W; 

24 . Thence north 2.00 miles along the section 
lines to the closing section comer common 
to Sections 4 and 5. T64N, R13W; 

T65N f R13W 

25 . Thence west 0.22 mile along the township 
line to the standard section comer common 
to Sections 32 and 33, T65N, R13W; 

26 . Thence north 0.13 mile along the section 
line to a point of intersection with the 
ordinary high water line of Big Lake 
common to Sections 32 and 33, T65N, 

R13W; 

27 . Thence southwesterly, westerly and 
northerly 1.38 miles along the ordinary high 
water line of Big Lake to a point of 
intersection with the section line common 
to Sections 28 and 33, T65N, R13W; 

28 . Thence west 2.28 miles along the section 
lines to the section comer common to 
Sections 30 and 31, T65N, R13W, and 
Sections 25 and 36, T65N. R14W; 

29 . Thence south 1.00 mile along the range 
line to the township comer common to 
T65N, R13W; and T65N. R14W; 

T65M R14W 

30 . Thence west 5.00 miles along the 
township line to the standard comer 
common to Sections 31 and 32, T65N, 

R14W; 

31. Thence north 4.00 miles along the section 
lines to the section comer common to 
Sections 7. 8,17. and 18. T65N, R14W; 

32 . Thence west 0.97 miles along the section 
lines to the section comer common to 
Sections 7 and 18. T85N. R14W; 

T65N, R15W 

33 . Thence south 0.02 mile along the range 
line to the section comer common to 
Sections 12 and 13, T65N, R15W; 

34 . Thence west 1.97 miles along the section 
lines to the section comer common to 
Sections 10,11,14. and 15. T65N. R15W; 

35 . Thence south 4.00 miles along the section 
lines to the standard section comer 
common to Sections 34 and 35, T65N, 

R15W; 

T64N, R15W 

36 . Thence west 0.50 mile along the township 
line to the closing section comer common 
to Sections 3 and 4, T64N, R15W; 

37 . Thence south 2.01 miles along the section 
lines to the section comer common to 
Sections 9.10.15. and 16. T64N, R15W; 

38 . Thence west 2.96 miles along the section 
lines to the section comer common to 
Sections 7 and 18, T64N, R15W, and 
Sections 12 and 13, T64N, R16W; 

T64N, R16W 

39 . Thence south 1.00 mile along the range 
line to the section comer common to 
Sections 18 and 19, T64N, R15W, and 
Sections 13 and 24. T64N, R16W; 


40. Thence west 0.38 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Oriniack Lake common 
to Sections 13 and 24. T64N, R16W; 

41. Thence westerly 1.13 miles along a line 
400 feet from and parallel with the ordinary 
high water line of Oriniack Lake to a point 
of intersection with the section line 
common to Sections 14 and 23, T64N, 

R16W; 

42. Thence west 1.63 miles along the section 
lines to the section comer common to 
Sections 15,16, 21, and 22. T64N, R16W; 

T63N, R16W 

43. Thence south 7.01 miles along the section 
lines to the section comer common to 
Sections 21, 22. 27, and 28, T83N, R16W, 
being the point of beginning. 

Legal Description of the Mining Protection 
Area Boundary, Superior National Forest, 
Minn. 

August 1979. 

The legal description of the Mining 
Protection Area, Superior National Forest, 
Eastern Region, in accordance with Public 
Law 95-495 dated October 21,1978. 

The Mining Protection Area embraces three 
separate units within the Superior, 

National Forest, Minnesota, as shown on 
the index map and map sheets herein. The 
three units are defined as follows: 

1. East Unit—Located in northeastern Cook 
County. 

2. West Unit—Located in northeastern St. 
Louis County and northern Lake County. 

3. Southern Unit—Located in northeastern 
St. Louis County. 

In the following descriptions of the exterior 
boundaries of the three units the intent is to 
define lines which can, if and when 
necessary, be accurately established and 
marked on the ground by an authorized land 
surveyor in accordance with the rules for 
dependent resurveys and section subdivision 
as set forth in the U.S. Department of Interior, 
Bureau of Land Management, Manual of 
Surveying Instructions for the Survey of the 
Public Lands of the United States, and with 
the Statutes of the State of Minnesota 
pertaining to land surveys, and in accordance 
with the intent of Public Law 95-495 dated 
October 21,1978. The U.S. Government Public 
Land Survey comers are controlling for 
bearings and distances where recited. 
Distances expressed in miles represent the 
record distances of the U.S. Government land 
surveys and not precise statute miles, except 
along the International Boundary where 
precise statute miles are from the 1931 Report 
of the International Boundary Commission. In 
conformance with Public Law 95-495 written 
descriptions contain calls for boundary lines 
following lakeshores or the shoreline of 
waterways. In these cases the distances 
recited in the descriptions are map distances 
and subject to change with formal survey. 

The boundary line in these cases is intended 
to follow the ordinary high water line. In 
other cases the written descriptions contain 
calls for boundary lines following a line 400 
feet from and parallel with the shoreline of 
waterways or lakeshore. In these situations 
the distances recited in the descriptions are 


map distances and subject to change with 
formal survey. The boundary line in these 
cases is intended to be established at a 
distance of 400 feet from and parallel with 
the ordinary high water line of the waterway 
or lakeshore. 

The Mining Protection Area contains 
133,712 acres more or less. 

East Minerals Reservation Boundary 

T64N, RlE 

1. Beginning at the section comer common to 
Sections 34 and 35, T64N, RlE, and 
Sections 2 and 3, T63N, RlE, Fourth 
Principal Meridian; 

T64N, R1W 

2. Thence west 5.98 miles along the township 
lines to the section comer common to 
Sections 34 and 35, T64N, RlW, and 
Sections 2 and 3, T63N, RlW; 

3. Thence north 2.63 miles to the south-north 
one sixty-fourth comer common to Sections 
22 and 23, T64N, RlW; 

4. Thence northwest 0.69 mile to the one- 
quarter comer common to Sections 15 and 
22, T64N. RlW; 

5. Thence west 1.50 miles along the section 
lines to the section corner common to 
Sections 16,17, 20. and 21. T64N, RlW; 

6. Thence north 1.00 mile along the section 
lines to the section comer common to 
Sections 8, 9,16. and 17. T64N. RlW; 

T64N. R2W 

7. Thence west 3.00 miles to the section 
comer common to Sections 11.12.13, and 
14. T64N, R2W; 

8. Thence north 0.70 mile along the section 
line to a point of intersection with the 
ordinary high water line of Poplar Lake 
common to Sections 11 and 12, T64N, R2W r ; 

9. Thence westerly and northeasterly 0.40 
mile along the ordinary high water line of 
Poplar Lake to a point of intersection with 
the section line common to Sections 11 and 
12, T64N, R2W; 

10. Thence north 0.30 mile along the section 
line to the section comer common to 
Sections 1. 2,11 and 12, T64N. R2W; 

11. Thence west 1.00 mile along the section 
line to the section comer common to 
Sections 2, 3.10. and 11. T64N, R2W; 

12. Thence north 0.50 mile along the section 
line to the one-quarter comer common to 
Sections 2 and 3, T64N, R2W; 

T64N, R3W 

13. Thence west 8.00 miles along the section 
lines to the one-quarter comer common to 
Sections 4 and 5, T64N, R3W; 

14. Thence north 0.50 mile along the section 
line to the closing section comer common 
to Sections 4 and 5. T64N, R3W; 

T65N.R4W. 

15. Thence west 6.25 miles along the 
township lines to the standard section 
comer common to Sections 32 and 33, 

T65N, R4W; 

16. Thence north 1.00 mile along section line 
to the section comer common to Sections 
28. 29. 32, and 33. T65N, R4W; 

17. Thence west 0.20 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
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high water line of Brant Lake common to 
Sections 29 and 32. T65N, R4W; 

IS. Thence northwesterly and southwesterly 
0.25 mile along a line 400 feet from and 
parallel with ordinary high water line of 
Brant Lake to a point of intersection with 
the section line common to Sections 29 and 
32, T85N, R4W; 

19. Thence west 0.02 mile along the section 
line to a point of intersection with a line 
400 feet from and paralled with the 
ordinary high water line of Everett Lake 
common to Sections 29 and 32, T65N, R4W; 

20. Thence northwesterly and westerly 0.50 
mile along a line 400 feet from parallel with 
the ordinary high water line of Everett Lake 
to a point of intersection with the section 
line common to Sections 29 and 30, T65N, 
R4W; 

21. Thence north 4.37 mile along the section 
lines to the one-quarter comer position 
common to Sections 5 and 6, TB5N, R4W; 

22. Thence west 0.88 mile along the one- 
quarter line to a point of intersection with 
the ordinary high water line of the east end 
of Three Mile Island In Sea Gull Lake in 
Section 8, T85N. R4W; 

23. Thence northwesterly and southwesterly 
0.20 mile along the ordinary high water line 
of Three Mile Island in Sea Gull Lake to a 
point of intersection with the range line 
common to Section 6, T65N. R4W, and 
Section t T85N, R5W; 

24. Thence north 0.37 mile along the range 
line to the township comer position 
common to T65N, R4W, T65N, R5W, T66N, 
R4W, and T66N, R5W; 

T66N, R5W 

25. Thence west 0.50 mile along the township 
line to the one-quarter comer common to 
Section 1, T65N, R5W, and Section 36, 

T66N. R5W; 

26. Thence north 1.00 mile along the one- 
quarter line to the comer common to 
Sections 25 and 36, T66N. R5W; 

27. Thence east 0.50 mile along the section 
line to the section comer common to 
Sections 30 and 31. T86N, R4W, and 
Sections 25 and 38. T66N, R5W; 

28. Thence north 1.00 mile along the range 
line to the section comer common to 
Sections 19 and 3a T86N, R4W, and 
Sections 24 and 25. T86N, R5W; 

T66N, R4W 

29. Thence east 2.00 miles along the section 
lines to the section comer common to 
Sections 20, 21. 28. and 29. T66N, R4W; 

30. Thence south 2.00 miles along the section 
lines to the section comer common to 
Sections 32 and 33, TB6N, R4W, and 
Sections 4 and 5, T65N, R4W; 

31. Thence eaBt 1.00 mile along the township 
line to the section comer common to 
Sections 33 and 34, T66N, R4W. and 
Sections 3 and 4 , T65N, R4W; 

T65N, R4W 

32. Thence south 1.75 miles along the section 
lines to the south one-sixteenth comer 
common to Sections 9 and 10, TB5N, R4W; 

33. Thence southeast 0.35 mile to west one- 
sixteenth comer common to Sections 10 
and 15, T85N, R4W; 


34. Thence east 0.75 mile along the section 
line to the section comer common to 
Sections 10.11,14. and 15. T65N, R4W; 

35. Thence south 1.00 mile along the section 
line to the section comer common to 
Sections 14,15. 22, and 23. T85N. R4W; 

36. Thence east 1.63 miles along the section 
lines to a point of intersection with the 
ordinary high water line of Magnetic Lake 
common to Sections 13 and 24. T65N, R4W; 

37. Thence northeasterly, northerly and 
northwesterly 1.10 miles along the ordinary 
high water line of Magnetic Lake to a point 
of intersection with the range line common 
to Section 18, T85N, R3W, and Section 13, 
T65N, R4W; 

38. Thence north 0.02 mile on an extension of 
the range line to a point of intersection 
with the International Boundary line 
common to Section 18, T65N, R3W, and 
Section 13, T85N, R4W; 

T65N.R3W 

T65N.R2W 

39. Thence southeasterly and easterly 13.47 
miles along the International Boundary line 
to a point of intersection with the ordinary 
high water line on the south shore of North 
Lake in Section 22, T65N, R2W; 

40. Thence westerly 1.00 mile along the 
ordinary high water line of North Lake to 
Frances Bay in Section 21. TB5N, R2W; 

41. Thence westerly, northerly and easterly 
1.30 miles along the ordinary high water 
line of Frances Bay to North Lake in 
Section 21. T65N. R2W; 

42. Thence northerly 0.69 mile along the 
ordinary high water line of North Lake to a 
point of intersection with a creek flowing 
from Susana Lake to North Lake in Section 
21. T65N. R2W; 

43. Thence northwesterly 0.09 mile along the 
creek to a point of intersection with the 
ordinary high water line of Susana Lake in 
Section 21, T65N, R2W; 

44. Thence westerly 0.45 mile along the 
ordinary high water line of the south shore 
of Susana Lake to a point of intersection 
with the western extremity in Section 21, 
T65N, R2W; 

45. Thence northwesterly 0.36 mile along a 
line to the section comer common to 
Sections 16.17, 20 and 21. T65N. R2W; 

46. Thence west 1.00 mile along the section 
line to the section comer common to 
Sections 17,18,19 and 20. T65N, R2W; 

47. Thence south 1.65 miles to the point of 
intersection with the ordinary high water 
line on the north shore of Crab Lake 
common to Sections 29 and 3a T65N, R2W; 

48. Thence southeasterly and southwesterly 
0.10 mile along the ordinary high water line 
of Crab Lake to a point of intersection with 
the section line common to Sections 29 and 
30, T65N. R2W; 

49. Thence south 0.34 mile along the section 
line to the south one-sixteenth comer 
common to Sections 29 and 30, T65N, R2W; 

50. Thence east 3.00 miles along the one- 
sixteenth line to the south one-sixteenth 
comer common to Sections 26 and 27, 

T65N, R2W; 

51. Thence south 0.25 mile along the section 
line to the section comer common to 
Sections 2a 27. 34, and 35, T65N. R2W; 


T65N.R1W 

52. Thence east 2.49 miles along the section 
lines to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Partridge Lake common 
to Sections 30 and 31. T65N, RlW; 

53. Thence southeasterly and northerly 0.30 
mile along a line 400 feet from and parallel 
with the ordinary high water line of 
Partridge Lake to a point of intersection 
with the section line common to Sections 
30 and 31. T65N, RlW; 

54. Thence east 0.18 mile along section line to 
the section comer common to Sections 29, 
30. 31 and 32, T65N, RlW; 

55. Thence south 0.38 mile along the section 
line to the south-north one sixty-fourth 
comer common to Sections 31 and 32, 

T65N, RlW; 

58. Thence east 0.50 mile along the one sixty- 
fourth line to the center south-north one 
sixty-fourth comer in Section 32, T65N, 
RlW; 

57. Thence south 0.30 mile along the one- 
quarter line to a point of intersection with 
the ordinary high water line of Moss Lake 
in Section 32, T65N, RlW; 

58. Thence easterly 0.61 mile along the 
ordinary high water line of Moss Lake to a 
point of intersection with the east-west 
one-quarter line of Section 33, T65N, RlW; 

59. Thence east 0.90 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 33 and 34, T65N, RlW; 

60. Thence north 0.04 mile along the section 
line to a point of intersection with the 
ordinary high water line of Bearskin Lake 
common to Sections 33 and 34, T65N. RlW; 

61. Thence northerly 0.41 mile along the 
ordinary high water line of Bearskin Lake 
to a point of intersection with the section 
line common to Sections 33 and 34. T65N, 
RlW; 

62. Thence north 0.05 mile along the section 
line to the south-north one sixty-fourth 
comer common to Sections 33 and 34, 

T65N, RlW; 

63. Thence east 2.00 miles along the one 
sixty-fourth lines to the south-north one 
sixty-fourth comer common to Sections 35 
and 3a T65N, RlW; 

64. Thence north 0.23 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Daniels Lake common to 
Sections 35 and 3a T65N, RlW; 

65. Thence northeasterly and easterly 0.40 
mile along a line 400 feet from and parallel 
with the ordinary high water line of Daniels 
Lake to a point of intersection with the 
section line common to Sections 25 and 36. 
T65N, RlW; 

T65N, RlE 

66. Thence east 1.87 miles along the section 
lines to a point in Clearwater Lake, being 
the west one-sixteenth comer common to 
Sections 29 and 32. T65N, RlE; 

T64N. RlE 

67. Thence southeasterly and southerly 1.53 
miles along the one-sixteenth line to a 
point of intersection with the ordinary high 
water line of Flour Lake in Section 5, T64N, 
RlE; 

68. Thence easterly and westerly 0.20 mile 
along the ordinary high water line of Flour 
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Lake to a point of intersection with the 
west one-sixteenth line in Section 5, T64N, 
RlE; 

69 . Thence south 0.19 mile along the one- 
sixteenth line to a point of intersection 
with the ordinary high water line of Flour 
Lake in Section 5, T64N. RlE; 

70 . Thence easterly and westerly 0.15 mile 
along the ordinary high water line of Flour 
Lake to a point of intersection with the 
west one-sixteenth line common to Section 
5, T04N, RlE; 

71 . Thence south 0.24 mile along the one- 
sixteenth line to a point of intersection 
with the ordinary high water line of East 
Bearskin Lake common to Section 5, T64N. 

RlE; 

72 . Thence northeasterly 0.82 mile along the 
ordinary high water line of East Bearskin 
Lake to a point of intersection with the 
section line common to Sections 4 and 5, 
T64N. RlE; 

73. Thence south 0.10 mile along the section 
line to a point of intersection with the 
ordinary high water line of East Bearskin 
Lake common to Sections 4 and 5, T04N, 
RlE; 

74. Thence southwesterly and easterly 1.50 
miles along the ordinary high water line of 
East Bearskin Lake to a point of 
intersection with the section line common 
to Sections 8 and 9, T64N. RlE; 

75 . Thence south 0.23 mile along the section 
line to a point of intersection with the 
ordinary high water line of East Bearskin 
Lake common to Sections 8 and 9. T64N, 
RlE; 

76. Thence westerly 2.21 miles along the 
ordinary high water line of East Bearskin 
Lake to a point of intersection with the 
section line common to Section 7, T64N, 
RlE, and Section 12. T64N. RlW; 

77 . Thence south 0.30 mile along the 4th 
Principal Meridian to the section comer 
common to Sections 7 and 18, T84N. RlE, 
and Sections 12 and 13, T64N, RlW; 

78 . Thence east 0.48 mile along the section 
line to the one-quarter comer common to 
Sections 7 and 18, T04N, RlE; 

79 . Thence south 1.00 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 18 and 19. T64N. RlE; 

80 . Thence east 3.51 miles along the section 
lines to the section comer common to 
Sections 14,15. 22 and 23. T64N, RlE; 

81 . Thence south 3.00 miles along the section 
lines to the section comer common to 
Sections 34 and 35, T64N, RlE, and 
Sections 2 and 3, T63N, RlE, being the 
point of beginning. 

West Minerals Reservation Boundary 

T66N, R16W 

1. Beginning at the section comer common to 
Sections 9,10,15. and 10, T66N, R10W, 
Fourth Principal Meridian; 

2. Thence east 2.00 miles along the section 
lines to the section comer common to 
Sections 11,12,13,14, T66N. R16W; 

3. Thence south 3.00 miles along the section 
lines to the section comer common to 
Sections 25. 26, 35, and 30. T60N, R10W; 

4. Thence east 1.00 mile along the section line 
to the section comer common to Sections 
25 and 30, T00N, R10W; 


T66N, R15W 

5. Thence north 0.05 mile along the range line 
to the section comer common to Sections 
30 and 31, T66N, R15W; 

0. Thence east 4.23 miles along the section 
lines to the section comer common to 
Sections 20, 27. 34, and 35, T06N, R15W; 

7. Thence south 0.25 mile along the section 
line to the north one-sixteenth comer 
common to Sections 34 and 35, R66N, 

R15W; 

8. Thence east 0.75 mile along the one- 
sixteenth line to the northeast one- 
sixteenth comer in Section 35, T06N, 

R15W; 

9. Thence south 0.88 mile along the one- 
sixteenth lines to the center-north 
northeast one sixty-fourth comer of Section 
2. R65N. R15W 

T65N, R15W 

10. Thence east 0.75 mile along the one sixth- 
fourth line to the center north north one 
sixty-forth comer of section 1, T05N, R15W; 

T66N, R15W 

11. Thence north 1.13 miles along the one- 
quarter lines to the one-quarter comer 
common to Sections 25 and 30, T66N, 

R15W; 

T66N, R14W 

12. Thence east 2.57 miles along the section 
lines to the section comer common to 
Sections 28, 29, 32, and 33. T06N. R14W; 

13. Thence south 1.00 mile along the section 
line to the standard section comer common 
to Sections 32 and 33, T66N, R14W; 

T&5N, R14W 

14. Thence east 0.88 mile along the township 
line to the closing section comer common 
to Sections 3 and 4, T85N, R14W; 

15. Thence south 0.92 mile along the section 
line to the section comer common to 
Sections 3, 4. 9, and 10. T05N, R14W; 

10. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 2, 3,10, and 11. T05N, R14W; 

17. Thence south 0.88 mile along the section 
line to the south-south one sixty-fourth 
comer common to Sections 10 and 11. 

T65N, R14W; 

18. Thence east 0.50 mile along the one sixty- 
fourth line to the center south-south one 
sixty-fourth comer in Section 11, T85N, 
R14W; 

19. Thence south 0.13 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 11 and 14, T05N, 
R14W; 

20. Thence east 0.75 mile along the section 
lines to the west one-sixteenth comer 
common to Sections 12 and 13, T65N, 
R14W; 

21. Thence south 0.50 mile along the one- 
sixteenth line to the center west one- 
sixteenth comer of Section 13, T65N, 

R14W; 

22. Thence east 0.25 mile along the one- 
quarter line to the center one-quarter 
comer of Section 13, T65N, R14W; 

23. Thence south 0.50 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 13 and 24. T85N, 
R14W; 


24. Thence east 0.50 mile along the section 
line to the section comer common to 
Sections 13 and 24, T85N, R14W; 

T65N. R13W 

25. Thence south 0.02 mile along the range 
line to the section comer common to 
Sections 18 and 19. T05N, R13W; 

20. Thence east 4.59 miles along the section 
lines to the one-quarter comer common to 
Sections 14 and 23, T05N, R13W; 

27. Thence south 0.50 mile along the one- 
quarter line to the center one-quarter 
comer of Section 23, T85N, R13W; 

28. Thence east 0.50 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 23 and 24, T65N, 

R13W; 

29. Thence south 0.50 mile along the section 
line to the section comer common to 
Sections 23. 24. 25. and 20, T05N, R13W; 

30. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 24 and 25, T65N, R13W, and 
Sections 19 and 30, T65N, R12W; 

T65N, R12W 

31. Thence south 1.00 mile along the range 
line to the section comer common to 
Sections 25 and 38, T85N, R13W, and 
Sections 30 and 31, T65N, R12W; 

32. Thence east 0.50 mile along the section 
line to the one-quarter comer common to 
Sections 30 and 31, T65N, R12W; 

33. Thence south 1.00 mile along the one- 
quarter line to the standard one-quarter 
comer of Sections 31, T65N, R12W; 

T64N, R12W 

34. Thence west 0.00 mile along the township 
line to the east-west one sixty-fourth 
comer of Section 8, T84N, R12W; 

35. Thence south 2.25 miles along the one 

. sixty-fourth lines to the center east- 

northwest one sixty-fourth comer of 
Section 18, T64N. R12W; 

30. Thence east 1.13 miles along the one- 
sixteenth lines to the center north one- 
sixteenth comer of Section 17, T84N, 

R12W; 

37. Thence north 0.75 mile along the one- 
quarter lines to the center one-quarter 
comer of Section 8. T64N, R12W; 

38. Thence east 0.75 mile along the one- 
quarter line to the center west one- 
sixteenth comer of Section 9. T04N, R12W; 

39. Thence north 1.13 miles along the one- 
sixteenth lines to the center-south- 
northwest one sixty-fourth comer of 
Section 4 , T64N, R12W; 

40. Thence east 0,13 mile along the one- 
sixteenth line to a point of intersection 
with a line 400 feet from and parallel with 
the ordinary high water line of Holy Lake 
in Section 4, T64N, R12W; 

41. Thence southerly, easterly and 
northeasterly 0.50 mile along a line 400 feet 
from and parallel with the ordinary high 
water line of Holy Lake to a point of 
intersection with the township line on the 
north boundary line of Section 4, T64N, 
R12W; 

42. Thence east 2.13 miles along the township 
line to the east one-sixteenth comer on the 
north boundary line of Section 2, T64N, 
R12W; 
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43. Thence south 2.00 miles along the one- 
sixteenth lines to the east one-sixteenth 
comer common to Sections 11 and 14, 
T64N. R12W; 

44. Thence west 0.25 mile along the section 
line to the one-quarter comer common to 
Sections 11 and 14. T64N. R12W; 

45. Thence south 0.25 mile along the one- 
quarter line to the center north one- 
sixteenth comer in Section 14, T64N, 
R12W; 

46. Thence east 1.25 miles along the one- 
sixteenth lines to the northeast one- 
sixteenth comer in Section 13, T64N, 
R12W; 

47. Thence south 0.75 mile along the one- 
sixteenth line to the east one-sixteenth 
comer common to Sections 13 and 24, 
T64N, R12W; 

T64N.RUW 

48. Thence east 2.25 miles along the section 
lines to the section comer common to 
Sections 16.17, 20, and 21, T64N. RllW; 

49. Thence south 3.00 miles along the section 
lines to the standard section comer on the 
township line common to Sections 32 and 
33, T64N, RllW; 

T63N, RllW 

50. Thence east 0.21 mile along the township 
line to the closing section comer common 
to Sections 4 and 5, T63N, RllW; 

51. Thence south 1.25 miles along the section 
lines to the one-quarter comer common to 
Sections 8 and 9. T63N, RllW; 

T63N, R10W 

52. Thence east 5.00 miles along the one- 
quarter line to the one-quarter comer 
common to Sections 7 and 8, TB3N, R10W; 

53. Thence north 0.80 mile along the section 
line to the closing section comer common 
to Sections 5 and 6, T63N. R10W; 

T64N, R10W 

54. Thence east 2.70 miles along the township 
line to the standard section comer common 
to Sections 34 and 35. T64N, R10W; 

55. Thence north 1.00 mile along the section 
line to the section comer common to 
Sections 26, 27. 34. and 35, T84N. R10W; 

56. Thence east 1.92 miles along the section 
lines to a point of intersection with the 
ordinary high water line of Moose Lake 
common to Sections 25 and 36, T64N. 

R10W; 

T64N, R9W 

57. Thence easterly 0.83 mile along the 
ordinary high water line of Moose Lake to 
a point of intersection with the north-south 
one-quarter line of Section 30, T64N, R9W; 

58. Thence north 0.06 mile along the one- 
quarter line to an iron pin 432.03 feet south 
of the northwest corner of Government Lot 
6. Section 30. T84N. R9W; 

59. Thence east 1113.20 feet to an iron pin 
located 432.03 feet south of the north 
boundary line of Government Lot 6, Section 
30, T84N, R9W; 

60. Thence south 0.06 mile to a point of 
intersection with the ordinary high water 
line of Moose Lake in Section 30. T64N. 
R9W; 

61. Thence northeasterly 0.81 mile along the 
ordinary high water line to a point of 


intersection with the east-west one-quarter 
line of Section 29, T64N, R9W; 

62. Thence east 4.80 miles along the one- 
quarter line to the one-quarter comer 
common to Section 25, T04N, R9W, and 
Section 30, T64N, R8W; 

63. Thence south 1.50 miles along the range 
line to the township comer common to 
Section 36, T64N, R9W, and Section 31, 
T64N, R8W; 

T63N, R9W 

64. Thence east 0.29 mile along the township 
line to the closing township comer common 
to Section 1, T63N, R9W, and Section 6, 
T63N, R8W; 

65. Thence south 0.35 mile along the range 
line to a point of intersection with a line 
400 feet from the parallel with the ordinary 
high water line of Parent Lake common to 
Section 6, T63N, R8W, and Section 1, T63N, 
R9W; 

66. Thence southwesterly, southerly and 
easterly 1.00 mile a long a line 400 feet from 
and parallel with the ordinary high water 
line of Parent Lake to a point of 
intersection with the range line common to 
Section 7, T63N, R8W. and Section 12, 

T63N, R9W; 

67. Thence south 1.44 miles along the range 
line to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Delta Lake common to 
Section 18, T63N, R8W, and Section 13, 
T63N, ROW; 

68. Thence westerly and southerly 0.49 mile 
along a line 400 feet from and parallel with 
the ordinary high water line of Delta Lake 
to a point of intersection with the section 
line common to Sections 13 and 24. T63N, 
R9W; 

69. Thence west 2.00 miles along the section 
lines to a point of intersection with a line 
400 feet from and parallel with the ordinary 
high water line of Lake One common to 
Sections 15 and 22, T83N, R9W; 

70. Thence northerly and westerly U1 miles 
along a line 400 feet from and parallel with 
the ordinary high water line of Lake One to 
a point of intersection with the section line 
common to Sections 15 and 16. TB3N, R9W; 

71. Thence north 0.15 mile along the section 
line to a point of intersection with the 
ordinary high water line of Lake One 
common to Sections 15 and 18, TB3N, R9W; 

72. Thence northeasterly, westerly and 
southerly 2.83 miles along the ordinary high 
water line of Lake One to a point of 
intersection with the south one-sixteenth 
line in Section 16, T63N, R9W; 

73. Thence west 1.74 miles along the one- 
sixteenth lines to the southeast one- 
sixteenth comer of Section 18, T83N, R9W; 

74. Thence south 0.25 mile along the one- 
sixteenth line to the east one-sixteenth 
comer common to Sections 18 and 19, 

T63N, R9W; 

75. Thence west 0^5 mile along the section 
line to the section comer on the range line 
common to Sections 18 and 19, T63N, R9W; 

T63N, R10W 

76. Thence south 0.30 mile along the range 
line to the one-quarter corner to Sections 
24. T63N. R10W; 

77. Thence west 0.75 mile along the one- 
quarter line to the center west one- 


sixteenth corner in Section 24, T63N, 

R10W; 

78. Thence south 0.25 mile along the one- 
sixteenth line to the southwest one- 
sixteenth comer in Section 24, T63N. 

R10W; 

79. Thence west 1.50 miles along the one- 
sixteenth line to the southeast one- 
sixteenth comer in Section 22, T63N, 

R10W; 

80. Thence north 0.15 mile along the one- 
sixteenth line to a point of intersection 
with the ordinary high water line of Uranus 
Lake in Section 22. T63N, R10W; 

81. Thence westerly and northerly 0.36 mile 
along the ordinary high water line of 
Uranus Lake to a point of intersection with 
the east-west one-quarter line in Section 
22, T63N. R10W; 

82. Thence west 0.65 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 21 and 22, T63N, 

R10W; 

83. Thence south 0.25 mile along the section 
line to the south one-sixteenth comer 
common to Sections 21 and 22, T63N, 

R10W; 

84. Thence west 0.25 along the one-sixteenth 
line to the southeast one-sixteenth corner 
in Section 21, T83N. R10W; 

85. Thence south 0.25 mile along the one- 
sixteenth line to the east one-sixteenth 
comer common to Sections 21 and 28, 

T63N. R10W; 

86. Thence west 2.25 miles along the section 
lines to the one-quarter comer common to 
Sections 19 and 30, T63N, R10W; 

87. Thence south 0.25 mile along the one- 
quarter line to the center north one- 
sixteenth comer in Section 30. T63N, 

R10W; 

T63N, RllW 

88. Thence west 0.73 mile along the one- 
sixteenth lines to 8 point of intersection 
with the ordinary high water line of 
Pickerel Lake in Section 25, R63N, RllW; 

89. Thence westerly 0.25 mile along the 
ordinary high water line of Pickerel Lake to 
a point of intersection with the north one- 
sixteenth line in Section 25. T63N, RllW; 

90. Thence west 1.35 miles along the one- 
sixteenth lines to the north one-sixteenth 
comer common to Sections 26 and 27. 

T63N, RllW; 

91. Thence north 1.15 miles along the section 
lines to a point of intersection with the 
center line of the Femberg Road being 
County Road #18 common to Sections 22 
and 23. T63N, RllW; 

92. Thence westerly 3.90 miles along the 
center line of County Road 18 and State 
Highway #169 to a point of intersection 
with County Road 17 common to Section 
19, T63N, RllW; 

93. Thence northerly 0.04 mile, the shortest 
distance, to the ordinary high water line of 
Fall Lake common to Section 19, T63N, 
RllW; 

94. Thence westerly 0.74 mile along the 
ordinary high water line of Fall Lake to a 
point of intersection with the ea9t-west 
one-quarter line of Section 19, T83N, RllW; 

95. Thence west 0.04 mile along the one- 
quarter line to a point of intersection with 
the ordinary high water line of Shagawa 
River in Section 19, T63N, RllW; 
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96. Thence northeasterly, westerly and 
northeasterly 1.24 miles along the ordinary 
high water line of Fall Lake to the point of 
intersection with the range line common to 
Section 18. T83N. RllW, and Section 13. 
T63N. R12W; 

T63N. R12W 

97. Thence north 1.78 miles along the range 
line to the section comer common to 
Sections 6 and 7. T83N, RllW. and 
Sections 1 and 12, T63N. R12W; 

98. thence west 1.00 mile along the section 
line to the section comer common to 
Sections 1, 2.11 and 12. T63N, R12W; 

99. thence south 0.50 mile along the section 
line to the one-quarter comer common to 
Sections 11 and 12. T63N, R12W; 

100. Thence west 1.25 miles along the one- 
quarter line to a point of intersection with 
the center line of the Hobo Lake portage 
trail in Section 10, T63N, R12W; 

101. Thence southwesterly 0.56 miles along 
the center line of the portage trail to a point 
of intersection with the center line of 
County Road #116 common to Section 10, 
T63N, R12W; 

102. Thence westerly and northwesterly 4.63 
miles along the center line of County Road 
#116 to the township line common to 
Section 6. T63N, R12W, and Section 31. 
T64N, R12W; 

T64N. R12W 

103. Thence west 0.75 mile along the 
township line to the township comer 
common to T64N, R12W, T63N. R12W, 

T63N, R13W and T64N, R13W; 

TB4N. R13W; 

104. Thence north 0.25 mile along the range 
line to the south one-sixteenth comer 
common to Section 31, T64N, R12W, and 
Section 36. T64N, R13W; 

105. Thence west 1.00 mile along the one- 
sixteenth line to the south one-sixteenth 
comer common to Sections 35 and 36, 

T64N, R13W; 

106. Thence north 0.74 mile along the section 
line to a point of intersection with the 
ordinary high water line of Bumtside Lake 
common to Sections 35 and 36, T64N, 

R13W; 

T63N. R13W 

107. Thence northeasterly and southwesterly 
20.73 miles along the ordinary high water 
line of Bumtside Lake to a point of 
intersection with the section line common 
to Section 30, T63N. R13W, and Section 25, 
T63N. R14W; 

108. Thence north 1.74 miles along the range 
line to the section comer common to 
Sections 13 and 24, T63N, R14W, and 
Sections 18 and 19. T63N, R13W; 

109. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 17,18,19 and 20. T63N. R13W; 

110. Thence north 2.00 miles along the section 
lines to the section comer common to 
Sections 5, 6, 7 and 8, T63N, R13W; 

111. Thence east 1.00 mile along the section 
line to the section comer common to 
Sections 4, 5, 8 and 9. T63N, R13W; 


T64N. R13W 

112. Thence north 2.00 miles along the section 
lines to the section comer common to 
Sections 28, 29, 32 and 33, T64N, R13W; 

113. Thence east 2.00 miles along the section 
lines to the section comer common to 
Sections 28. 27. 34 and 35. T64N. R13W; 

114. Thence north 0.50 mile along the section 
line to the one-quarter comer common to 
Sections 26 and 27. T64N, R13W; 

115. Thence east 0.25 mile along the one- 
quarter line to the center west one- 
sixteenth comer in Section 26. T64N. 

R13W; 

116. Thence north 0.25 mile along the one- 
sixteenth line to the northwest one- 
sixteenth comer in Section 26. T64N, 

R13W; 

117. Thence east 0.25 mile along the one- 
sixteenth line to the center north one- 
sixteenth comer in Section 28. T64N, 

R13W; 

118. Thence north 0.25 mile along the one- 
quarter line to the one-quarter comer 
common to Sections 23 and 26, T64N, 

R13W; 

119. Thence east 0.50 mile along the section 
line to the section comer common to 
Sections 23. 24. 25 and 26. T64N, R13W; 

120. Thence north 2.00 miles along the section 
lines to the section comer common to 
Sections 11.12.13 and 14, T84N, R13W; 

121. Thence west 3.00 miles along the section 
lines to the section comer common to 
Sections 8. 9,16 and 17, T54N, R13W; 

122. Thence north 2.00 miles along the section 
lines to the closing section comer common 
to Sections 4 and 5. T64N, R13W; 

T65N. R13W 

123. Thence west 0.22 mile along the 
township line to the standard section 
comer common to Sections 32 and 33. 

T65N, R13W; 

124. Thence north 0.13 mile along the section 
line to a point of intersection with the 
ordinary high water line of Big Lake 
common to Sections 32 and 33, T65N, 

R13W; 

125. Thence southwesterly and northerly 1.38 
miles along the ordinary high water line of 
Big Lake to a point of intersection with the 
section line common to Sections 28 and 33, 
T65N, R13W; 

T65N. R14W 

126. Thence west 2.28 miles along the section 
lines to the section comer common to 
Sections 30 and 31, T65N, R13W. and 
Sections 25 and 38, T65N, R14W; 

127. Thence south 1.00 mile along the range 
line to the township comer common to 
T65N. R13W. and T85N. R14W; 

128. Thence west 5.00 miles along the 
township line to the standard section 
comer common to Sections 31 and 32. 

T65N, R14W: 

129. Thence north 4.00 miles along the section 
lines to the section comer common to 
Sections 7. 8.17 and 18. T65N, R14W; 

130. Thence west 0.97 mile along the section 
line to the section comer common to 
Sections 7 and 18, T65N, R14W; 


T65N, R15W 

131. Thence south 0.02 mile along the range 
line to the section comer common to 
Sections 12 and 13, T65N. R15W: 

132. Thence west 1.97 miles along the section 
lines to the section comer common to 
Sections 10, It 14 and 15, T65N. R15W; 

133. Thence south 4.00 miles along the section 
lines to the standard section comer 
common to Sections 34 and 35. T65N, 

R15W; 

T64N. R15W 

134. Thence west 0.50 mile along the 
township line to the closing section comer 
common to Sections 3 and 4, T64N, R15W; 

135. Thence south 2.01 miles along the section 
lines to the section comer common to 
Sections 9,10,15 and 16, T64N, R15W; 

138. Thence west 2.98 miles along the section 
lines to the section comer common to 
Sections 7 and 18. T64N, R15W. and 
Sections 12 and 13, T64N. R16W; 

137. Thence south 1.00 mile along the range 
line to the section comer common to 
Sections 13 and 24, T64N, R16W, and 
Sections 18 and 19, T64N, R15W;; 

T64N. R16W 

138. Thence west 0.38 mile along the section 
line to a point of intersection with a line 
400 feet from and parallel with the normal 
high water line of Oriniack Lake common 
to Sections 13 and 24, T64N, R16W; 

139. Thence westerly 1.13 miles along a line 
400 feet from and parallel with the ordinary 
high water line of Oriniack Lake to a point 
of intersection with the section line 
common to Sections 14 and 23, T04N, 

R16W; 

140. Thence west 1.63 miles along the section 
lines to the section comer common to 
Sections 15.16. 21 and 22. T64N. R16W; 

141. Thence north 3.00 miles along the section 
lines to the closing section comer common 
to Sections 3 and 4, T64N, R16W; 

T64N, R16W 

142. Thence west 0.58 mile along the 
township line to the standard section 
comer common to Sections 33 and 34. 

T65N. R16W; 

143. Thence north 6.00 miles along the section 
lines to the closing section comer common 
to Sections 3 and 4. T65N. R16W; 

T66N, R16W 

144. Thence west 0.06 mile along the 
township line to the standard section 
comer common to Sections 33 and 34, 

T66N. R16W; 

145. Thence north 4.00 miles along the section 
lines to the section comer common to 
Sections 9.10,15 and 18, T66N. R16W. 
being the point of beginning. 

South Minerals Reservation Boundary 

T63N, R14W 

1. Beginning at the township comer common 
to T63N. R14W. T63N, R13W, T62N. R13W 
and T6ZN, R14W, Fourth Principal 
Meridian; 

T63N t ; R15W 

2. Thence west 8.51 miles along the township 
line to a point of intersection with the 
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ordinary high water line of Vermilion Lake 
common to Section 3. T62N, R15W, and 
Section 34. T63N. R15W; 

3. Thence northwesterly, easterly, northerly, 
and northwesterly 5.13 miles along the 
ordinary high water line of Vermilion Lake 
to a point of intersection with the east bank 
of Bear Creek in Section 32, T63N, R15W; 

4. Thence northeast 0.25 mile along the east 
bank of Bear Creek to a point of 
intersection with the section line common 
to Sections 29 and 32, T63N, R15W; 

5. Thence west 0.03 mile along the section 
line to a point of intersection with the west 
bank of Bear Creek common to Sections 29 
and 32, T63N, R15W; 

6. Thence southwest 0.25 mile along the west 
bank of Bear Creek to a point of 
intersection with the ordinary high water 
line of Vermilion Lake; 

T63N, R16W 

7. Thence westerly 7.04 miles along the 
ordinary high water line of Vermilion Lake 
to a point of intersection with the section 
line on the east bank of a small bay 
common to Sections 24 and 25, T63N, 

R16W; 

8. Thence northerly, westerly and southerly 
0.10 mile along the ordinary high water line 
of said small bay to a point of intersection 
with the section line to section line to 
sections 24 and 25, T83N, R16W; 

9. Thence southerly and westerly 1.03 mile 
along the ordinary high water line of 
Vermilion Lake to a point of intersection 
with the section line common to Sections 

23 and 28, T63N, R16W; 

10. Thence east 0.79 mile along the section 
lines to a point of intersection with the 
ordinary high water line of Vermilion Lake 
common to Sections 24 and 25. T63N, 

R16W; 

11. Thence northerly, easterly and southerly 
0.10 mile along the ordinary high water line 
of Vermilion Lake to a point of intersection 
with the section line common to Sections 

24 and 25. T83N, R16W; 

T63N, R15W 

12. Thence east 1.48 miles along the section 
lines to the east one-sixteenth comer 
common to Sections 19 and 30, T63N, 

R15W; 

13. Thence south 1.00 mile along the one- 
sixteenth line to the east one-sixteenth 
comer common to Sections 30 and 31, 

T63N, R15W; 

T63N. R14W 

14. Thence east 11.10 miles along the section 
lines to a point of intersection with the 
ordinary high water line of Bumtside Lake 
common to Sections 25 and 38, T63N, 

R14W; 

15. Thence easterly and southerly 2.94 miles 
along the ordinary high water line of 
Bumtside Lake to a point of intersection 
with the range line common to Section 36. 
T63N, R14W, and Section 31, T83N, R13W; 

18. Thence south 0.35 mile along the range 
line to the township comer common to 
T63N. R14W, T83N, R13W, T62N, R13W. 
and T82N, R14W. being the point of 
beginning. 


Effective on January 1,1979 the use of 
motorboats is prohibited within the 
wilderness designated by Pub.L. 95-495, 
and that portion within the wilderness 
of all lakes which are partly within the 
wilderness, except for the following: 

1. On the following lakes, motorboats with 
motors of no greater than twenty-five 
horsepower shall be permitted: Fall, Lake 
County; Newton, Lake County; Moose. Lake 
County; Newfound. Lake County; Sucker, 
Lake County; Snowbank. Lake County; East 
Bearskin, Cook County; South Farm, Lake 
County, Trout, Saint Louis County; 

Basewood, except that portion generally 
north of the narrows at the north end of 
Jackfish Bay and north of a point on the 
international boundary between Ottawa 
Island and Washington Island; Saganaga, 
Cook County, except for that portion west of 
American Point; PROVIDED: That, on the 
following lakes, until January 1,1984, the 
horsepower limitations described in this 
paragraph shall not apply to towboats 
registered with the Secretary: Moose, Lake 
County; Newfound, Lake County; Sucker, 
Lake County; Saganaga, Cook County, as 
limited in this paragraph. 

2. On the following lakes and river, 
motorboats with motors no greater than ten 
horsepower shall be permitted: Clearwater, 
Cook County; North Fowl, Cook County; 

South Fowl, Cook County, Island River east 
of Lake Isabella, Lake County; Sea Gull, that 
portion generally east of Threemile Island, 
Cook County; Aider, Cook County; Canoe. 
Cook County. 

3. On the following lakes, or specified 
portions of lakes, motorboats with motors of 
no greater than ten horsepower shall be 
permitted until the dates specified: Basswood 
River to and including Crooked Lake, Saint 
Louis and Lake Counties, until January 1, 

1984; Carp Lake, the Knife River, and Knife 
Lake, Lake County, until January 1 , 1984; Sea 
Gull, Cook County, that portion generally 
west of Threemile Island until January 1, 

1999; Brule, Cook County, until January 1, 

1994, or until the termination of operation of 
any resort adjacent to Brule Lake in 
operation as of 1977, whichever occurs first. 

4. On the following lakes, or specified 
portions of lakes, motorboats with motors of 
no greater than twenty-five horsepower shall 
be permitted until January 1,1984: Birch, Lake 
County; Basswood, Lake County, that portion 
generally north of the narrows at the north 
end of Jackfish Bay and north of a point on 
the international boundary between Ottawa 
Island and Washington Island. 

No provision of this section shall be 
construed to limit mechanical portages 
or the horsepower of motors used on 
motorboats in the following areas within 
the wilderness; 

Little Vermilion Lake, Saint Louis County; 
Loon River. Saint Louis County; Loon Lake, 
Saint Louis County; that portion of the Lac 
La Croix, Saint Louis County, south of 
Snow Bay and east of Wilkins Bay. 

For the purposes of Pub.L 95-495, a 


snowmobile is defined as any motorized 
vehicle which is designed to operate on 
snow or ice. The use of snowmobiles in 
the wilderness designated by this Act is 
not permitted except that the Secretary 
may permit snowmobiles, not exceeding 
forty inches in width, on (1) the overland 
portages from Crane Lake to Little 
Vermilion Lake in Canada, and from Sea 
Gull River along the eastern portion of 
Saganaga Lake to Canada, and (2) on 
the following routes until January 1, 

1984: 

Vermilion Lake portage to and including 

Trout Lake; Moose Lake to and including 

Saganaga Lake via Ensign, Vera and Knife 

Lakes. East Bearskin Lake to and including 

Pine Lake via Alder Lake and Canoe Lake. 

In addition to the routes listed above, 
the Secretary may issue special use 
permits for the grooming by 
snowmobiles of specified cross-country 
ski trails for day use near existing 
resorts. 

Nothing in Pub.L. 95-495 shall be 
deemed to require the termination of the 
existing operation of motor vehicles to 
assist in the transport of boats across 
the portages from Sucker Lake to 
Basswood Lake, from Fall Lake to 
Basswood Lake, and from Lake 
Vermilion to Trout Lake, during the 
period ending January 1,1984. Following 
said date, unless the Secretary 
determines that there is no feasible 
nonmotorized means of transporting 
boats across the portages to reach the 
lakes previously served by the portages 
listed above, he shall terminate all such 
motorized use of each portage listed 
above. 

The motorized uses authorized by Sec. 
4 of Pub.L. 95-495 shall be confined to 
those types of snowmobiles, motorboats 
and vehicles which have been in regular 
use in the Boundary Waters Canoe Area 
prior to the date of enactment of this 
Act. The Secretary may set forth 
additional standards and criteria to 
further define the type of motorized craft 
which may be permitted. 

Except for motorboats, snowmobiles, 
and mechanized portaging, as 
authorized and defined in Pub.L 95-495, 
no other motorized use of the wilderness 
shall be permitted. Nothing in this Act 
shall prohibit the use of aircraft, 
motorboats, snowmobiles, or other 
mechanized uses in emergencies, or for 
the administration of the wilderness 
area by Federal, State, and local 
governmental officials or their deputies, 
only where the Secretary finds that such 
use is essential. 

BILLING CODE 3410-11-11 
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Soil Conservation Service 

Cheboygan Area High School Critical 
Area Treatment and Land Drainage 
R.C. & D. Measure, Michigan 

agency: Soil Conservation Service, U.S. 
Department of Agriculture. 
action: Notice of a finding of no 
significant impact. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Arthur H. Cratty. State 
Conservationist, Soil Conservation 
Service, 1405 South Harrison Road, East 
Lansing, Michigan 48823, telephone 517- 

337-6702. 

notice: Pursuant to Section 102(2)(C) of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR part 650); the Soil 
Conservation Service, U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Cheboygan Area 
High School Critical Area Treatment 
and Land Drainage RC&D Measure, 
Cheboygan County, Michigan. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional or national impacts on 
the environment. As a result of these 
findings. Mr. Arthur H. Cratty, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for 
critical area treatment and land 
drainage. The planned works of 
improvement include a grade 
stabilization structure along with 670 
feet of diversion for critical area 
treatment and approximately 44,540 feet 
of tile on approximately 27 acres for 
land drainage. Total construction cost is 
estimated to be $58,400; $31,800 RC&D 
funds and $26,600 local funds. 

The Notice of a Finding of No 
Significant Impact (FNSI) has been 
forwarded to the Environmenal 
Protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Arthur H. 
Cratty, State Conservationist. Soil 
Conservation Service, 1405 South 
Harrison Road, East Lansing, Michigan 
48823. telephone 517-337-6702. The FNSI 
has been sent to various Federal, State, 
and local agencies and interested 
parties. A limited number of copies of 
the FNSI are available to fill single copy 
requests at the above address. 

Implementation of the proposal will 
not be initiated May 5.1980. 


Dated: March 26,1980. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Public Law 87- 
703,18 U.S.C. 590a-f, q) 

Edward E. Thomas, 

Assistant Administrator for Land Resources. 

[FR Doc. 00-10245 Filed 4-3-00: 8:45 «ro| 

BILUNG CODE 3410-16-41 


Fremont Middle School Critical Area 
Treatment R.C. & D. Measure, Missouri 

agency: Soil Conservation Service. U.S. 
Department of Agriculture. 
action: Notice of a finding of no 
significant impact. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Kenneth G. McManus, State 
Conservationist, Soil Conservation 
Service, 555 Vandiver Drive, Columbia. 
Missouri 65201, telephone 314-442-2271. 
notice: Pursuant to Section 102(2)(C) of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR Part 650); the Soil 
Conservation Service. U.S. Department 
of Agriculture, gives notice that an 
environmental impact statement is not 
being prepared for the Fremont Middle 
School Critical Area Treatment RC&D 
Measure, Carter County, Missouri. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Mr. Kenneth G. McManus. 
State Conservationist, has determined 
that the preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for 
critical area treatment. The planned 
works of improvement include 
recreation area landgrading, diversions, 
heavy use area protection, lined 
waterways, subsurface drains, and 
critical area seeding. Approximately 4.6 
acres of bare eroding lands will be 
shaped and planted to grass. The 
construction period for the measure is 
expected to be from one to two months. 

The Notice of Finding of No 
Significant Impact (FNSI) has been 
forwarded to the Environmental 
Protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Kenneth G. 
McManus, State Conservationist. Soil 
Conservation Service, 555 Vandiver 
Drive, Columbia, Missouri 65201, 
telephone 314-442-2271. The FNSI has 
been sent to various Federal, State, and 


local agencies and interested parties. A 
limited number of copies of the FNSI are 
available to fill single copy requests at 
the above address. 

Implementation of the proposal will 
not be initiated until 30 days after the 
date of this publication. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901. Resource Conservation 
and Development Program—Public Law 87- 
703,16 U.S.C. 590a-f, q) 

Dated: March 26,1980. 

Edward E. Thomas, 

Assistant Administrator for Land Resources . 

[FR Doc. 80-10243 Filed 4-3-00: 8:45 am| 

BILLING CODE 3410-16-M 


Manistee County Roads Critical Area 
Treatment R.C. & D. Measure, Michigan 

agency: Soil Conservation Service, U.S. 
Department of Agriculture. 
action: Notice of a finding of no 
significant impact. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Arthur H. Cratty, State 
Conservationist, Soil Conservation 
Service, 1405 South Harrison Road, East 
Lansing, Michigan 48823, telephone 517- 
337-6702. 

NOTICE: Pursuant to Section 1Q2(2)(C) of 
the National Environmental Policy Act 
of 1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 1500); 
and the Soil Conservation Service 
Guidelines (7 CFR Part 650); the Soil 
Conservation Service, U.S. Department 
of Agriculure, gives notice that an 
environmental impact statement is not 
being prepared for the Manistee County 
Roads Critical Area Treatment RC&D 
Measure, Manistee County, Michigan. 

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment As a result of these 
findings, Mr. Arthur H. Cratty. State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for 
critical area treatment. The planned 
works of improvement Include the 
installation of five erosion control 
structures on county road rights-of-way. 
Total construction cost is estimated to 
be $39,900; $17,300 RC&D funds and 
$22,600 local funds. 

The Notice of a Finding of No 
Significant Impact (FNSI) has been 
forwarded to the Environmental 
Protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Arthur H. 
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Cratty, State Conservationist, Soil 
Conservation Service, 1405 South 
Harrison Road, East Lansing, Michigan 
40823, telephone 517-337-6702. The FNSI 
has been sent to various Federal, State, 
and local agencies and interested 
parties. A limited number of copies of 
the FNSI are available to fill single copy 
requests at the above address. 

Implementation of the proposal will 
not be initiated until 30 days after the 
date of this publication. 

(Catalog of Federal Domestic Assistance 
Program No. 10,901, Resource 
Conservation and Development 
Program—Public Law 87-703,16 U.S.C. 
590a-f, q) 

Dated: March 26,1980. 

Edward E. Thomas, 

Assistant Administrator For Land Resources. 

(FR Doc. 00-10244 Piled 4-3-80: 8:45 am] 

BILUNG CODE 3410-16-41 


CIVIL AERONAUTICS BOARD 
lDocket 37481] 

Capitol International Airways, Inc.; 
Scheduled Right Cancellations; 
Amended Notice of Prehearing 
Conference 

Notice is hereby given that the 
prehearing conference in the above- 
entitled matter originally set for April 
11,1980 (45 FR 20147, March 27,1980), 
has been rescheduled at the request of 
the Bureau of Consumer Protection and 
with the consent of Respondent Capitol 
International Airways, Inc., and will be 
held on April 10,1980, at 1:30 p.m. (local 
time), in Room 1003, Hearing Room B, 
North Universal Building, 1875 
Connecticut Avenue, N.W., Washington, 
D.C., before the undersigned 
administrative law judge. 

Argument concerning the motion filed 
by the Bureau of Consumer Protection 
on March 4,1980, requesting 
consolidation of this proceeding with the 
consolidated proceedings in Dockets 
36440 and 36946 will be entertained. 
Other matters to be presented and 
discussed will include simplification of 
the issues, offers of proof and 
stipulations as to facts, authentication of 
documents, future procedural dates, and 
such other matters as will contribute to 
the orderly and prompt conduct of this 
proceeding. 

Dated at Washington, D.C., March 28.1980. 
Elia8 C. Rodriguez, 

Adminstrative Law fudge. 

[FR Doc. 80-10237 Filed 4-3-80: 8:45 am] 

BILUNG CODE 6320-01-41 


[Docket 32830] 

Florida-Mexico City, Service 
Investigation (Remanded); Assignment 
of Proceeding 

This proceeding is hereby assigned to 
Administrative Law Judge Alexander 
N. Argerakis. Future communications 
should be addressed to Judge Argerakis. 

Dated at Washington, D.C.. March 31,1980. 
Joseph J. Saunders, 

Chief Administrative Law Judge. 

(FR Doc. 80-10235 Filed 4-3-80: 8:45 am] 

BILUNG CODE 8320-01-41 


[Dockets 36446 and 36946] 

Lester Cohen and Stacey Schlau v. 
Capitol International Airways, Inc., and 
Gregory James Tharp v. Capitol 
International Airways, Inc.; Amended 
Notice of Prehearing Conference 

Notice is hereby given that the 
prehearing conference in the above- 
entitled cases originally set for April 11, 
1980 (45 FR 20147. March 27,1980), has 
been rescheduled at the request of the 
Bureau of Consumer Protection with the 
consent of Respondent Capitol 
International Airways, Inc., and will be 
held on April 10,1980, at 9:30 a.m. (local 
time), in Room 1003, Hearing Room B, 
North Universal Building, 1875 
Connecticut Avenue, N.W., Washington, 
D.C., before the undersigned 
administrative law judges. 

Matters to be presented and discussed 
will include simplification of the issues, 
offers of proof and stipulations as to 
facts, authentication of documents, 
future procedural dates, and such other 
matters as will contribute to the orderly 
and prompt conduct of this proceeding. 

Dated at Washington, D.C., March 28,1980. 

Elias C. Rodriguez, 

Administrative Law Judge. 

[FR Doc 80-10236 Filed 4-3-80:6:45 am] 

BILLING CODE 6320-01-41 


[Docket 33712] 

Tiger International-Seaboard 
Acquisition Case; Oral Argument 

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act 
of 1958, as amended, that oral argument 
in this proceeding is assigned to be held 
before the Board on May 5,1980 at 10:00 
a.m. (local time), in Room 1027, 

Universal Building, 1825 Connecticut 
Avenue, N.W., Washington, D.C. 20428. 

Each party which wishes to 
participate in the oral argument shall so 
advise The Secretary, in writing, on or 
before April 18,1980, together with the 


name of the person who will represent it 
at the argument. 

Dated at Washington, D.C., March 28.1980. 
Phyllis T. Kaylor, 

Secretary. 

[FR Doc 80-10234 Filed 4-3-00: 8.45 am] 

BILLING CODE 6320-01-41 


[Docket 37937] 

United States-London Case (1981); 
Prehearing Conference 

Notice is hereby given that a 
prehearing conference in the above- 
entitled matter will be held on April 16. 
1980, at 9:30 a.m. (local time), in Room 
1003, Hearing Room A, Universal 
Building North, 1875 Connecticut 
Avenue, N.W., Washington, D.C., before 
Administrative Law Judge Elias C. 
Rodriguez. 

In order to facilitate the conduct of the 
conference, parties are instructed to 
submit one copy to each party and four 
copies to the judge of (1) proposed 
statements of issues, (2) proposed 
stipulations, (3) proposed requests for 
information and for evidence, (4) 
statements of position, (5) proposed 
procedural schedule, and (6) proposals 
for organizing cross-examination or 
otherwise expediting the hearing. 

Parties with common interests are 
also encouraged to determine the 
feasibility of making joint, rather than 
individual, presentations at the hearing 
and at the conference. 

The Bureau of International Aviation 
shall deliver its material with respect to 
items (1), (2), (4), (5), and (6), above, on 
* or before April 9,1980, and the other 
parties shall deliver their materials with 
respect to items (1) through (6) on or 
before April 14,1980. The submissions 
of the other parties shall be limited to 
points on which they differ with the 
Bureau, and shall follow the numbering 
and lettering used by the Bureau, 
including Appendix A to Order 80-3- 
170, to facilitate cross-referencing. All 
persons making prehearing conference 
submissions must insure that their 
materials are delivered by the dates 
specified. 

Dated at Washington, D.C., April 1 , 1980. 
Joseph J. Saunders, 

Chief Administrative Law Judge. 

[FR Doc. 80-10238 Piled 4-3-00; 8:45 am] 

BILUNG CODE 6320-01-44 


[Docket 37937] 

United States-London Case (1981); 
Assignment of Proceeding 

This proceeding is hereby assigned to 
Administrative Law Judge Elias C. 
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Rodriguez. Future communications 
should be addressed to Judge Rodriguez. 

Dated at Washington, D.C., April 1,1980. 
Joseph J. Saunders, 

Chief Administrative Law Judge. 

[FR Doc. 80-10239 Filed +-3-«0: 8:45 amj 
BILLING COOC 6320-01-M 


| Docket 37937; Order 80-3-17$] 

United States-London Case (1981); 
Order Instituting Investigation 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 27th day of March, 1980. 

On March 5,1980, representatives of 
the United States and the United 
Kingdom initialed an ad referendum 
amendment to the United States-United 
Kingdom Air Services Agreement 
(Bermuda 2) which provides for major 
expansion of route rights between our 
two countries. Specifically, it permits 
first-time nonstop service between St. 
Louis, New Orleans, Denver and London 
and additional nonstop service between 
Miami, Boston, and London. 1 Both 
countries are also permitted to name 
five additional U.S. points for nonstop 
London service between now and 1985. 
Gateway selections alternate between 
the U.S. and the U.K., with the U.S. 
having first choice in 1981. Both 
countries may nominate two cities in 
any one year of their choosing. In that 
case, each country may select the 
second point after the other has selected 
its first point for that year. 

There has been a steady liberalization 
of U.S. policy in international aviation in 
recent years. As part of that policy the 
United States has negotiated pro- 
competitive bilateral agreements in an 
attempt to create a foreign air 
transportation system that is responsive 
to the needs of the traveling and 
shipping public. The newly acquired 
rights in the amendments to Bermuda 2 
will not produce the same competitive 
climate that results from multiple entry. 

It will introduce additional competition 
into the U.S.-London market. To 
maximize benefits to the public as 
quickly as possible, we find that it is 
consistent with the public convenience 
and a necessity to exercise the U.S. 
option to select two new U.S. gateways 
to London, and carriers to serve them, in 
1981. 


‘The United States may designate a second 
carrier at Boston and one at the new Denver 
gateway starting April 14.1980 (see Orders 80-3-88, 
80-3-88, 80-3-87, and 80-3-85). We may select an 
additional carrier at Miami to begin London 
operations January 15.1981. The United Kingdom 
may also add another carrier at Miami and one at 
St. Louis beginning April 14,1980, and a carrier to 
operate at New Orleans on April 1,1981. 


To this end, we are instituting the 
U.S.-London Case (1981), Docket 37937, 
to be set for an oral hearing before an 
administrative law judge to choose the 
three most attractive city/carrier 
combinations. The ranking of three U.S. 
points is necessary since the U.K. could 
preempt our second selection. For the 
reasons explained below we plan to 
consider the following gateway 
candidates: Tampa; Pittsburgh; 
Baltimore; Newark; and Kansas City. 

Our initial choice of these city 
candidates results from our recent 
investigation of potential U.S. gateways 
to London in the Wild Card Route case. 
Docket 35752, and the recent 
amendments to the Route Schedule of 
Bermuda 2. In the Wild Card case, we 
carefully reviewed the merits of fifteen 
cities for gateway status—concluding 
that all city candidates warrant U.S.- 
London nonstop service. 2 Several of 
those cities have now been added to the 
Bermuda 2 route schedule. 3 Tampa, 
Pittsburgh, and Kansas City rank first 
among the remaining cities as the most 
likely to immediately benefit the 
traveling and shipping public. Based on 
the record in the Wild Card case, they 
are most likely to receive substantial 
carrier proposals, flow traffic for other 
points, and maximize the competitive 
impact on other U.S.-London 
operations. 4 As for Baltimore and 
Newark, we have recently traded 
valuable economic rights for the 
opportunity to include these two cities 
in the route schedule as independent 
points. 5 We believe carriers should have 
the opportunity to demonstrate the 
advantages of nonstop service from both 
cities in this proceeding. Further, both 
points appear to be well-positioned to 
attract flow traffic from interior points, 
traffic from local catchment areas, and 
to exert competitive pressure on existing 
gateways. 

We think it unlikely at this point that 
1981 selection of other potential 
gateways will provide as many public 
benefits as soon as this group. However, 
we are prepared to consider other 
candidate cities on an equal footing with 
the named cities if they are backed up 
by substantial carrier proposals. 

The tentative decision to focus 
attention on these five potential 


* Cleveland; Denver, Ft. Lauderdale; Honolulu; 
Kansas City; Las. Vegas; Minneapolis/St. Paul; New 
Orleans; Orlando; Phoenix; Pittsburgh; Portland: St. 
Louis; San Diego; and Tampa. 

*The following Wild Card candidates have been 
added to the Route Schedule of Bermuda 2; Denver, 
Minneapolls/St Paul, New Orleans, and St. Louis. 

4 See the Wild Card Route Case. Docket 35752, 
Order 80-3-170. 

* Baltimore and Newark previously could receive 
nonstop service to London but only as alternatives 
to Washington, D.C. and New York, respectively. 


gateways should not be interpreted as 
casting doubt upon the attractiveness of 
other points for later nomination as 
London gateways. Since the agreement 
allows three additional points by 1985, 
we will consider other city candidates in 
the future. The addition of new 
gateways and services to the United 
States-United Kingdom aviation map— 
at least eight new gateways will be 
added by 1982, as well as additional 
service from two existing gateways, 
Boston and Miami—will undoubtedly 
alter current traffic flows, requiring 
carrier reassessment of their own 
gateway priorities. We anticipate that 
communities which appear less 
attractive today may well develop into 
superior choices at a later time. 6 

As we recently noted in our 
recommendation to the President in the 
Wild Card Route Case, city selection 
and carrier selection are inextricably 
linked and should be considered in 
tandem. We stated that: 

“we [could not], however, pick a city in the 
abstract, just by looking at a map or at its 
general air service or economic 
characteristics; a meaningful comparative 
analysis must also consider the actual service 
and fare options being proposed by the 
applicants at the various points." 7 

The parties and judge should, 
therefore, consider primarily which 
combination of gateway city and carrier 
will provide the greatest fare and 
service benefits to the greatest number 
of people while at the same time 
•imposing maximum competitive 
pressures on other U.S.-London 
gateways. Since multiple entry is 
restricted, we believe that reliance on 
these criteria will promote optimum 
service alternatives at the lowest 
possible fares. We do not, of course, 
exclude other factors where they are 
relevant 

We expect this proceeding to consider 
which carriers should be selected for 
primary and back-up authority to 
implement these new rights under the ad 
referendum agreement and what 
conditions, terms and limitations, if any, 
should be attached to that authority. 
Because of the absence of the 
competitive incentives in limited-entry 
routes, we decided to issue three-year, 
experimental certificates under section 
401(d)(8) of the Act in the Wild Card 
Route Case. We found that temporary, 
experimental awards were necessary to 
ensure that the selected carrier would 
reasonably adhere to the fare and 


• We intend to consider the issue of whether the 

third city should be the Board's 1982 city 

recommendation, if the British do not preempt it. 

We ask the parties to address this question. 

7 See Order 80-3-170, Docket 35752. at 3. 
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service proposals which formed the 
bases for its selection. For the same 
reasons, we have decided that primary 
and back-up authority for these routes 
will also be limited to temporary 
experimental certificates. The duration 
of those certificates will be considered 
in the case. 

We also wish to reduce the delay and 
costs of the evidentiary burdens 
typically associated with traditional 
carrier selection cases. Specifically, we 
expect the judge and the parties to make 
a concerted effort to reduce the quantity 
of required exhibit material, eliminate 
duplication and excessive detail, 
standardize methodology and focus on 
significant facts and assumptions. We 
are particularly concerned that this 
case, coming soon after the Wild Card 
case, not unduly tax the civic parties 
that already have devoted substantial 
resources to seeking London service. 
Where an adequate record can be 
developed by permitting incorporation 
of the exhibits from that case, we 
encourage the parties to do so. 
Resolution of these matters will, of 
course, remain with the administrative 
law judge. Since the bilateral agreement 
requires nomination of our first 1981 city 
choice by December 1 , 1980, we are 
setting a November 1 , 1980 target date 
for Board decision to permit the 
President sufficient time to review our 
recommendation. The recommended 
decision shall be rendered on or before 
September 8,1980. We request the 
parties, staff and administrative law 
judge to move this case along with due 
speed to insure we meet this schedule. 
To this end we have attached, as 
Appendix A to this order, a preliminary 
evidence request prepared by the 
Board’s Bureau of International 
Aviation. Objections and responses to 
the evidence request will be due two 
days before the date set by the judge for 
the prehearing conference. 

Applications, petitions and motions to 
consolidate shall be filed within 7 days 
after the service date of this order. 
Answers shall be filed within 5 calendar 
days thereafter. We shall take review of 
the administrative law judge's 
recommended derision and require that 


all briefs to the Board be filed 14 days 
after the recommended decision service 
date. 

Finally, we shall waive the 
requirement that the applicants submit 
an environmental evaluation. In PR-218 
we adopted revisions to Part 312 of the 
Board’s Regulations which, among other 
things, eliminated the requirement that 
environmental evaluations be filed by 
applicants for route awards. While these 
amendments are not currently effective, 
they will be applicable by the time this 
proceeding reaches us for decision. 
Therefore, we see no useful purpose to 
their submission. 

Accordingly, 

1. We institute the U.S.-London Case 
(1981), Docket 37937, to be set for 
hearing before an administrative law 
judge of the Board at a time and place to 
be designated; 

2. The proceeding instituted by 
paragraph 1 shall include consideration 
of the following issues: 

a. which three U.S. cities, by rank, 
should be selected to receive nonstop 
service to London, England; 

b. which air carrier or carriers should 
be authorized to engage in foreign air 
transportation of persons, property and 
mail between London, England and the 
U.S. cities to be nominated to receive 
nonstop service in 1981; 

c. which carrier or carriers should be 
granted back-up authority; and 

d. for the air carrier or carriers 
authorized to engage in this service, 
what terms, conditions, and limitations, 
if any, should be attached to that 
authority. 

3. Applications, petitions and motions 
to consolidate shall be filed within 7 
days of the service date of this order 
(i.e., no later than April 4,1980); 
responsive answers shall be filed within 
5 calendar days thereafter (i.e., no later 
than April 9,1980); 

4. We will take review of the 
Administrative Law Judge's 
recommended decision on our own 
initiative; and 

5. Pursuant to 5 312.6 of the Board’s 
Procedural Regulations, we waive the 
requirement that carrier applicants file 


environmental evaluations with their 
applications. 

We shall publish this order in the 
Federal Register. 8 

By the Civil Aeronautics Board: • 
Phyllis T. Kaylor, 

Secretary. 

(FR Doc 80-10232 Filed 4-3-80: 8:45 am) 

BILUNG CODE 6320-01-M 


Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q of the Board's Procedural 
Regulations 

Notice is hereby given that, during the 
week ended March 28,1980 CAB has 
received the applications listed below, 
which request the issuance, amendment, 
or renewal of certificates of public 
convenience and necessity or foreign air 
carrier permits under Subpart Q of 14 
CFR Part 302. 

Answers to foreign permit 
applications are due 28 days after the 
application is filed. Answers to 
certificate applications requesting 
restriction removal are due within 14 
days of the filing of the application. 
Answers to conforming applications in a 
restriction removal proceeding are due 
28 days after the filing of the original 
application. Answers to certificate 
applications (other than restriction 
removals) are due 28 days after the 
filing of the application. Answers to 
conforming applications or those filed in 
conjunction with a motion to modify 
scope are due within 42 days after the 
original application was filed. If you are 
in doubt as to the type of application 
which has been filed, contact the 
applicant, the Bureau of Pricing and 
Domestic Aviation (in interstate and 
overseas cases) or the Bureau of 
International Aviation (in foreign air 
transportation cases). 


* Appendix A filed as part of the original 
document 

•All members concurred. 
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Subpart Q Applications 


Date filed Docket No. 


Description 


Mar. 24. 1979—. 37925 Cascade Airways, Inc., c/o Nathaniel P Breed. Jr. Shaw. Pittman. Potts & Trowbridge, 1000 

M Street, N W. Washington. D.C. 20036. 

Application of Cascade Airways, Inc. pursuant to Section 401 of the Act and Parts 201 and 
302 of the Board's Regulations requests a certificate of public convenience and necessi¬ 
ty so as to authorize Cascade to engage in scheduled air transportation with respect to 
persons, property and man over the following route: 

Between the terminal point Pocatello, Idaho and the terminal point Salt Lake City, 
Utah. 

Answers may be Wed by April 11.1980. 

Mar. 26, I960- 37932 Kelowna Rightcraft Air Charter Ltd., c/o Barry Lapointe, Kelowna Airport R.R. 2 Kelowna. 

BC. 

Application of Kelowna FUghtcraft Air Charter Ltd. pursuant to Section 402 of the Act re¬ 
quests a foreign air carrier permit for a charter service utilizing small aircraft in the form 
granted by the Board to other Canadian carriers pursuant to Order 74-11-154 approved 
by the President on November 27.1974, between the United States and Canada. 

Answers may be Wed by April 23. 1980. 

Mar 26, 1960- 37933 Charming Aviation, c/o Raymond Chan. 4 Torrybum Place. Don Milts, Ontario. Canada M3B 

1R3. 

Application of Charming Aviation pursuant to Section 402 of the Act requests a foreign air 
earner permit for a charter service utilizing small aircraft in the form granted by the Board 
to other Canadian carriers pursuant to Order 74-11-154 approved by the President on 
November 27,1974, between the United States and Canada. 

Answers may be Wed by April 23. 1980. 

Mar 26, i960- 37934 Air Florida. Inc., c/o Robert P. Silverberg, 2020 K Street N.W.. Suite 435. Washington. D.C. 

20006. 

Application of Air Florida. Inc. pursuant to Section 401(b) of the Act and Parts 201 and 302 
of the Board's Regulations, requests amendment of its certificate of public convenience 
and necessity authorizing it to engage in foreign air transportation with respect to pas¬ 
sengers. property and mail, as follows: 

Between the terminal point MiamJ/Ft Lauderdale, Florida, the Intermediate points 
Freeport, George Town, Great Harbor Cay, Marsh Harbour. Nassau. Rock Sound, Trea¬ 
sure Cay and West End. Bahama Islands, and South Caicoa, Grand Turk and Providerv 
dales. Turks and Caicos Islands. B.W.I.. Barbados, Ponce and Mayaquez, P R. Port Au 
Prince and Cap Haitian, Haiti, Pointe-A-Pitre. Guadeloupe, Puerto Plata and Santo Do¬ 
mingo, Dominican Republic. St Martin. Leeward Islands. Ft de France. Martinique, 
Kingston and Montego Bay. Jamica, San Andres Islands and Bananquilla. Columbia. 

Answers may be Wod by April 23.1980. 

Mar 27, 1980- 37940 Pan American World Airways, Inc . Pan Am Building, New York, New York 10017. 

Application of Pan American World Airways, Inc. pursuant to Section 401 of the Act and Sub¬ 
part O of the Board's procedural Regulations, requests issuance of a certificate of public 
convenience and necessity authorizing N to engage in foreign ak transportation of prop¬ 
erty (with accompanying attendants) and mafl over the following route: 

Between the coterminal points New York, N.Y./Newark. NJ.; Chicago. IK; Seattle, 
Wash.; Los Angeles/Ontario/Long Beach and San Frandaco/Oakland. Cakf. and the co- 
termial points Montreal and Toronto. Canada. 

Conforming Applications and Answers may be Ned by April 24. I960. 

Mar 28, I960- 37951 Pan American World Airways. Inc., Pan Am Building, New York, New York 10017. 

Application of Pan American World Airways. Inc. pursuant to Section 401 of the Act and Sub- 
part O of the Board's Procedural Regulations requests amendment of Segment 4 of its 
certificate of public convenience and necessity for Routs 132 to authorize it to engage in 
foreign air transportation of persons, property and mail as follows: 

4. Between the coterminal points Los Angeles and San Frandsco-Oakland-San 
Jose. Cal., Seattle-Tacoma. Wash.. Portland. Ore.. Chicago-Rockford, III. Detroit, Mich., 
Houston. Tex.. Washington. D.C.-Baltimore. Md., Philadelphia. Pa.. New York. N.Y.- 
Newark, NJ., Boston. Mass.. Bangor. Me ; Dover Air Force Base. Del.; and McGuire Air 
Force Base, N J.; 

Intermediate points within the following areas: Ireland, including the intermediate 

point Dublin, United Kingdom, including Northern Ireland. The Intormedtate point Paris. 
France. Belgium. The Netherlands. Germany. Poland, 

The Intermediate point Leningrad, U.S.S.R., Czechoslovakia. Austria. Hungary, The 
intermediate point Rome. Italy, Yugoslavia. Rumania. Bulgaria. Turkey. Lebanon. Syria, 
Iraq. Iran. Afghanistan, Pakistan, and India; and the terminal point Moscow, U.S.S.R. 

[New language underscored] 

Conforming Applications and Answers are due April 28, 1980. 


Phyllis T. Kaylor, 

Secretary. 

IKR Doc. 80-10233 Filed 4-3-80; 8:45 am] 
BILUNG CODE 6320-01-M 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Countervailing Duties—Pig Iron From 
Brazil 

agency: International Trade 
Administration, U.S. Department of 
Commerce. 

action: Countervailing duty order. 

summary: This notice is to inform the 
public that the Government of Brazil has 
provided benefits considered to be 
subsidies within the meaning of the 
countervailing duty law to producers of 
pig iron exported to the United States 
and that the Secretary of Commerce has 
been advised by the International Trade 
Commission that an industry in the 
United States is being materially injured 
by reason of the importation of such 
merchandise benefiting from subsidies. 
EFFECTIVE DATE: April 4, 1980. 

FOR FURTHER INFORMATION CONTACT: 
Michael Ready, Import Administration, 
U.S. Department of Commerce. Room 
3820, Washington D.C. 20230, 202 566- 
5492. 

SUPPLEMENTARY INFORMATION: On 

November 26,1979, a Notice of Final 
Countervailing Duty Determination was 
published in the Federal Register (44 FR 
67554). 

The Treasury Department determined 
at that time that the Government of 
Brazil has paid bounties or grants to 
producers or exporters of pig iron. (On 
January 2,1980, responsibility for the 
administration of the countervailing 
duty law was transferred from the 
Treasury Department to the Department 
of Commerce.) A description of the 
programs determined to constitute the 
bounties or grants was provided, and 
the net amounts of the bounties or 
grants estimated or determined to be 
applicable to various exporters were 
listed in an appendix to the notice. Since 
pig iron enters the United States free of 
ordinary Customs duties, liquidation 
was suspended and the U.S. 

International Trade Commission 
(“Commission”) was advised of the 
Determination. 

The above actions were taken 
pursuant to section 303 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1303) 

(“the Act”), the law then in effect 
governing the imposition of 
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countervailing duties on imports from all 
countries. Effective January 1,1980, the 
Tariff Act of 1930 was amended by 
adding a new Title VII. Subtitle A of 
Title VII has replaced section 303 of the 
Act with regard to the imposition of 
countervailing duties on imports from 
each of those countries which have been 
determined to constitute “a country 
under the Agreement” pursuant to 
section 2(b) of the Trade Agreements 
Act of 1979, Pub. L 96-39, and section 
701 of the Tariff Act of 1930 (93 Stat. 151, 
19 U.S.C. 1671(b)). Brazil has been 
determined to be “a country under the 
Agreement.” 

The Commission was conducting an 
Investigation under Section 303 with 
respect to the subject product on the 
effective date of the application of title 
VII of the Act to imports from Brazil. 

The Commission terminated that 
investigation pursuant to Section 102(c) 
of the Trade Agreements Act of 1979 (93 
Stat. 189), and initiated a new 
investigation under subtitle A of title VII 
of the Act. 

On March 18.1980. the Commission 
advised the Secretary of Commerce of 
its determination that an industry in the 
United States is being materially injured 
by reason of the importation of pig iron 
from Brazil, upon which the Secretary of 
the Treasury has determined that a 
bounty or grant is being paid. Under 
Section 102(c)(1) of the Trade 
Agreements Act, a final determination 
of the Secretary of the Treasury under 
section 303 is treated as a final 
determination under section 705(a) of 
the Act (93 Stat. 151,19 U.S.C. 167ld(a)), 
and the net amount of the bounty or 
grant estimated or determined under 
section 303 is considered to be the net 
subsidy amount under subtitle A. 

Accordingly, Customs Officers are 
hereby directed to assess a 
countervailing duty on entries of pig iron 
from Brazil equal to the amount of the 
net subsidy determined or estimated to 
exist, within 6 months after the date on 
which the Secretary of Commerce 
receives satisfactory information upon 
which the assessment may be based, but 
in no event later than 12 months after 
the end of the annual accounting period 
of the manufacturer or exporter within 
which the merchandise is entered, or 
withdrawn from warehouse, for 
consumption. 

The pig iron covered by this 
countervailing duty order includes 


merchant pig iron of basic, foundary, 
malleable, and low phosphorous grades, 
and is classified under item number 
606.1300 of the Tariff Schedules of the 
United States Annotated (TSUSA). 

The liquidation of all entries for 
consumption or withdrawals from 
warehouse for consumption of such pig 
iron imported directly or indirectly from 
Brazil which benefit from these 
subsidies shall continue to be 
suspended, pending further declaration 
of the net amount of the subsidies paid. 
Effective with the date of publication of 
this notice in the Federal Register and 
until further notice, deposit of the 
estimated countervailing duty shall be 
required at the time of entry, or 
withdrawal from warehouse, for 
consumption. The amount to be 
deposited for each company is listed in 
the appendix to this notice. 

Annex III to Part 355 of the 
Department of Commerce Regulations 
(19 CFR Part 355) is amended by 
inserting after the last entry for Brazil 
the words “Pig Iron” in the column 
headed “Commodity,” the Federal 
Register citation of this notice in the 
column headed ‘Treasury Decision,” 
and the words "net subsidy declared- 
rate” in the column headed "action”. 

This notice is published pursuant to 
Section 706 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1671 e). and $ 355.36 
of the Department of Commerce 
Regulations (19 CFR 355.36). 

Stanley J. Marcuss, 

Acting Assistant Secretary for Trade 
Administration. 

March 28.1980. 

Appendix 


Company Amount 


Sicafo—Productoft SWerurgfca Ltda_$7.04 

Stderurgica Sao Paolo LWa- 2 85 

Stderurgica Bandeirarrte Lida.... 4.70 

Stderurgica Uniao 8ondespachenao Ltda___ 7.70 

Stderurgica tlabais SA..... 7.95 

Stderurgica AHerosa Ltda......— __ 6 92 

Cia. Satelagoana de Siderurgia... 6.00 

Stderurgica Vallnho SA........ 4.12 

Stderurgica Sao Sebastiao de Itatiaiuqu SA__ 11.44 

Usjpa-Stderurgica Paraense S.A..... 5.62 

Stderurgica Camargos S.A__!._ 3.06 

Cimetal Siderurgia SA... 5.41 

MetaJurgica N.S. da Penha SA.____ 8.20 

Cia. Brastietra de Ferro____ 10.40 

Stderurgica Santa Mana Ltda__.._ 4.90 

Cia. Stderurgica Pitangui________ 15.42 

Companies not fisted above __ 6.07 


[FR Doc 80-10202 Filed 4-3-0O: 0.45 am] 

BILLING COOE 3510-25-M 


Numerically Controlled Machine Tool 
Technical Advisory Committee; 
Partially Closed Meeting 

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act, as 
amended, 5 U.S.C. App. (1976), notice is 
hereby given that a meeting of the 
Numerically Controlled Machine Tool 
Technical Advisory Committee will be 
held on Thursday, April 24,1980, at 10 
a.m. in Room 1624, Main Commerce 
Building, 14th Street and Constitution 
Avenue, N.W., Washington. D.C. 

The Numerically Controlled Machine 
Tool Technical Advisory Committee 
was initially established on January 3, 
1973. On December 20,1974, January 13. 
1977, and August 28,1978, the Assistant 
Secretary for Administration approved 
the recharter and extension of the 
Committee, pursuant to Section 5(c)91) 
of the Export Administration Act of 
1969, as amended, 50 U.S.C. App. Sec. 
2404(c)(1) and the Federal Advisory 
Committee Act. 

The Committee advises the Office of 
Export Administration with respect to 
questions involving (A) technical 
matters. (B) worldwide availability and 
actual utilization of production of 
technology, (C) licensing procedures 
which affect the level of export controls 
applicable to numerically controlled 
machine tools, including technical data 
or other information related thereto, and 
(D) exports of the aforementioned 
commodities and technical data subject 
to multilateral controls in which the 
United States participates including 
proposed revisions of any such 
multilateral controls. 

The Committee meeting agenda has 
six parts: 

General Session 

(1) Opening remarks by the Chairman. 

(2) Presentation of papers or 
comments by the public. 

(3) Final discussion of accuracy 
parameters for numerically controlled 
machine tools. 

(4) New business. 

(5) Initiate discussions pertaining to 
robots and robot control. 

Executive Session 

(6) Discussion of matters properly 
classified under Executive Order 11652 
or 12065, dealing with the U.S. and 
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COCOM control program and strategic 
criteria related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits members of the 
public may present oral statements to 
the Subcommittee. Written statements 
may be submitted at any time before or 
after the meeting. 

With respect to agenda item (6), the 
Assistant Secretary for Administration, 
with the concurrence of the delegate of 
the General Counsel, formally 
determined on September 6,1978 
pursuant to Section 10(d) of the Federal 
Advisory Committee Act, as amended 
by Section 5(c) of the Government in 
The Sunshine Act, Pub. L. 94-409, that 
the matters to be discussed in the 
Executive Session should be exempt 
from the provisions of the Federal 
Advisory Committee Act relating to 
open meetings and public participation 
therein, because the Executive Session 
will be concerned with matters listed in 
5 U.S.C. Sec. 552b(c)(l). Such matters 
are specifically authorized under criteria 
established by an Executive Order to be 
kept secret in the interests of the 
national defense or foreign policy. All 
materials to be reviewed and discussed 
by the Committee during the Executive 
Session of the meeting have been 
properly classified under Executive 
Order 11652 or 12065. All Committee 
members have appropriate security 
clearances. 

The complete Notice of Determination 
to close meetings or portions thereof of 
the series of meetings of the Numerically 
Controlled Machine Tool Technical 
Advisory Committee and of any 
Subcommittees thereof, was published 
in the Federal Register on October 25, 
1978 (43 FR 49828).' 

Copies of the minutes of the General 
Session will be available by calling Mrs. 
Margaret Cornejo, Policy Planning 
Division, Office of Export 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230, 
telephone: 202-377-2583. 

For further information contact Mrs. 
Cornejo either in writing or by phone at 
the address or number shown above. 

Dated: April 1,1980. 

Saul Pad wo, 

Acting Director, Office of Export 
Administration. International Trade 
Administration, U.S. Department of 
Commerce. 

(FR Doc 80-10283 Filed 4-8-80: 8:45 am] 

BILLING CODE 3510-25-1* 


Consolidated Decision on Applications 
for Duty-Free Entry of Electron 
Microscopes: Correction 

In the Decision on Applications for 
Duty-Free Entry of Electron Microscopes 
appearing on pages 19285 through 19288 
in the Federal Register of Tuesday, 
March 25,1980, Docket No. 80-00015 is 
hereby amended to include a description 
of the article. The notice should read: 

Docket No. 80-00015. Applicant: 
Columbia University, College of 
Physicians and Surgeons, 630 W. 168th 
Street. New York, N.Y. 10032. Article: 
Electron Microscope, Model JEM 200CX 
and Accessories. Manufacturer: JEOL 
Ltd., Japan. Intended Use of Article: The 
article is intended to be used for studies 
of sections of muscle and other 
biological specimens embedded in 
epoxy resins. The experiments will be 
physiological or pharmacological 
treatments of muscle fiber bundles or of 
single muscle cells to determine the 
alterations of muscle fiber structure 
produced. In addition, the article will be 
used for the training of advanced 
graduate students or postdoctoral 
fellows who will already be familiar 
with ordinary electron microscopes. 
Article Ordered: July 31,1979. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel, 

Acting Director, Statutory Import Programs 
Staff. 

[FR Doc. 80-10282 Filed 4-3-80. 8:45 am) 

BILLING CODE 3510-25-M 


National Oceanic and Atmospheric 
Administration 

Mid-Atlantic Fishery Management 
Council; Meeting 

agency: National Marine Fisheries 
Service, NOAA. 

summary: The Mid-Atlantic Fishery 
Management Council’s public meeting 
notice, published in the Federal Register, 
Volume 45, No. 57, dated March 21,1980, 
is amended as follows: 

The meeting will convene on 
Wednesday, April 9,1980, at 1 p.m., and 
will adjourn on Thursday, April 10,1980, 
at approximately 5 p.m. 

FOR FURTHER INFORMATION CONTACT: 

Mid-Atlantic Fishery Management 
Council, North and New Streets, Room 
2115, Federal Building, Dover, Delaware 
19901, Telephone: (302) 674-2331. 


Dated: April 1.1980. 

Winfred H. Meibohm, 

Executive Director, National Marine 
Fisheries Service. 

[FR Doc. 80-10185 Filed 4-3-80; 8:45 am] 

BILUNG CODE 3510-22-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List 1980; Proposed 
Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed additions to 
procurement list. 

summary: The Committee has received 
proposals to add to Procurement List 
1980 a commodity to be produced by 
and services to be provided by 
workshops for the blind and other 
severely handicapped. 

COMMENTS MUST BE RECEIVED ON OR 
BEFORE: May 7,1980. 

ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Virginia 22201. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher. (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2), 85 Stat. 77. Its purpose is to 
provide interested parties an 
opportunity to submit comments on the 
possible impact of the proposed action. 

If the Committee approves the 
proposed additions, ail entities of the 
Federal Government will be required to 
procure the commodity and services 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodity and services to Procurement 
List 1980, November 27,1979 (44 FR 
67925): 

Class 7530—NO NSN 
Divider, Separation P.S. Item No. 01037B. 
SIC 0782 

Grounds Maintenance Sites F, G. H, 1. 
Naval Air Station Miramar. San Diego, 
California. 
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SIC 7349 

Janitorial Service. Federal Building, 111 W. 
Huron Street, Buffalo, New York. 

C. W. Fletcher, 

Executive Director. 

[FR Doc. 80-10191 Filed 4-3-80:8:45 amj 

BILLING CODE 6820-33-M 


Procurement List 1980; Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Additions to procurement list. 

summary: This action adds to 
Procurement List 1980 commodities to be 
produced by and a service to be 
provided by workshops for the blind 
and other severely handicapped. 

EFFECTIVE DATE: April 4, 1980. 

ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Virginia 22201. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher (703) 557-1145. 

SUPPLEMENTARY INFORMATION: On 

January 11,1980, October 19,1979, 
November 23,1979, and January 25, 

1980, the Committee for Purchase from 
the Blind and Other Severely 
Handicapped published notices (45 FR 
2359, 44 FR 60352, 44 FR 67206, and 45 
FR 6152) of proposed additions to 
Procurement List 1980, November 27, 
1979 (44 FR 67925). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities and 
service listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c, 85 Stat. 77. 

Accordingly, the following 
commodities and service are hereby 
added to Procurement List 1980: 

Class 9905 

Tag. Key 9905-00-245-7826. 

Class 8135—NO NSN 

Seal, Metal Band, P.S. Item #081 6A, P.S. 
Item #081 6B. 

Class 7110 

Credenza, 7110-00-782-5513. 

SIC 7399 

Assembly, Food Packet, Long Range Patrol. 
8970-00-926-9222. 

C. W. Fletcher, 

Executive Director. 

(FR Doc. 80-10190 Filed 4-3-80; 8:45 ami 

BILUNG CODE 6820-33-M 


COUNCIL ON WAGE AND PRICE 
STABILITY 

Price Advisory Committee—Notice of 
Meeting 

AUTHORITY of committee: The Price 
Adviosry Committee was established by 
the Council on Wage and Price Stability 
pursuant to Executive Order 1216 (44 FR 
56663). 

TIME AND PLACE of meeting: The Price 
Advisory Committee will meet on April 
16,1980, at 10 a.m. The meeting will take 
place in Room 2008 of the New 
Executive Office Building, 728 Jackson 
Place, N.W., Washington, D.C. 20503. 

PURPOSE OF THE meeting: The purpose 
of the meeting will be to discuss the 
issue of medical care costs. 

PUBLIC participation: The meeting of 
the Price Advisory Committee will be 
open to the public. Public attendance 
will, however, be limited by available 
space; persons will be seated on a first- 
come, first-served basis. Persons 
attending the meeting will not be 
permitted to speak or participate in the 
Committee’s deliberations. Interested 
persons will be permitted to file written 
statements with the Committee by mail 
or personal delivery to the Office of 
General Counsel, Council on Wage and 
Price Stability, 600 17th Street. N.W., 
Washington, D.C. 20506. 

additional information: For 

additional information, please telephone 
the Office of Public Affairs at (202) 456- 
6758. 

Dated: April 1,1980. 

Sally Katzen, 

Advisory Committee Management Officer. 

(FR Doc. 80-10374 Filed 4-3-80; 8:45 am] 

BILLING CODE 3176-01-M 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

USAF Scientific Advisory Board; 
Meeting 

May 27.1980. 

The USAF Scientific Advisory Board 
Ad Hoc Committee on the Air Force in 
Space will meet on May 1 and 2 in Room 
5D982 of the Pentagon. 

The Committee will receive classified 
briefings from the Air Staff on current 
Air Force Space Doctrine and the Threat 
in Space. The meeting will be closed to 
the public in accordance with Section 
552b(c) of Title 5, United States Code, 
specifically subparagraph (1). 


For further information contact the 
Scientific Advisory Board Secretariat at 
(202) 697-4648. 

Carol M. Rose, 

Air Force Federal Register Liaison Officer. 

[FR Doc 80-10242 Filed 4-3-80; 8:45 am| 

BILLING CODE 3910-01-M 


Department of the Army 

Draft Environmental Impact Statement 
(DEIS) for Water Resources 
Development In the Carmel River 
Basin, Monterey County, Calif. 

agency: San Francisco District, U.S. 
Army Corps of Engineers, Department of 
Defense. 

action: Notice of intent to prepare a 
draft environmental impact statement. 

summary: 1 . Proposed Action. The 
tentatively selected plan involves the 
construction of a multiple-purpose dam 
and reservoir on the Carmel River near 
San Clemente, Monterey County, 
California. The dam and reservoir would 
provide: (1) flood damage mitigation in 
Carmel Valley, (2) water supply for the 
residents of Carmel Valley and the 
Monterey Peninsula Cities, and (3) 
limited reservoir recreation. The new 
dam would consist of a compacted 
zoned earth embankment about 2,050 
feet long with a crest width of 30 feet. 
The crest of the dam would be 455 feet 
above the streambed. The reservoir, 
which would inundate approximately 
1,160 acres, would have a maximum 
storage capacity of 158,500 acre-feet 
with a firm annual yield of 45,000 acre- 
feet of M & I water. The withdrawal of 
the M 8c I water would take place 
downstream of the dam near Highway 1 
to increase the flow in Carmel River. 

2. Alternatives. In addition to the 
tentatively selected plan, the following 
alternatives will be studied in detail in 
the DEIS: 

a. Alternative 1—the No Action 
Alternative. It is assumed that in the 
absence of a Federally constructed 
project, local interests would construct a 
single-purpose water supply alternative. 
This alternative would consist of a 
water supply reservoir at San Clemente. 
The crest of the new dam would be 425 
feet above the existing streambed. The 
reservoir would inundate about 940 
acres and have a storage capacity of 
120,500 acre-feet with a firm annual M & 

I water supply yield of 40,000 acre-feet. 

b. Alternative 2. This is the tentatively 
selected plan. 

c. Alternative 3. This alternative is 
similar to the tentatively selected 
alternative in all aspects except that the 
M & I water would withdrawn at the 
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dam instead of at the diversion structure 
near Highway 1. 

d. Alternative 4. This alternative 
consists of a non-structural multiple- 
purpose flood damage mitigation and 
water supply plan. Under this non- 
structural plan, special protection levees 
would be constructed around structures 
subject to flooding and a water 
conservation program would be 
instituted to provide additional water 
for M & I purposes. 

e. Alternative 5. This alternative, a 
non-strucutral single purpose water 
supply alternative, involves the 
implementation of a water conservation 
program to provide additional water for 
M & I purposes. 

3. The Environmental Working Paper, 
in which an array of alternatives was 
presented, was circulated to concerned 
agencies and the general public in 
August 1973. The initial public meeting 
was held in March 1971. Other public 
meetings were held in December 1974 
and August 1975 when the alternatives 
were reviewed. A Progress Report was 
presented to local interests in June 1977. 
The Draft Environmental Impact 
Statement is scheduled for circulation to 
coordinating agencies and the general 
public in September 1980. 

4. Scoping Process. 

a. To allow for the identification of 
significant issues and to facilitate 
communication between concerned 
agencies and interested parties, the San 
Francisco District, Corps of Engineers, 
has been and is coordinating the E1S 
and the planning processes with the 
Monterey Peninsula Water Management 
District. Monterey County: the 
California State Resources Agency: the 
U S. Fish and Wildlife Service; the 
California- American Water Company; 
and environmental organizations. The 
Corps of Engineers formally requested 
comments from these agencies and 
organizations in the Environmental 
Working Paper in 1973. 

b. The significant issues identified 
during the planning process will be 
analyzed in depth in the DEIS. The 
following environmental elements were 
identified as significant: fishery 
resources, wildlife, terrestrial and 
riparian habitat, the coastal wetlands, 
aesthetics, erosion/sedimentation, water 
quality, water supply, land use, cultural 
resources, traffic, air quality, and local 
government finance. 

c. Consultation is being performed 
under the Fish and Wildlife 
Coordination Act (16 USC Sec 661 et 
seq.), the National Historic Preservation 
Act of 1966 (16 USC Sec 470 et seq.) and 
the Endangered species Act of 1973 (16 
DSC 1532 et seq.). 


d. Because coordination with 
concerned agencies and organizations is 
already in progress, and because the 
significant resources in the study area 
have been identified, a scoping meeting 
as described in the CEQ Final 
Regulations dated 29 November 1978 is 
not planned. 

5. It is estimated that the DEIS will be 
available to the public in September 
1980. 

6. Questions about the proposed 
action and the DEIS can be answered by 
Lars M. Forsman, Environmental 
Branch, San Francisco District, Corps of 
Engineers, 211 Main Street, San 
Francisco, California 94105. 

Dated: March 27.1980. 

Thomas J. Edgerton, 

Major. CE, Deputy District Engineer. 

[FR Doc. 80-10106 Filed 4-3-80; 8:45 am] 

BILLING CODE 3710-FS-M 


Draft Environmental Impact Statement 
for a Proposed Flood Control Project 
in the Willapa River Basin in Western 
Washington at Raymond 

agency: U.S. Army Corps of Engineers. 
Department of Defense, Seattle District. 

action: Notice of intent to prepare a 
draft environmental impact statement 
(EIS) for a proposed flood control 
project in the Willapa River Basin in 
Western Washington at Raymond. The 
project is known as Willapa River at 
Raymond. 

SUMMARY: t Description of Action. A 
flood damage reduction project is 
proposed for the city of Raymond, 
Washington. The project was authorized 
by Pub. L. 534, 78th Congress, 2d 
Session; approved 22 December 1944. 
Although a postauthorization project 
report was prepared in 1949. the project 
was deferred due to the lack of the 
required local financial support. A 1975 
restudy of the authorized project 
resulted from an October 1970 letter 
from the Raymond City Commission 
requesting reactivation of the authorized 
flood protection project and stating the 
city’s intent to provide the necessary 
items of local cooperation. The restudy 
concluded that the flood damage 
reduction project for the city of 
Raymond was still feasible and needed. 
The levee alinement recommended in 
the 1975 restudy would enclose the main 
downtown and residential area of 
Raymond (approximately 165 acres) and 
would tie into high ground on the 
eastern side of the city. The levee would 
be about 1.7 miles long and would 
provide 200-year flood protection. This 
alinement and others are currently 


under detailed study by the Seattle 
District, Corps of Engineers. 

2. Alternatives. Alternatives to the 
plan proposed in the 1975 restudy 
include alternative levee alinements and 
the “no action” alternative. The 
variations among the alinements consist 
largely of differences in length of levee 
and total acreage protected. The no 
action alternative includes the 
continuation of flood plain management 
programs for the city of Raymond. 

3. Public Involvement and Review . 

This project has been coordinated with 
elected and administrative officials of 
the city of Raymond and with Federal 
and state resource agencies including 
the U.S. Fish and Wildlife Service 
(FWS), National Marine Fisheries 
Service. Washington State Department 
of Fisheries, and Washington State 
Department of Game. Coordination with 
Federal, state, and local agencies and 
the public will continue throughout 
preparation of the draft EIS. 

4. Significant Issues. The major, 
project-related, environmental impact 
identified to date is loss of wetlands. 

5. Other Environmental Review and 
Consultation Requirements. Because all 
alternative levee alinements involve 
construction of levee segments in waters 
of the United States, a Section 404(b) 
evaluation (pursuant to the Clean Water 
Act of 1977) will be accomplished and 
included in the draft EIS. A biological 
assessment is being conducted for the 
bald eagle, federally listed as a 
threatened species, identified by the 
U.S. FWS as potentially existing in the 
project area. A cultural resources 
reconnaissance of the project area will 
be conducted and results discussed in 
the draft EIS. 

6. Scoping Meeting. A scoping meeting 
will not be held. 

7. Availability of Draft EIS. The draft 
EIS is presently scheduled to become 
available to the public in October 1980. 

Information regarding the draft EIS 
can be obtained by contacting: Lin 
Anderson, Environmental Coordinator, 
Environmental Resources Section, 
Department of the Army, Seattle 
District. Corps of Engineers, Post Office 
Box 03755, Seattle, Washington. 98124, 
Telephone (206) 764-3624 or FTS 399- 
3624. 

Dated: March 25.1980. 

Leon K. Moraski, 

Colonel, Corps of Engineers, District 
Engineer. 

[FR Doc. 80-10105 Filed 4-3-80; 8:45 am) 

BILLING CODE 3710-GB-M 
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Department of the Army, Corps of 
Engineers 

National Hydroelectric Power Study; 
Meeting 

People interested in the U.S. Army 
Corps of Engineers National 
Hydroelectric Power Study are invited 
to a public meeting in Little Rock, 
Arkansas, on 15 April 1980. Brigadier 
General James C. Donovan, 
Southwestern Division Engineer, will 
preside at the meeting to be held at the 
Camelot Inn. Markham and Broadway 
Streets, at 10 a.m. 

Study purposes and progress will be 
discussed, as well as the nationwide 
and regional study efforts to date, and a 
review of future work. 

Views are solicited on the 
hydroelectric power facilities 
development in support of the nation’s 
future energy needs, and all other study 
aspects. Participation by interested 
parties is an important study 
component. 

Persons planning to speak are asked 
to mail a card to the address on this 
letterhead so that time and space 
requirements can be estimated. Also, 
speakers are asked to furnish a written 
text of their remarks either before or 
during the meeting for entry into the 
meeting record. 

Please bring this notice to the 
attention of persons you know who are 
interested in this study. 

Dated: April 1.1980 
John O. Roach, II, 

Army Liaison Officer With the Federal 
Register. 

National Hydroelectric Power Study—Public 
Meeting 15 April 1980, Little Rock, AR 

Agenda 

Opening remarks. General James C. Donovan, 
10:00 A.M. 

Study efforts (nationwide), Mr. R. J. 

McDonald.* 10:30 A.M. 

Study efforts (SWPP), Mr. J. G. Dalton, 10:45 
A.M. 

Public comment. 11:00 A.M. 

Break—12:00 A.M. 

Public comment, 1:30 P.M. 

Summary. General James C. Donovan, 2:30 
P.M. 

•National study director, Corps of 
Engineers Institute for Water Resources, Fort 
Bel voir, VA. 

National Hydroelectric Power Study—Public 
Meeting, 15 April 1980, Camelot Inn, Little 
Rock, Ark. 

Fact Sheet 

• Why conduct a National Hydroelectric 
Power Study (NHS)? 

It was directed by Congress in Section 167 
of PL 94-587, The Water Resources 
Development Act of 1976. 

• What are the study objectives? 


Define US needs for hydropower. 

Define physical limits to increased 
hydropower. 

Analyze existing policy regarding 
hydropower. 

Determine feasible increase in hydropower 
generation. 

Identify the environmental and social effects 
of more hydropower. 

Recommend hydropower programs and 
policies to Congress. 

• Who is doing the study? 

Common elements (policy, computer 

programs, contracts to define need, etc.) are 
being managed by the Institute of Water 
Resources (IWR). 

Studies of specific damsites are being done 
by Corps District Offices. Divisions will 
readjust study boundaries along lines 
established for Reliability Councils. 
Southwestern Division (SWD) will publish a 
report on the Southwest Power Pool (SWPP). 

• What is a Reliability Council? 

SWPP is a voluntary association of utilities 
within a region whose purpose is to assure 
reliability and adequacy of bulk power 
supplies. 

• What has been done to dale? 

Thousands of projects have been screened 

for hydropower potential and economic 
feasibility. In excess of 4000 sites in SWPP 
have been screened and at the present time 
there are approximately 400 potential sites 
being studied in more detail. 

• What remains to be done? 

Screen remaining projects based on their 
environmental and social impacts. 

Make final economic evaluation. 

Prepare Regional Plans for the Reliability 
Council Area for various estimates of future 
loads and environmental constraints and 
write the Regional Report. 

Submit Regional Reports to IWR for use in 
preparing the National Report. 

• What kind of imput could I make to this 
study? 

Comments on trade-offs between: 
Hydropower and recreation. 

Hydropower and irrigation. 

Hydropower and environmental impacts. 
Anything else you consider pertinent to the 
study. 

• Will there be other public meetings? 

Yes. When our analyses are nearly 

completed and the time to prepare Regional 
Plans is at hand (tentatively scheduled for 
August 1980) another meeting will be held to 
discuss specific findings. 

[FR Doc 80-10143 Filed 4-3-80. 8:45 am) 

BILUNG CODE 3710-08-M 


DEPARTMENT OF ENERGY 

Conduct of Employees; Waiver of 
Post-Employment Restrictions 

Section 605(a)(3) of the Department of 
Energy Organization Act (Pub. L. 95-91, 
hereinafter the “Act”) authorizes the 
Secretary of Energy to waive the post¬ 
employment restrictions of section 
605(a)(1) of the Act for a former 
employee with outstanding scientific or 
technological qualifications in 


connection with a particular matter in a 
scientific or technological field, where it 
has been determined that such a waiver 
would serve the national interest. 

It has been established to my 
satisfaction that Eric S. Beckjord, who 
will be vacating shortly the position of 
Director, Nuclear Intergovernmental 
Affairs, Office of the Assistant 
Secretary for Nuclear Energy, has 
outstanding scientific and technological 
qualifications in the fields of nuclear 
power development, power plant design 
and nuclear research programs and that 
it will serve the national interest for him 
to be able to carry out the full 
responsibilities of Deputy Laboratory 
Director for Science and Technology at 
Argonne National Laboratory. I have 
therefore waived the post-employment 
appearance and communications 
prohibitions of section 605(a)(1) of the 
Act with respect to contact with DOE 
officials by Mr. Eric S. Beckjord in 
connection with his duties as Deputy 
Laboratory Director for Science and 
Technology at Argonne National 
Laboratory. 

Dated: March 27,1980. 

Charles W. Duncan, Jr., 

Secretary of Energy. 

[FR Doc. 80-10266 Filed 4-3-80: 8 45 am) 

BILLING CODE 6450-01-M 


National Petroleum Council; Oil Supply, 
Demand and Logistics Task Group of 
the Committee on Refinery Flexibility; 
Meetings Schedule Change 

Notice is hereby given that the Oil 
Supply, Demand and Logistics Task 
Group of the National Petroleum 
Council’s (NPC) Committee on Refinery 
Flexibility will meet on Thursday, April 
10,1980, rather than on Monday, April 7. 
1980 as previously announced. The 
meeting will begin at 9:00 a.m. in Suite 
601 of the NPC Headquarters, 1625 K. 
Street, N.W., Washington, D.C. The 
Agenda remains unchanged from our 
previous announcement. 

The National Petroleum Council 
provides technical advice and 
information to the Secretary of Energy 
on matters relating to oil and gas or the 
oil and gas industries. Accordingly, the 
Committee on Refinery Flexibility has 
been requested by the Secretary to 
undertake an analysis of the factors 
affecting crude oil quality and 
availability and the ability of the 
refining industry to process such crudes 
into marketable products. This analysis 
will be based on information and data to 
be gathered by the Oil Supply, Demand 
and Logistics Task Group and the 
Refinery Capability Task Group, whose 
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efforts will be coordinated by the 
Coordinating Subcommittee. 

All meetings are open to the public. 
The Chairman of the Task Group is 
empowered to conduct the meetings in a 
fashion that will, in their judgment, 
facilitate the orderly conduct of 
business. Any member of the public who 
wishes to File a written statement with 
the Task Group will be permitted to do 
so, either before or after the meeting. 
Membes of the public who wish to make 
oral statements at the meeting should 
inform Ms. Joan Walsh Cassidy. 

National Petroleum Council, (202) 393- 
6100, prior to the meeting, and 
provisions will be made for their 
appearance on the agenda. 

Issued at Washington, O.C. on March 29. 

1980. 

R. Dobie Langenkamp, 

Deputy Assistant Secretary for Resource 
Development and Operations. 

[FR Doc 80-10288 FUed 4-5-80; 8:45 am] 

BILLING CODE 8450-01-M 


Economic Regulatory Administration 

National Helium Corp.; Final Action on 
Consent Order 

agency: Economic Regulatory 
Administration. Department of Energy. 
action: Notice of final action taken. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces final action 
to accept a Consent Order after 
consideration of comments received 
from the public. 

EFFECTIVE DATE: March 21.1980. 

FOR FUTHER INFORMATION CONTACT. 

Alan L. Wehmeyer, Office of 
Enforcement, Economic Regulatory 
Administration, Department of Energy, 
324 East 11th Street Kansas City, 
Missouri 64106; Telephone: (816) 374- 
5934. 

SUPPLEMENTARY INFORMATION: On 

February 11,1980, the Office of 
Enforcement of the ERA published 
Notice of a Consent Order which had 
been executed between National Helium 
Corporation and DOE. With that Notice, 
and in accordance with 10 CFR 
205.199J(c), the Office of Enforcement 
invited interested persons to comment 
on the Consent Order. A press release 
was issued simultaneoulsy, in 
conformity with 10 CFR 205.199j(c). 
Under the terms of 10 CFR 205.199J(c), 
no Consent Order involving sums in 
excess of $500,000 shall become 
effective until the DOE publishes Notice 
of its execution and solicits and 
considers public comments will respect 
to its terms. Pursuant to 10 CFR 205.199J, 


the Office of Enforcement of the ERA 
hereby gives Notice of final action taken 
on the Consent Order. 

I. Comments Received 

No comments were received with 
respect to the terms of the Consent 
Order. 

II. Determination 

The Office of Enforcement of the ERA 
has determined that the refund 
procedures as provided in the Consent 
Order are appropriate under the 
circumstances of this case. 

The Office of Enforcement has 
concluded that the Consent Order as 
executed between DOE and National 
Helium Corporation is an appropriate 
resolution of the compliance 
proceedings described in the Notice 
published on February 11,1980, and 
hereby gives Notice that the Consent 
Order is made effective by written 
notice to National Helium Corporation 
on this date. 

Issued in Kansas City, Missouri on 
this 21st day of March, 1980. 

William D. Miller, 

District Manager, Central Enforcement 
District. 

Concurrence: 

David H. Jackson, 

Chief Enforcement Counsel, Central 
Enforcement District 

[FR Doc 60-10108 Filed 4-5-80:8 45 am) 

BILLING CODE 8450-01-41 


[ERA Docket No. 79-31-NG; DOE/ERA 
Opinion and Order No. 16] 

Border Gas, Inc.; Order Granting 
Interim Emergency Approval To Pay 
an Increased Price for Natural Gas 
Imported From Mexico 

March 27,1980. 

Table of Contents 

l. Background 

A. Initial Contract and Order 

B. ERA Opinion and Order No. 14 

C. Pemex Letter and Border Petition 
11. Discussion and Conclusions 

A. The Need for a Price Increase 

B. Further Proceedings 

m. Order 

I. Background 

A. Initial Contract and Order 

On September 21,1979, the 
governments of the United States and 
Mexico issued a joint announcement of 
their agreement on a framework for.the 
sale of 300 million cubic feet per day of 
natural gas by Petroleos Mexicanos 
(Pemex), the Mexican state oil company, 
to U.S. purchasers. The announcement 
stated that both countries agreed to 


authorize and support, as a matter of 
public policy and subject to the approval 
of Mexican and U.S. governmental 
agencies, commercial transactions 
within the framework established. The 
framework provided, inter alia, an 
initial base price of $3,625 (U.S.) per 
million Btu (MMBtu), subject to 
quarterly escalation in accordance with 
a formula to be specified in the resulting 
contracts for purchase. It also provided 
that the $3,625 price could be 
reconsidered prior to January 1,1980, if 
the price for natural gas from 
comparable sources should exceed that 
amount prior to that date. 

Pursuant to the Mexico-U.S. 
agreement, Border Gas, Inc. (Border), 
was formed by the six U.S. purchasers 
selected by Pemex to facilitate the 
purchase of natural gas from Mexico. 
Those six purchasers are Tennessee Gas 
Pipeline Company, a Division of 
Tenneco, Inc.; Texas Eastern 
Transmission Corporation (which in turn 
sells one-third of its entitlement to an 
affiliated company, Transwestem 
Pipeline Company); El Paso Natural Gas 
Company, Transcontinental Gas Pipe 
Line Corporation; Southern Natural Gas 
Company; and Florida Gas 
Transmission Company. Border and 
Pemex executed a Contract of Purchase 
and Sale (Contract) on October 19.1979 
which implemented the terms of the 
framework reached by the two 
governments, and provides, with respect 
to quarterly price escalation, a formula 
based on increases in the prices of 
.selected crudes. 

In Opinion and Order No. 12, issued 
on December 29,1979, the Economic 
Regulatory Administration (ERA) 
authorized Border to import, pursuant to 
the terms of the Contract, up to 
approximately 300 MMcf/d of natural 
gas from Mexico into the United States 
through existing facilities. On December 
21,1979, the Federal Energy Regulatory 
Commission (FERC), in Docket Nos. 
CP80-93, et aL issued an order 
approving the transportation 
arrangements in the U.S. for delivery of 
the gas and allowing the purchasers to 
flow through to their customers the price 
paid to Pemex plus certain incidental 
expenses. 

Pemex commenced deliveries to 
Border on January 15,1980, at the 
specified level. Those deliveries have 
continued to the present. 

B. ERA Opinion and Order No. 14 

On February 16,1980, the ERA issued 
Opinion and Order No. 14 authorizing on 
an interim basis the continued 
importation of natural gas from Canada 
at the newly established border price of 
$4.47 (U.S.) per MMBtu, an increase over 
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the previous border price of $3.45. ERA’S 
temporary approval, effective February 
17,1980, through May 15,1980, was 
limited to flowing gas volumes. While 
the ERA determined that the new price 
of $4.47 per MMBtu was higher than the 
price of alternate fuels and was 
therefore unreasonable standing alone, 
temporary approval was granted to 
prevent the potential adverse 
consequences resulting from an 
immediate shut-off of such volumes to 
dependent purchasers. While the interim 
price is in effect, the ERA will conduct 
further proceedings to determine 
whether and on what terms Canadian 
natural gas imports should be permitted 
after May 15,1980. 

C. Pemex Letter and Border Petition 

On March 21,1980, Border filed a 
petition requesting that both ERA and 
the FERC amend the authorization 
granted to Border in Opinion and Order 
No. 12 such that Pemex would receive a 
price for its natural gas sales to Border 
equal to the higher of the price 
determined by application of the 
formula contained in the contract or the 
Canadian border price for natural gas 
established by the Canadian National 
Energy Board and authorized by the U.S. 
Government. This change would be 
effective retroactively to March 1,1980 
and would therefore effectively result in 
approval of a price for Mexican gas from 
March 1,1980 of $4.47 (U.S.) per MMBtu, 
the price which ERA temporarily 
approved for flowing Canadian gas in 
Opinion and Order No. 14. 

On March 25,1980, Border filed a 
motion with ERA and the FERC 
requesting that the agencies act 
“immediately” to issue an “emergency” 
approval of the proposed contract 
amendment. 

The circumstances underlying 
Border’s request for approval of the 
amendment and for consideration on an 
expedited basis are alleged as follows: 
On February 27,1980, 1 Pemex wrote 
Border a letter demanding an 
adjustment to the price formula in the 
Border/Pemex contract to make the 
price equal to the higher of either the 
contract price or the Canadian border 
price. As stated in the February 27,1980 
letter, Pemex believes that the 
negotiations leading to the Mexican-U.S. 
Joint Announcement of September 21, 
1979 contemplated that Pemex would 
always receive a gas price at least equal 
to the price paid by U.S. pipelines for 


*For reasons that are unexplained in the petition, 
the February 27 letter from Pemex which describes 
the proposed terms of and rationale for an 
amendment appears not to have been actually sent 
to Border until at least March 5.1980 under a 
separate cover letter. 


gas from Canada, the source most 
comparable to Pemex. 

Pemex stated that all parties to the 
govemment-to-govemment negotiations 
assumed that the Canadian border price 
would increase prior to January 1,1980, 
and thus the Mexican-U.S. Joint 
Announcement made provision for 
adjustment of the initial price to reflect 
Canadian price increases occurring prior 
to January 1,1980. However, Canada did 
not announce another increase in its 
border price until January 17,1980 
effective February 17.1980. Pemex 
asserts that this difference in timing 
resulted in a circumstance unexpectedly 
different from the basic economic 
assumptions on which the Pemex-Border 
contract was authorized by the Mexican 
Government. 

Accordingly, Pemex has now insisted 
that, notwithstanding the pricing 
mechanism established for Mexican 
imports by the Pemex/Border gas sales 
contract, Pemex receive a price 
adjustment. This proposed adjustment 
would leave unaltered the basic pricing 
formula approved for Mexican imports 
in Opinion and Order No. 12. However, 
it would provide, effective March 1, 

1980, for the higher of the price derived 
from such pricing mechanism or the 
approved Canadian border price for 
flowing natural gas. 

In its motion for emergency action, 
Border stressed the necessity for 
immediate approval of the requested 
adjustment, without the customary 
period for notice and comment. It stated 
that: 

It is Border's belief that in light of the 
insistence of Pemex on an adjustment to 
become effective March 1,1980. and the 
length of time that has elapsed since this 
demand was first presented, a clear danger 
exists that further deliveries from Pemex and 
the continued viability of this arrangement 
may be jeopardized unless prompt U.S. 
regulatory approvals are secured. As stated 
in Border’s petition, in light of the approval 
granted for the increased Canadian border 
price, it would be contrary to the public 
interest to deny such an adjustment to 
Pemex. thereby imperiling the continued 
importation of natural gas from Mexico. To 
prevent such a result, the ERA and the FERC 
should act immediately to grant the 
adjustment requested by Pemex. (p. 3.) 

II. Discussion And Conclusions 

A. The Need for a Price Increase 

At the outset, we should note that the 
submission made by Border to support 
its petition leaves much to be desired in 
terms of its completeness and 
persuasiveness. First, it does not contain 
a copy of the contract amendment or 
even aver that such an amendment has 
been entered into. We are left to guess 
at the precise terms of the amendment 


by referring to the February 27,1980 
letter from Pemex to Border. Second, 
Border's petition and subsequent motion 
are vague and inconclusive as to 
precisely when relief is required and 
why action must be taken on an 
emergency basis. 

Notwithstanding the deficiencies in 
the petition, we feel compelled, in view 
of the important foreign policy 
considerations present in this instance, 
to take notice of ongoing discussions 
between the United States and Mexico, 
as well as the United States and 
Canada, to establish a predictable, 
uniform and equitable means of 
establishing stable prices for the 
importation of gas from those two 
countries. 

This process resulted yesterday in the 
announcement by the Secretary of 
Energy and the Canadian Minister of 
Energy, Mines and Resources of the 
completion of discussions on a 
mechanism for determining the export 
price of Canadian gas. The mechanism 
which the Canadians announced they 
would use in the future to determine 
their gas export prices should result in 
greater price predictability and market 
stability, provided that the prices are 
consistent with the prices of alternate 
fuels in U.S. markets. We note, however, 
that a final determination as to whether 
this pricing mechanism is consistent 
with the public interest must await 
completion of the procedures outlined in 
Opinion and Order No. 14, including the 
receipt of petitions to intervene and 
comments. 

Representatives of the U.S. 
Government have also had similar 
discussions in recent weeks with the 
Government of Mexico for the purpose 
of achieving a similar result with regard 
to Mexican gas prices. It is apparent 
from these discussions that an important 
element in reaching the desired result is 
approval of the concept that Mexican 
prices will be at a level consistent with 
prices approved by the U.S. regulatory 
agencies for natural gas imports from 
Canada. The purpose of Pemex’s 
February 27,1980 letter to Border 
requesting amendment of the Contract 
effective March 1,1980 and Border's 
subsequent petition to ERA for 
emergency relief was to obtain U.S. 
regulatory approval of the concept of 
parity as quickly as possible. Approval 
of the concept has been insisted upon by 
the Mexican government as a predicate 
to continued sales of Mexican gas and 
future discussions regarding U.S.- 
Mexico energy and trade relations. 

In addition to the Border filings, ERA 
has received a communication from the 
U.S. Department of State, a copy of 
which is attached hereto as an 
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Appendix, which set9 forth the 
importance of prompt approval of the 
concept of parity in maintaining and 
improving relations between the two 
countries. 

We are persuaded that it would not be 
consistent with the public interest to 
insist upon continuation of Mexican gas 
imports consistent with the pricing 
terms of the October 19,1979 Contract. 
Even if, contrary to Pemex’s assertions, 
it was not the original intention of the 
two governments to achieve 
approximate parity with Canadian 
prices, the significant changes in crude 
oil and alternate fuel prices in the past 
several months and the disruptive effect 
this has had on U.S. ga9 markets, the 
U.S. regulatory process and our energy 
relations with both Canada and Mexico 
convince us that it is in the United 
States’ interests to establish a stable 
and equitable relationship between 
Canadian and Mexican import prices. 

Thus, while Border might have a 
contractual right to insist upon the 
performance of the Contract as 
originally agreed to, we are convinced 
that such insistence would not be 
consistent with the public interest. For 
the foregoing reasons, we are approving 
a price increase to $4.47 per MMBtu, 
prospective from the date of this Order 
and as long as the current regulatory 
approval of the same price for flowing 
Canadian gas is in effect. In Opinion 
and Order No. 14 we approved a price of 
$4.47 per MMBtu for Canadian gas on an 
interim basis until May 15,1980. The 
approval of the Mexican price will be on 
the same interim basis, commencing on 
March 27.1980. 

All that we are approving at this time 
is a temporary price increase for flowing 
gas that will put Mexican gas prices on 
an equal footing with Canadian ga9 
prices for a 50-day period, in order that 
govemment-to-govemment discussions 
can proceed toward the development of 
a more permanent arrangement. While 
we are reluctant to approve any price 
increase on an emergency basis, we 
have been charged in applying Section 3 
of the Natural Gas Act to take into 
account the important underlying 
foreign relations considerations as 
described in the State Department 
communication. We are not at this time, 
however, approving the specific petition 
filed by Border to amend our previous 
authorization to allow the higher of the 
Contract price or the Canadian price, 
and we are not at this time authorizing a 
price increase retroactive from the date 
of this decision. 

B, Further Proceedings 

While the interim price is in effect, 

ERA will develop a thorough 


administrative record upon which a 
decision will be made as to whether the 
pricing formula should be instituted as a 
permanent amendment to Opinion and 
Order No. 12, thereby allowing Pemex 
the higher of the contract or the 
Canadian border prices, and if so, 
whether it should be applied 
retroactively to March 1,1980, as 
requested by Border. 

In that regard, Border shall submit to 
ERA by April 24,1980 a written 
statement of why the ERA should 
extend approval of the new price 
beyond May 15,1980. The statement 
should contain as much factual material 
as possible. It may address any area of 
concern to Border but should 
specifically address the following 
matters: 

1. Whether the pricing formula 
amendment described in its petition 
should be approved as a permanent 
amendment to Opinion and Order No. 

12, thereby allowing Pemex to receive 
the higher of the Contract price or the 
Canadian border price. In particular, the 
following issues should be discussed: 

a. Whether the pricing mechanism will 
result in prices that are both fair and 
reasonable to U.S. consumers and 
competitive with prevailing prices for 
alternate fuels in the U.S. markets in 
which the gas is sold. 

b. Whether the volumes authorized in 
Opinion and Order No. 12 are needed, 
nationally or regionally, at the price 
resulting from the mechanism for which 
Border seeks approval. 

2. Why, if the formula is instituted 
permanently, it should also be made 
retroactive to March 1,1980 as 
requested by Border. 

Border shall also submit to ERA by 
April 24,1980 the specific language of 
the proposed amendment to the 
Contract. 

In addition, petitions to intervene may 
be filed by any interested party no later 
than 4:30 p.m. on April 17,1980. Such 
petitions are to be filed with the Import/ 
Export Division, Office of Petroleum 
Operations, Economic Regulatory 
Administration, Room 4126, 2000 M 
Street, N.W., Washington, D.C. 20401, in 
accordance with the requirements of the 
rules of practice and procedure (18 CFR 
1.8). Any party who requests an 
evidentiary hearing in this proceeding 
should so indicate in the petition for 
intervention. 

Any person wishing to become a party 
to these proceedings must file a petition 
to intervene. Any person desiring to 
make any protest with reference to the 
petitions to intervene may file a protest 
with the ERA in the same manner as 
indicated above for petitions to 
intervene. All protests will be 


considered by ERA in determining the 
appropriate action to be taken on 
petitions to intervene, but will not serve 
to make protestants parties to the 
proceeding. 

All persons who have filed timely 
petitions for intervention are also 
invited to submit comments on the 
issues listed above and other relevant 
issues by April 24. All submissions must 
be served on Border and all persons 
who have filed timely petitions for 
intervention in this docket. A list of 
intervenors and petitioners for 
intervention will be maintained by 
ERA’s Import/Export Division at the 
address indicated above (telephone 
(202) 653-3859). Comments shall be filed 
with that office and shall conform to the 
provisions of the procedural rules 
applicable to written submissions. 

Responses to comments submitted to 
ERA will be accepted through May 1, 
1980. 

ERA will determine, on the basis of 
requests therefor and a review of the 
written submissions, whether an 
evidentiary hearing is necessary and 
appropriate. If such a hearing is 
determined to be necessary, due notice 
will be given to all parties. 

Copies of all applications, petitions 
for intervention and written submissions 
to ERA are available for public 
inspection and copying in Room 4126, 
2000 M Street, N.W., Washington, D.C. 
20461, between the hours of 8:00 a.m., 
and 4:30 p.m., Monday through Friday, 
except Federal holidays. 

III. Order 

For the reasons set forth above, ERA 
hereby orders that: 

A. Pursuant to authority under Section 
3 of the Natural Gas Act, the order 
previously granted to Border Gas, Inc. 
(ERA 79-31-NG) authorizing the 
importation of natural gas from Mexico 
at $3,625 per MMBtu is hereby 
temporarily amended to permit the 
import of previously authorized volumes 
at $4.47 per MMBtu, effective March 27, 
1980, through May 15.1980. 

B. Except as modified by paragraph A, 
all other terms and conditions in 
Opinion and Order No. 12 authorizing 
the importation of natural gas from 
Mexico shall remain in effect. 

Issued in Washington, D.C., March 27,1980. 
Douglas G. Robinson, 

Deputy Administrator for Policy, Economic 
Regulatory Administration. 

Assistant Secretary of State, 

Washington, D.C., March 26,1980. 

Mr. Douglas G. Robinson, 

Deputy Administrator for Policy. Economic 

Regulatory Administration, 2000 "M" 

Street NW., Washington, D.C. 
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Dear Mr. Robinson: From the standpoint of 
the foreign relations of the United States, I 
would like to emphasize the importance of 
the Economic Regulatory Administration’s 
rendering expeditiously a decision which 
would ensure comparability of prices paid to 
Mexico and Canada for natural gas. We 
believe that this matter is urgent. Without a 
prompt, favorable ruling, it is our judgment 
that the continuing supply of Mexican gas 
will be adversely affected. 

There are important foreign policy interests 
at slake. Natural gas purchases from Mexico 
have been a critical issue between our two 
countries for several years and affect the 
whole range of economic and political issues 
between us. 

Sincerely. 

Deane R. Hinton. 

[PR Doc. 80-10265 Filed 4-4-60: 8:45 am] 

BILLING COD€ 64S0-01-M 


(Docket No. ERA-FC-80-011; OFC Case No. 
62002-9026-05-121 

Exxon Co., U.S.A.; Acceptance of 
Petition for Exemption 

agency: Economic Regulatory 
Administration. 

action: Notice of acceptance of petition 
for exemption pursuant to the interim 
rules implementing the Powerplant and 
Industrial Fuel Use Act of 1978. 

summary: On February 21,1980, Exxon 
Company, U.S.A. filed a petition with 
the Economic Regulatory Administration 
(ERA) of the Department of Energy 
(DOE) for an order exempting a major 
fuel burning installation (MFBI) from the 
prohibitions of the Powerplant and 
industrial Fuel Use Act of 1978 (FUA or 
the Act) (42 U.S.C. 8301 et seq .), which 
prohibits the use of petroleum and 
natural gas as a primary energy source 
in new MFBI’s. Criteria for petitioning 
for exemptions from the prohibitions of 
FUA are published at 10 CFR Part 500 et 
seq. (Interim Rules). 

The MFBI for which the petition is 
filed will be a field-erected boiler 
(identified as Carbon Monoxide (CO) 
Boiler SG 501C), to be installed at the 
Baytown Refinery in Baytown, Texas. 
The planned boiler has a design heat 
input rate of 510 million BTU’s per hour 
with a steam generating capacity of 
300,000 pounds per hour and is designed 
to bum an 82% regenerator flue gas and 
18% refinery blend gas (which contains 
natural gas) fuel mixture. Under 5 505.28 
of the Interim Rules, Exxon has 
requested a permanent exemption for 
this fuel mixture for CO Boiler SG 501C. 
FUA imposes statutory prohibitions 
against the use of natural gas and 
petroleum as a primary energy source by 
new MFBI's which consist of a boiler. 
ERA'S decision in this matter will 
determine whether Exxon will be 


granted a permanent exemption to use a 
fuel mixture of regenerator flue gas and 
a refinery blend gas that contains 
natural gas in CO Boiler SG 501C. 

ERA has determined that the petition 
for a permanent fuel mixtures exemption 
is complete in accordance with 
§ 501.3(c) of the Interim Rules. A review 
of the petition is provided in the 
Supplementary Information section 
below. 

As provided for in Sections 701(c) and 
(d) of FUA and §§ 501.31 and 501.33 of 
the Interim Rules, interested persons are 
invited to submit written comments in 
regard to this matter, and any interested 
person may submit a written request 
that ERA convene a public hearing. 
dates: Written comments are due on or 
before May 19,1980. A request for public 
hearing must also be made within this 
same 45 day period. 
addresses: Fifteen copies of written 
comments or a request for a public 
hearing shall be submitted to: Economic 
Regulatory Administration, Case 
Control Unit, Box 4629, Room 3214, 2000 
M Street, NW, Washington, DC 20461. 

Docket Number ERA-FC-80-011, 
should be printed clearly on the outside 
of the envelope and the document 
contained therein. 

FOR FURTHER INFORMATION CONTACT: 

William L Webb. (Office of Public 
Information), Economic Regulatory 
Administration. Department of Energy, 

2000 M Street. NW, Room B-110, 
Washington. DC 20461, Phone (202) 653- 
4055. 

Constance L Buckley, Chief, New MFBI 
Branch. Office of Fuels Conversion. 
Economic Regulatory Administration, 
Department of Energy. 2000 M Street, NW, 
Room 3128, Washington. DC 20461, Phone 
(202) 653-3679. 

Marilyn Ross, Office of the General Counsel, 
Department of Energy, 1000 Independence 
Avenue. SW. Room 6G-087, Washington, 
DC 20585, Phone (202) 252-2967. 

Ellen Russell, Case Manager. Office of Fuels 
Conversion, Economic Regulatory 
Administration, 2000 M Street. NW, Room 
312a Washington, DC 20461. Phone (202) 
653-3675. 

SUPPLEMENTARY INFORMATION: FUA 

prohibits the use of natural gas and 
petroleum as a primary energy source in 
certain new MFBI’s unless an exemption 
to do so has been granted by ERA. 

The MFBI for which Exxon has 
requested the permanent fuel mixtures 
exemption is a field-erected boiler 
having a design heat input rate of 510 
million BTU’s per hour, a steam 
generating capacity of 300.000 pounds 
per hour and is designed to burn a 
mixture of regenerator flue gas and 
refinery blend gas which contains 
natural gas. This unit will be located at 


the Baytown Refinery’s Fluid Catalytic 
Cracking Unit (FCCU) 3. There are two 
existing carbon monoxide (CO) boilers 
within FCCU 3. The two existing CO 
boilers at the site will remain in 
operation after the addition of CO 
boilers SG 501C. Exxon asserts that the 
addition of CO boilers SG 501C will not 
increase the level of steam production in 
the refinery. At the present time, when 
one CO boiler is out of service it is 
necessary to vent to the atmosphere the 
000 F turbine exhaust and 1.350 F 
regenerator flue gas which causes Exxon 
to lose considerable energy and requires 
notification to the Texas Air Control 
Board of an environmental exception. 
The addition of CO Boiler SG 501C will 
allow continued operation of the FCCU 
3 unit without venting when one of the 
CO boilers is out of service. Exxon 
estimates the addition of the CO boiler 
SG 501C boiler will result in an overall 
decrease in fuel consumption for the 
refinery of 106 MM Btu/hr (the 
equivalent of 150,000 barrels per year of 
crude oil). 

Section 505.28 of the Interim Rules 
provides for a permanent exemption 
from th8 prohibitions of FUA for certain 
fuel mixtures containing natural gas or 
petroleum. To qualify, a petitioner must 
demonstrate to the satisfaction of ERA 
that: 

(1) He proposes to use a mixture of 
natural gas or petroleum and an 
alternate fuel as a primary energy 
source: and 

(2) The amount of petroleum or 
natural gas proposed for use in the 
mixture will not exceed the minimum 
percentage of the total annual Btu heat 
input needed to maintain operational 
reliability of the installation consistent 
with maintaining a reasonable level of 
fuel efficiency. 

If the exemption is granted, ERA will 
not require that the percentage of 
petroleum or natural gas used in the 
mixture be less than 25 percent of the 
total annual Btu heat input of the 
installation. 

In addressing the eligibility and 
evidentiary requirements in 
§§ 505.28(a)(1) and (c)(4), Exxon slates 
that it will be using regenerator flue gas 
and refinery blend gas (which contains 
natural gas) as a primary energy source. 
The company asserts that the refinery 
blend gas must be used in a mixture 
with regenerator flue gas in order to 
maintain a combustion zone 
temperature high enough to sustain 
combustion of the CO and reduce the 
oxygen content of the stack gas to a 
level satisfactory for operation of a wet 
gas scrubber. The company further 
certifies that the total amount of refinery 
blend gas proposed for use in the 
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mixture will not exceed 25 percent of the 
total annual Btu heat input of the boiler, 
although natural ga9 use is expected to 
average about 10 percent. 

In accordance with Part 502 of the 
Interim Rules, and in support of its 
petition, Exxon addressed the remaining 
Fuels Decision Report (FDR) 
requirements by including design 
specifications for the unit for which this 
exemption is requested, an engineering 
assessment of the proportions of 
refinery blend gas needed to maintain 
operational reliability and a reasonable 
level of fuel efficiency, and an 
environmental impact analysis. 

ERA hereby accepts the filing of the 
petition for a fuel mixture exemption as 
adequate for filing. ERA retains the right 
to request additional information from 
Exxon at any time during the pendency 
of these proceedings where 
circumstances or procedural 
requirements may so require. As set 
forth in § 501.3(g) of the Interim Rules, 
the acceptance of the petition by ERA 
does not constitute a determination that 
Exxon is entitled to the exemption 
requested. 

The public file, containing documents 
on these proceedings and supporting 
materials is available for inspection 
upon request at: 

ERA. Room B-110, 2000 M Street. NW. 

Washington, DC. Monday-Friday, 8:00 am- 

4:30 pm. 

Issued in Washington. DC. on March 31, 

1980. 

Robert L. Davies. 

Assistant Administrator, Office of Fuels 
Conversion, Economic Regulatory 
Administration. 

[KR Doc 00-10287 Piled 4-3-80: 8:45 amj 
BILLING CODE 8450-01-M 


(ERA Docket No. 80-11-NG) 

St. Lawrence Gas Co. f Inc. 

agency: Department of Energy, 

Economic Regulatory Administration. 
action: Notice of application for an 
order authorizing permanent increased 
importations of natural gas. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy gives notice of receipt of the 
application of St. Lawrence Gas 
Company. Inc. (St. Lawrence) to amend 
previous orders of the Federal Power 
Commission (FPC) (FPC Docket No. G- 
17500) and ERA (ERA Docket No. 78- 
010-NG) to authorize an increase in 
natural gas imports from Canada into 
the United States to 43.000 Mcf per day 
and 9.700.000 Mcf for any consecutive 


twelve month period ending the 31st day 
of December, from the currently 
authorized 30,000 Mcf and 6,500.000 Mcf, 
respectively. The application is filed 
with ERA pursuant to Section 3 of the 
Natural Gas Act and the Secretary of 
Energy's Delegation Order No. 0204-54. 
Protests or petitions to intervene are 
invited. 

dates: Protests or petitions to intervene 
are to be filed on or before April 21. 

1980. 

FOR FURTHER INFORMATION CONTACT: 

Finn K. Neilsen, Director, Import/Export 
Division, Office of Petroleum 
Operations, 2000 M St., N.W., Room 
4126, Washington, D.C. 20461, telephone 
(202) 653-3859. Martin S. Kaufman. 
Deputy Assistant General Counsel for 
International Trade and Emergency 
Preparedness, 1000 Independence 
Avenue, S.W., Forrestal Building, Room 
5E064, Washington, D.C. 20585. 
telephone (202) 252-2900. 
SUPPLEMENTARY INFORMATION: St. 
Lawrence states that its supplier, 

Niagara Gas Transmission Limited, an 
Ontario, Canada Corporation, has 
received authorization from the National 
Energy Board of Canada to export 
increased quantities of natural gas to St. 
Lawrence. The proposed increased 
import would flow through existing 
facilities and no new construction would 
be required. 

The application itself does not state 
the price to be paid for the gas. 

However, the underlying Gas Sales 
Contract (Exhibit A to the application) 
implies that the price to be paid by St. 
Lawrence will be the Canadian border 
price for natural gas exports, as 
established by the Canadian 
Government from time to time. That 
price is currently U.S. $4.47 per MMBtu. 
In ERA Opinion and Order No. 14 we 
conditionally approved that price for 
existing import volumes on an interim 
basis until May 15,1980. That 
authorization does not pertain to the 
increased volumes which are the subject 
of this application. 

OTHER information: The ERA invites 
protests or petitions for intervention in 
the proceeding. Such protests or 
petitions are to be filed with the 
Economic Regulatory Administration, 
Room 4126, 2000 M Street, N.W., 
Washington, D.C. 20461, in accordance 
with the requirements of the rules of 
practice and procedure (18 CFR 1.8 and 
1.10). Such protests or petitions for 
intervention will be accepted for 
consideration if filed no later than 4:30 
p.m., on or before April 21,1980. 

Any person wishing to become a party 
to the proceeding or to participate as a 


party in any hearing which may be 
convened herein must file a petition to 
intervene. Any person desiring to make 
any protest with reference to the 
petition and application for certificate 
should file a protest with the ERA in the 
same manner as indicated above for 
petitions to intervene. All protests filed 
with ERA will be considered by it in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

A formal hearing will not be held 
unless a motion for such hearing is made 
by any party or intervener and is 
granted by ERA, or if the ERA on its 
own motion believes that such hearing 
is required. If such hearing is required, 
due notice will be given. 

A copy of St. Lawrence’s petition is 
available for public inspection and 
copying in Room 4126, 2000 M Street 
N.W., Washington, D.C. 20461 between 
the hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. 

Issued in Washington, D.C., on March 25, 
1980. 

Paul T. Burke, 

Deputy Assistant Administrator. Office of 
Petroleum Operations. Economic Regulatory 
A dministration. 

|FR Doc. 80-10286 Filed 4-3-80; 8:45 am) 

BILLING CODE 6450-01-M 


Office of Hearings and Appeals 

Cases Filed With the Office of 
Hearings and Appeals; Week of 
February 1 through February 8,1980 

Notice is hereby given that during the 
week of February 1,1980 through 
February 8,1980 the appeals and 
applications for exception or other relief 
listed in the Appendix to this Notice 
were filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Under the DOE’s procedural 
regulations. 10 CFR, Part 205, any person 
who will be aggrieved by the DOE 
action sought in such cases may file 
with the DOE written comments on the 
application within ten days of service of 
notice, as prescribed in the procedural 
regulations. For purposes of those 
regulations, the date of service of notice 
shall be deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, D.C. 20461. 

Melvin Goldstein. 

Director. Office of Hearings and Appeals. 
March 20,1980. 
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List of Cases Received by the Office of Hearings and Appeals 

[Week of Feb. 1 through 8, 1980] 


Dale 


Name and location of applicant Case No. 


Type of submission 


Feb. 1.1980 ... CHies Service Co.. Tulsa. Okie __ .i.... BEA-0157. - Appeal of Entitlements Notice, tf Granted Cities Service Company’s entitlements pur- 

chase obligations specified m the October 1979 Entitlements Notice would be modi, 
tied 

Feb. 1. 1980...~ _ Marathon Oil Corp./Dow Chemical. U SA. Inc., BES. Request tor Stay. Motion for Diecovory. Protective Order, tf Granted: Discovery would 

Washington. D C. BED. <BEJ- be granted and a Protective Order would be entered into by the Marathon Oil Corpo 

0058. ration and Dow Chemical U SA. Inc. regarding Dow's Application tor Except n 

(Case No. BEE-0285). In addition. Marathon would receive a stay pending a determi- 
nation on Dow's Application tor Exception. 

Feb. 1,1980 _ Pester Refining Co./Midland Energy. Carp.. Dee BED-0002. Motion tor Discovery. Motion for Protective Order, ft Granted Discovery would be grant- 


Moines. Iowa. BEJ-0032. ed to the Pester Refining Company in connection with information submitted by the 

Midland Energy Corporation in Midland's application for extension of previously grant¬ 
ed exception relief (Case No. BXE-0756). Pester would enter into a Protective Order 
with Midland which would ensure the confidentiality of information designated as con¬ 
fidential by Midland. 


Feb. 1. 1980 ......_ Quaker State OH Refining Corp., Oil City. Pi _ BEE-0795-Exception from the Entitlements Program, tf Granted The Quaker State OH Refining 

Corporation would receive an exception from the prov is io ns of 10 CFR 21 1.67 which 
would modify its entitlements purchase obligations. 

Feb. 1,1980 ____ U-Haut Corp. of Central Virginia. Richmond. Va _ BEA-0158_ Appeal of Assignment Order, tf Granted The January 7. 1880. Order issued to the U- 

Haul Corporation of Central Virginia by the Region in Office of the Economic Rogula 
tory Administration would be rescinded and the firm would receive an assignment of 


Feb. 2,1080._ Barry Carl. Richland. Wash....BFA-0158- 

Feb. 2. 1980_Chapel HOI Texaco. Indianapolis, Ind_BEE-0797_ 


Feb. 2. 1980__„ Chatty’s Texaco. Greenwood. Ind.__BEE-0798- 

Feb. Z 1900_Chevron U.SA. Inc./Energy Cooperative. Inc. San BEJ- 


Franctsco. Cattf. 0033, <0034, 

0035 

Feb. 2, 1980_Harolds Texaco Service. Greenwood. Ind_BEE-0799- 


Feb. 2, 1980—.....Chevron U.SA, Inc/dies Service Co . San Fran- BEJ-OQ36-- 

Cisco. Calif. 

Feb. 2. 1980_Heather HHIs Texaco. Indianapolis. Ind_ BEE-0000. 

Feb. 2. 1980__ J C Texaco, Franklin. Ind_ BEE-0801_ 

Feb Z 1980--- JAM Machine Shop. Inc . Glencoe. Okta_BEE-0793_ 

Fob. Z 1980___ Marathon 0« Co./Dow Chemical U SA Inc, Wash- BES. 

mgtoaO.C. BED,<8EJ- 

0057 

Feb. 2. i960- -- Southern Union Refining Co., Dallas. Tex_BEA-01S9_ 

Feb. 2. 1980-U.& Gaaohol Corp., Rector, Ark_ BEE-0792._ 


Feb. 2.1980--- Virgil’s Interstate Texaco. Indianapolis, Ind_ BEE-0802. 

Feb. 2, 1980-Webber OH Co.. Walton Beach, Fla._ BEE-0804_ 

Feb. 2.1980-Wirey’s Texaco Service, Franklin. Ind_ BEE-0803. 

Feb. 4, 1980-American Petrofina. Inc/Husky Oil Co . Washing- 8EJ-0027_ 

too, O.C. 

Feb. 4, 1980-Cabeon Corp.. Everett, Wash__ BEE-0812_ 

Feb 4. i960-Cloutier Oil Co.. Natchez. Mias_BEE-0813_ 

Feb. 4, i960-Dawson O* and Transport Co, Nebraska City, BEE-0828.. 

Nebr.. 

Feb. 4. 1980-—.— Exxon Company. U.SA. Houston, Tax.__^ BEA-0160_ 


Appeal of information Request Denial, tf Granted The January 7, 1979, Information Re¬ 
quest Denial issued by the Richland Operations Office of the Department of Energy 
to Barry Carl would be rescinded, and Barry Cart would receive access to certain let¬ 
ters submitted by Rockwell Hanford Operations to the DOE 
Allocation Exception tf Granted • Chapel HHl Texaco would receive an exc e p t ion from 
the provisions of 10 CFR 211 which would permit the firm to receive an increased 
allocation of unleaded motor gasoline for the purpose of blending gsschoi 
Allocation Exception tf Granted Chatty's Texaco would receive an exception from the 
provisions of 10 CFR 211 which would perms the firm to receive an Increased alloca¬ 
tion of unleaded motor gaaokne tor the ptrpoee of blending gaaohol 
Motion for Protective Order, tf Granted Chevron U.SA, Inc. would enter into a Protec¬ 
tive Order with Energy Cooperative, Inc. which would ensure the confidentiality of in¬ 
formation designated as confidential by the firms m connection with Energy Coopeta 
five's Application for Exception. (Case No. DEE-8112). 

Allocation Exception, tf Granted Harolds Texaco Service would receive an except ) 
from the provisions of 10 CFR 211 which would permit the firm to receive an r> 
creased allocation of unleaded motor gacoftne tor the purpose of Wending gasolv 1 
Motion for Protective Order, tf Granted Chevron U SA. Inc. would enter Into a Protec 
five Order with the Citiee Service Company which would ensure the confidentially of 
information designated as confidential by the firms in connection with Cities' Applies 
bon for Exception (Case No. BEE-0637). 

Allocation Exception, tf Granted Heather Hills Texaco would receive an exception from 
the provisions of 10 CFR 211 which would permit the firm to receive an Increased 
allocation of unleaded motor gasokno for the purpose of blending gasohol 
Allocation Exception, tf Granted J C Texaco would receive an exception from the provi¬ 
sions of 10 CFR 211 which would permit the firm to receive an increased allocation 
of unleaded motor gasoline tor the purpose of blending gasohol. 

Glencoe, OK. H Granted JAM Machine Shop. Inc. would receive an exception from 
the provisions of 10 CFR 211 which would permit the firm to receive an increased 
allocation of unleaded motor gasofine tor toe purpose of Meriting gaaotiol 
Request tor Stay. Motion tor Discovery and Protective Order tf Granted Discovery 
would be granted to toe Marathon Ol Company and a Protective Order would be en¬ 
tered into by Marathon and Dow Chemical U.SA, Inc. regarding Dow’a Application 
tor Exception (Case No. BEE-0249). In addition. Marathon would receive a stay 
pending a determination on Dow’s Application lor Exception. 

Appeal of Order, tf Granted The December 28, 1979, Decision and Order issued to the 
Southern Union Refining Company by the Office of Petroleum Operations ol the Eco¬ 
nomic Regulatory Administration regarding the firm’s emergency crude ol allocation 
would be rescinded. 

Allocation Exception, tf Granted The U.& Gaaohol Corporation would receive an ex¬ 
ception from the provisions of 10 CFR 211 which would permit the firm to receive an 
allocation of unleaded motor gaaokne tor toe purpose of blending gasohol In addi¬ 
tion, the firm would receive an allocation of diesel fuel. 

Allocation Exception, tf Granted WgTs Interstate Texaco would receive an exception 
from toe provisions of 10 CFR 211 which would permit the firm to receive an in¬ 
creased allocation of unleaded motor gasoline for the purpose of blending gasohol 
Allocation Exception, tf Granted The Webber ON Company would receive an exception 
from toe provisions of 10 CFR 211 which would permit toe firm to receive an in¬ 
creased allocation of unleaded motor gasoline tor toe purpose of blending gasohol 
Allocation Exception, tf Granted: Wirey’s Texaco Service would receive an exception 
from toe provision* of 10 CFR 211 which would permit the firm to receive an in¬ 
creased allocation of unleaded motor gasoline tor toe purpose of blending gasohol 
Motion for Protective Order, tf Granted American Petrofina. Inc. would enter into a Pro¬ 
tective Ordor with the Husky ON Company which would ensure the confidentiality of 
information designated as confidential by the firms in connection with American’s Ap¬ 
plication for Exception (Casa No. DEE-5568). 

Allocation Exception, tf Granted The Cabeon Corporation would receive an exception 
from toe provisions of 10 CFR 211 which would permit the firm to receive an in¬ 
creased allocation of unleaded motor gasofine tor toe purpose of Wanting gasohol 
Allocation Exception, tf Granted The Cloutier Oil Co. would receive an exception from 
toe provisions of 10 CFR 211 which would permit the firm to receive an increased 
allocation of unleaded motor gasoline tor the purpose of blending gaaohol. 

Allocation Exception, tf Granted The Dawson CM and Transport Co. would receive an 
exception from toe provisions ol 10 CFR 211 which would permit toe firm to receive 
an increased allocation of unleaded gasoline for the purpose of blending gasohol 
Appeal of Assignment Order, tf Granted: The January 4, 1980. Assignment Order 
issued to the Exxon Co. U.SA by the Region IV Office of the Economic Regulatory 
Administration regarding Exxon's supply obligations to the Gas N’ Sav would be re¬ 
scinded. 
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Liat of Cases Received by the Office of Hearings and Appeals— Continued 

(Week of Feb. 1 through 8,1980) 


Date 

Name and location of applicant Case No. Type of submission 

• 


Fob. 4. 1980... 


Exxon Company. U SA. Houston. Tex..— BEA-Oi61,...«h 


Fob. 4. 1980... 


Fab. 4. 1980... 


Marathon Oil Co.. Findlay. Ohio... 


Marathon Oil Co., Findlay. Ohio.. 


Feb. 4. 1980- 


Fob. 4. I960-. 


Marathon Oil Co.. Findlay. Ohio... 


Priest Exploration. Inc.. Oklahoma City. Okla. 


BEA-0162, 

BEA-0163, 

BEA-0164. 

BEA-0166, 

BEA-0166, 

BEA-0167. 

BEA- 
0165. BEA- 
0166. BEA- 
0167. 

BEE-0818, 

BXE-0817. 

BXE-0618. 


Feb. 5.1980- 

Feb. 5. loan 

Allied Materials Corp., Washington, D C. 

^ r . T .. trr ...„ 1 . r . T Gulf OH Corp . Houston, Tex . . . TtT -„- r -. 

Feb. 5. loan . 

___ 1 C G Vista Petroleum Inn , Denver. Cnln. 

ft loan 

... Metal 09 Corp./Union 01 Co., Washington, D.C.'~~ 

Feb. 5. 1980_ 

..Rally OH Co.. Washington, D.C__ 

Feb 6 1980 . 

0 

. Gas World No. 2, Wallace. N.C_..._ 

Feb. 6.1980_. 

.. Mobil OH Corp.. Valley Forge. Pa.... 

Feb. 6.1980- 

_MobH OH Corp., Valley Forge, Ps—.. 


BEA-0172._ 


BMR-0022. 


_BEA-0173- 

BEE-0808.. 

BEA-0168... 


BES. BEA-0170 


Feb. 6.1980... 
Feb. 7. I960... 
Feb. 7,1980.. 


Watauga Oil Co.. Johnson City. Term-.... 

Captain Jack Ross. Monroeville, Pa 


BEA-0169 .... 

BEE-0820... 


Commonwealth Oil Relining Co., Inc./Texaco. Inc.. 8EJ-0040.. 
San Antonio. Tex. 


Feb. 7.1980... 
Fob. 7,1900.. 
Feb. 7,1980... 
Feb. 7. 1980... 


Expressway 66 (Hany Marrs) Oklahoma City. Okla.. BRW-0018- 

Flajole Brothers, Seattle, Wash ——-- BRW-0019- 

Freddie R. Hebert, Gueydan. La_BEE-0822- 

Midland Energy/Tosco Corp., Washington. O.C- BEJ-0042.~ 


Feb. 7. I960... 
Feb. 7,1980... 


Thomas 09 Co., Encrno. Calif.. 


BEE-0819... 


Union 09 Co. of California/Amoco OH Co.. Wash- BEJ-0041.. 
Ington, O.C. 


Feb. 7.1960- 


World 09 Co.. Los Angeles. Calif.- 


BEA-0170..- 


Feb. 7, 1980.. 


Wright's Freeway Texaco, Clinton, Okla_BRW-0020.. 


Appeal of a Redirection Order, ff Granted; The January 4. 1980. Redirection Orders 
issued to the Exxon Co. U.S A by the Region IV Office of the Economic Regulatory 
Administration regarding Exxon’s supply obligations to the Major 09 Co. would be re- 
800000 . 

Appeal of Assignment Order. ff Granted The January 4, 7, and 11. 1980. Redirection 
Order issued to the Marathon Oil Co. by the Region IV Office of the Economic Regu¬ 
latory Administration regarding Marathon's supply obligations to the Palmer 09 Co., 
the Telford OH Co., and Freeway Gasoline Stations. Inc. would be rescinded. 

Appeal of Assignment Orders, h Granted The January 4 and 7, 1980, Assignment 
Orders issued to the Marathon OH Company by the Region IV Office of the Economic 
Regulatory Administration regarding Marathon's supply obligations to Coast OH, Inc., 
Palm Beach 09. and B. W. Simpkins 09. Inc. would be rescinded. 

Appeal of Assignment Orders, tf Granted: The January 4 and 7, 1980, Assignment 
Orders issued to the Marathon 09 Company by the Region IV Office of the Economic 
Regulatory Administration regarding Marathon's supply obligations to Coast 09. Inc., 
Palm Beach OH, Inc. and B. W. Simpkins 09, Inc. would be rescinded. 

Pnce Exception and Extension of relief granted In Priest Exploration, Inc. 4 DOE Par. 
(December 25, 1979). tf Granted Priest Exploration. Inc. would be permitted to sell 
the crude oH produced from the Barnes Wei 3A located in Seminole County. Oklaho¬ 
ma at upper tior ceiling prices. In addition. Priest would be permitted to continue to 
sell the crude oH produced from the Barnes Well 2A, Choate Well 3A and the Choate 
Well 4A located in Seminole County. Oklahoma at upper tier coding prices. 

Appeal of Decision and Order, ff Granted The January 11, 1980. Decision and Order 
issued by the Economic Regulatory Admin is tr a tion to the Aided Materials Corporation 
would be modified with respect to Allied’s participation in the Buy/Sell Program. 

Price Exception (Section 212.73). ff Granted The Gut! 09 Corporation would be permit- 
ted to seH the crude oi produced from the St Martin Land Company "D” Lease lo¬ 
cated in St Martin Parish, Louisiana, at market prices 

Motion for Modification. If Granted The February 4, I960, Decision and Order issued to 
I C G Vista Petroleum. Inc. granting the firm temporary exception relief would be 
modified to include a provision regarding the freeze rule (10 CFR 211.63). 

Motion for Protective Order. If Granted: The Mobd OH Corporation would enter into a 
Protective Order with the Union OH Company which would ensure the confidentiality 
of information designated as confidential by the firms in connection with Union's Ap¬ 
plication for Exception (Case No. DEE-5748). 

Appeal of Assignment Order. It Granted The January 24. 1980, Assignment Order 
issued to the MoW 09 Corporation and Chevron, U SA. Inc. by the Region IV Office 
of the Economic Regulatory Administration regarding Chevron’s and Mobil's supply 
obligations to the Rally 09 Company would be rescinded. 

Allocation Exception, tf Granted Gas World No. 2 would receive an exception from the 
provisions of 10 CFR 211 which would permit the firm to receive an increased alloca¬ 
tion of unleaded motor gasoline tor the purpose of blending gasohol. 

Appeal of Assignment Order. If Granted The December 6, 1979, Assignment Order 
issued to the Mobd 09 Corporation by the Region IV Office of the Economic Regula¬ 
tory Administration regarding MoM’s supply obligations to the Pubflx Oil Company 
would be rescinded. 

Appeal of Assignment Order, Request for Stay tf Granted The November 2.1979. As¬ 
signment Order issued to the Mobd 09 Corporation by the Region IV Office of the 
Economic Regulatory Administration regarding Mobil * supply obligations to the 
Mountain Empire OH Company would be rescinded. Mobil would receive a stay pend¬ 
ing a final determination on its appeal 

Appeal of Assignment Order, tf Granted The November 2. 1979. Assignment Order 
issued to the Mobl 09 Corporation regarding Its supply obligations to the Mountain 
Empire Oil Company would be rescinded. 

Price Exception, ff Granted Captain Jack- Ross would receive an exception from the 
provisions of 10 CFR 212 which would permit the firm to soft motor gasoline at • 
pnve above the applicable ceding pnce. 

Motion for Protective Order, tf Granted Texaco, Inc. would enter Into a Protective Order 
with the Commonwealth OH Refining Company, Inc. which would ensure the confiden¬ 
tiality of information designated as confidential by the firms. In connection with Com- 
monweafth’s Application lor Exception (Case No. BEE-0040). 

Interim Remedial Order finalization. H Granted An Interim Remedal Older tor Immedi¬ 
ate Compliance issued to Expressway 66 on October 22.1979, would be issued as a 
final Remedial Order for immediate Compliance. 

Interim Remedial Order finalization. H Granted An Interim Remedial Order for Immedi¬ 
ate Compliance issued to Flajole Brothers on December 3, 1979 would be issued as 
a final Remedial Order for Immediate Compliance. 

Allocation Exception, tf Granted Freddie R. Hebert would receive an exception from the 
provisions of 10 CFR 211 which would permit the firm to receive an allocation of un¬ 
leaded motor gasoline for the purpose of Mendtog gasohol. 

Protective Order. If Granted The Midland Energy Corporation would enter into a Pro¬ 
tection Oder with the Tosco Corporation which would ensure the confidentiality of 
information designated as confidential by the firms in connection with their Applica¬ 
tions lor Exception (Case Nos. DEE-3188, BSE-0756). 

Allocation Exception. If Granted The Thomas 09 Company would receive an exception 
from the provisions of 10 CFR 211 which would permit the firm to receive an alloca¬ 
tion of unleaded motor gasoline for the purpose of Mending gasohol. 

Motion for Protective Order, tf Granted The Amoco 09 Company would enter Into a 
Protective Order with the Union 09 Company of California which would ensure the 
confidentiality of Information designated as confidential by the firms in connection 
with Union Oil s Application for Exception (Case No. DEE-5748). 

Appeal of Assignment Order, tf Granted The December 11. 1979, Assignment Order 
issued to the World OH Comapny by the Region IX Office of the Economic Regulatory 
Administration regarding World's request for a supplier of motor gasoline would be 
rescinded. 

Remedial Order finalization. It Granted A Proposed Remedial Order Issued to Wright's 
Freeway Texaco on October 29, 1979, would be issued as a final Remedial Order. 
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List of Cases Received by the Office of Hearings and Appeals— Continued 

[Week of Feb. 1 through 8. 1980) 


Date 


Name and location of applicant Case No. 


Type of submission 


Feb. 7,1980. 
Feb 8.1980. 


Wykstra Ol Co., Martin. Michigan. 

Joseph E. 9t Sauver, Troy. N.Y_ 


BEE-0821 - Allocation Exception. H Granted: The Wykstra Oil Company would receive an exception 

from the provisions of 10 CFR 211 which would permit the firm to receive an in¬ 
creased allocation of unleaded motor gasoline tor the purpose of blending gasohol 

BFA-0175 - Appeal of Information Request Denial. H Granted The Information Request Denial 

(#122179050) issued by the Division of Program Support. Office of Military Applies 
bon. would be rescinded by Joseph E. St Sauver would receive access to certain 
Information regarcfcng weapon development during June 1958 at the Rada bon Labo- 
ratory located m Livermore. California. 


Notices of Objection Received 

(Week of Feb. 1.1980. to Feb. 8. I960] 


Date Name and location of applicant Case No. 


2/4/80 Nuszen, Alex, Washington. D.C_ DEE-7770 

2/4/80 Beacon 08 Co., Washington. D.C...„ DEE-7635 

2/4/80 Busier Enterprise*. Inc.. Evansville. DEE-5175 

Ind 

2/4/80 University of Wisconsin, Madison. BEG-1002 

Wis. 

2/4/80 Koyport Mercantile. Keyport. Wash „ BE01003 

2/4/80 Bob s Mini Mart Queenstown. Md.... DEE-7565 

2/1/80" Boeder's Auto Repair, Elk Rrver, BE0-1001 

Mina 

2/1/80 Copelin Brothers SkeOy. Kansas BEO-IOOO 

City. Mo. 

2/1/80 Great take* Research Corp.. BEO-0999 

Elizabetbton. Term. 

2/5/80 Circle B Gas & Feed. Aragon. Ga.... 8EO-1005 

2/5/80 Clark Super 100. Hazel Park. Mich... BEO-1006 

2/5/80 Ratty 0« Co.. Merced. Calif_BEO-1007 

2/5/80 Han’s Skeiy Service. Bettendorf. BEO-1008 

Iowa. 

2/5/80 Harmony Auto Center. Philadelphia. BEO-1009 

Pa. 

2/5/80 Marchwood Servicenter. Exton, Pa.. BEO-IOIO 

2/4/80 Southaide Mobil, Fairmont Minn_BEO-1074 

2/5/80 Miller's Sunoco Servicenter, 8EO-1011 

*“ Chambersburg. Pa. 

2/1/80 Mont’s Texaco, St George, Utah ..... BEO-1012 

2/5/80 Mountain View Coach Lines. Inc., BEO-1013 

Washington, D.C. 

2/5/80 Roy's Texaco. Emory, Tex...._ BE0-1014 

2/5/80 Robandee Mobi. Kansas City. Mo _ BEO-1015 

2/6/80 Staco Auto Service. Inc., New York. BEO-1016 

N.Y. 

2/5/80 Triple G Ortve In. Bamett. Mo__ BEO-1017 

2/5/80 V.I.P. Limousine, Inc.. Washington, BEO-1018 

D.C. 

2/5/80 Wentlands Car Wash & Standard BEO-1019 

Service. Allegan. Mich. 

2/4/80 Paul. Bernadette E.. Peru. II_BEO-1020 

2/6/80 Buck’s Butane & Propane Service, DEE-5546 

fnc., San Jose. Calif. 

2/7/80 Harry's Brake 6 Alignment Service, BEO-1022 

Inc., East Hartford. Conn. 

2/7/60 Jeff Davis Service Co.. Richmond. BE0-1021 

Va 

2/8/80 Brown's Mobil, Brazil, Ind._BEO-1024 

2/8/60 Mielke OH Co . SwanviUe. Minn_BEO-1025 

2/8/80 McLaughlin’s Exxon Servicenter, BEO-1026 

Rocky Mount Va. 

2/7/80 Fountain Hills Servicenter. Inc. DEE-2995 

Fountain Hflls. Ariz. 

2/7/80 Frank Bower Chevron Service, DEE-5906 

Palms. Calif. 

2/7/80 Wagoner Gas & 0» Co.. West DEE-4837 

Newton. Pa 

2/7/80 Clean Linen Service. Inc* BEO-1023 

Pittsburgh. Pa 


Notices of Objection Received— Continued 


(Week of Feb. 1,1980. to Feb. 8.1980] 


Date 

Name and location of applicant 

Case No. 

2/8/80 

Dave’s Marathon, Xenia. Ohio- 

BEO-1027 

2/8/80 

Stepp s General Tires, Inc., larger. 
Va 

BEO-1026 

2/8/80 

Cone Oil Co.. Inc.. Washington, D.C 

BEE-0545 

2/8/80 

Foust Oil Co., Mebane, N.C_ 

DEE-7627 

2/8/80 

Joe’s Auto Service Center. St 

Cloud. Fta 

DEE-7827 

2/5/80 

County of Merced. California. 
Merced. CaW 

BEO-1007 

2/8/80 

Oakville Amoco. Mechar»c$v«e. Md 

BEO-1105 

2/5/80 

Buxton. F. M. Seminole. OkJa- 

BR 0-1004 


List of Cases Involving the Standby 
Petroleum Product Allocation 
Regulations for Motor Gasoline 

Week of February 1 Through February 
8, 1980 

If Granted: The following firms would 
be granted relief which would increase 
their base period allocation of motor 
gasoline: 

February 1.1980 

J. P. Bellamy Oil Co.. BEE-0791, North 
Carolina. 

Potomac Oil. Inc., BEE-0794, Virginia. 

Pachar, Max A., Jr., BEE-0827, Texas. 
February 2,1980 

Art’s Auto, BEE-0807. 

N. H. Public Works & Highways, BEE-0798, 
New Hampshire. 

February 5.1980 

Swiney’s Esso Service, BEE-0815. West 
Virginia. 

February 6,1980 

Erie County (Lake Placid, N.Y.). BEE-0824, 
New York. 

Thomas Service Station. BEE-0806, 
Tennessee. 

February 7,1980 

Rayne Water System. BEE-0823, California. 


February 8,1980 

Cooley Delivery, Inc., BEE-0945, North 
Carolina. 

State of New Jersey, BXE-0843. New Jersey. 
Sylvan Park Service Station, BEE-0810, 
Tennessee. 

J&B Automotive. BXE-0828. New York. 

Items Retrieved: 12. 

February 4.1980 

Sessum’s Grocery. BEE-0900, Louisiana. 
One-Stop Conoco, BEE-0809. South Dakota. 

(FR Doc. 80-10173 Filed 4-3-60; 8:45 am) 

BILUNG CODE 6450-01-M 


Cases Filed With the Office of 
Hearings and Appeals; Week of March 
7,1980 Through March 14,1980 

Notice is hereby given that during the 
week of March 7.1980 through March 14, 
1980 the appeals and applications for 
exception or other relief listed in the 
Appendix to this Notice were Filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 

Under the DOE’s procedural 
regulations, 10 CFR, Part 205. any person 
who will be aggrieved by the DOE 
action sought in such cases may file 
with the DOE written comments on the 
application within ten days of service of 
notice, as prescribed in the procedural 
regulations. For purposes of those 
regulations, the date of service of notice 
shall be deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, D.C. 20461, 

Melvin Goldstein, 

Director Office of Hearings and Appeals. 
March 28.1980. 


Name and location of applicant 


Case No. 


Type of submission 


Gas del Oro, Inc* Washington, D.C - ... BED-0063 and Motion for Discovery and Protective Order, ff granted: Discovery would be granted to 

BEJ-0063. Gas del Oro. tnc in connection with the Statement of Objections submitted m re¬ 
sponse to the February 16. 1979 Proposed Decision and Order (Case No. DEE- 
1479) Issued to Coastal States Gas Corporation. Gas del Oro. Inc. would enter mto a 
protective order with Coastal States. Lo-Vaca Gathering Company and Valero Energy 
Corporation regarding the release of certain confidential material to Gas del Oro * 
connection with Coastal States’ Application for Exception (Case No. DEE-1479). 

BEE-0968.. Allocation Exception, tf Granted: Locust Farm Dairy would receive an exception from 

the provisions of 10 CFR 211.9 which would permit the firm to retim to its previous 
supplier, Texaco. Inc. 


Mar 5. I960... 


Locust Farm Dairy, Steep Fans. Marne... 
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Date 


Name and location of applicant Case No. 


Type of submission 


Mar. 7,1980___Miller Enterprises, Inc, Crescent City, Fla- BEA-Q258- 

Mar. 10,1980_..... Committee to Bridge the Gap. Los Angeles, Cailf. BFA-0257—, 

Mar. 10.1980_Exxon Co.. U.SA. Houston, Tax-BEA-0263 thru 

BEA-0266. 

Mar. 10.1980..... Federal Information Tools. Burke, Va-BFA-0259- 

Mar. 10,1980-—-Gasol. Inc., HBIsboro, Oreg.-BEE-0961- 

Mar. 10, I960...Marathon Ol Co, Findlay. Ohio-BEA-0260; 

BEA-0261 
and BEA- 
0262. 

Mar. 10, I960-- Swifty Distributors. Inc., Floydada, Fla-- BEE-0963- 

Mar. 11,1980_ - -.- Charles River Associates, Inc.. Boston, Mass-BFA-0267- 

Mar. 11, iaan David Heme. Evanston, ■-BFA-0273- 

Mar. 11,HhPlaina Alcohol Fuels, Inc., Yuma. Colo-BEE-0965- 

Mar. 11, I960....Special Couneel/Gu* OH Corp.. Washington. D.C— BEJ-0061- 


Mar. 11.1980- 

Mar 11 1980 

_Texaco, Inc. (Cadence Chemical). White Plains. BEA-0268- 

N.Y. 

... Amoco Dealer ffiakowskil. Washinoton. D.C..BRW-0022_ 

Mar 12,1980_ 

Roy Shore Marina Washington nC.. 

„ BRW-0023™. 

Mar 1? 1980 

. r —. Tunnel Service Station Washington D C ... 

... BRW-0024_ 

Mar. 12, iftftn.. 

Cherokee Texaco. Washington. D.C. 

.. BRW-0025 

Mar. 12. loan 

Cities Service Cn Tulsa Okie 

RFA-0269_ 

Mm 12, 10RO . 

Cotten Service Sfatinr* A Rentals Dallas. Tax. BFJ-0062_ 

Mar. 12,1980. 

. Dave James, Washington, D.C.. 

.. BRW-0030_ 

Mar. 12.1980. 

Dencn Ine.. Denver. Colo_ 

... BEE-0967_ 

Mar. 12,1980... . 

De Luc Service Station (Sunoco), Washington, D.C. BRW-0026 -,- T -r 

Mar. 12, 1980. 

- Government of American Samoa, Pago Pago, BEE-0975-, 


American Samoa. 

Mar. 12, i960-Hancock Exxon Service Station, Washington, D.C— BRW-0027- 


Mar. 12.1980-Hrtgton’s Exxon, Washington, D C_BRW-0028- 

Mar. 12,1980....James Bulloch. Inc., Washington. D.C--BRW-0029- 

Mar 12.1980—-.. Kammerman Marina. Washington, D.C--— BRW-0031 —. 

Mar. 12,1980-Little Reb. Auto Corp., Washington, D.C._ 8RW-0033- 


Appeal of Assignment Order. ft Granted: The Assignment Order (Case No. 04-057150- 
2-C) issued to United Fuels Corporation by the Economic Regulatory Administration. 
Region IV. regarding United** supply obkgations to Miller Enterprises, Inc. would be 

Appeal of Information Request Denial H Granted: The February 4. 1980 Information 
Request Denial issued by the Idaho Operations Office of the 006 would be rescind* 
ed. and the Committee to Bridge the Gap would receive access to photo* of the SL- 
1 damaged reactor and the three victims of the January 3. 1961 accident 

Appeal of an Assignment Order, tl Granted The February 5. i960 Assignment Orders 
issued to Exxon Company. U.S.A. by the Economic Regulatory Administration. Region 
IV. regarding the Srm’s supply obligations to Amber Oil Corp., Bami. Inc, Clay Ol 
Corp. and Keystone Cargo Gas would be rescinded. 

Appeal of an Information Daniel, If Granted The January 22. I960 Information Request 
Denial issued by the Department of Energy would be rescinded and Federal Informa¬ 
tion Tools would receive access to certain DOE stformaboa 

Allocation Exception. H Granted Gasol. Inc. would receive an exception from the provi¬ 
sions of 10 CFR 211 which would permit the firm to receive an increased allocation 
of unleaded motor gesoftne for toe purpose of blending gasohoi. 

Appeal of an Assignment Order, tt Granted The February 5. 1900 Assignment Orders 
issued to Marathon Oil Company by the Economic Regulatory Administration, Region 
IV. regarding the firm’s supply obligations to Palmer OS Company, Campbell Service 
Station and Telford Oil Company would be rescinded 

Allocation Exception, tt Granted Swifty Distributors. Inc would receive an exception 
from the provisions of 10 CFR 211 which would permit the firm to receive an In* 
creased allocation of unleaded motor gasoline for the purpoee of blending gasohoi. 

Appeal of Information Request Denial. H Granted The February 1, 1980 Information 
Request Denial issued by toe Office of Procurement Operations woukJ be rescinded, 
and Charles River Associates, Inc. would receive access to information regarding pro¬ 
curement request RFP DE-RPot-79CS20l92 

Appeal of Information Requeet OeniaL tt Granted Oevid Harris would receive access to 
the DOE report filed with the officers of Congress and certain documents regarding 
the handling and procedural changes of the Freedom of Information Act 

Allocation Exception. If Granted Hi-Piams Alcohol Fuels would receive an exception 
from the provisions of 10 CFR 211 which would permit the firm to receive an In¬ 
creased allocation of unleaded motor gasoline tor the purpose of bferxkng gasohoi 

Motion for Protective Oder. If Granted The Special Couneel for Compliance and GuH 
Oil Corporation would enter into e Protective Order which would permit toe tranecnpta 
of December 17 end 21. 1979 conferences with toe Office of Hearings end Appeals 
in connection with Quit's Case No. DRO-0194 thru 0199 to be made available only to 
counsel for the petitioners. 

Appeal of Designation Oder. If Granted The Oder issued by toe Economic Regulatory 
Administration which designates Cadence Chemical Resources. Inc. as a producer of 
petroleum substitute In toe Entitlements Program would be rescinded. 

Proposed Remedial Order Finafaabon. If Granted: A Proposed Remedial Order (Casa 
No. 358-072) issued to Amoco Dealer on September 27. 1979 would be issued as • 
final Remedial Order. 

Proposed Remedial Order Rnaftzatioo. ft Granted: A Proposed Remedial Order (Case 
No. NE4PA002L) issued to Bay Shore Manna on November 30. 1979 woukJ be 
issued as e final Remedial Order 

Proposed Remedial Order Finafaabon. It Granted A Proposed Remedial Order (Case 
No. NE2NY026K) would be issued as a final Remedial Order. 

Proposed Remedial Order Fmaization It Granted A Proposed Remedial Order (Case 
No SE0-3254) issued to Cherokee Texaco on September 10. 1979 would be issued 
es e final Remedial Order. 

Appeal of Entitlements Notice, tt Granted The Entitlements Notice issued by the Eco¬ 
nomic Regulatory Administration for the month of November. 1979 would be modi¬ 
fied. 

Motion for Protective Order. If Granted Cotten Service Stations A Rentals would enter 
into a protective order with Diamond Shamrock Corporation and Sigmor Corporation 
regarding the exchange of certain confidential material si connection with Cotten’e 
Application for Exception (Case No. DEE-6464). 

Proposed Remedial Order Finalization. If Granted A Proposed Remedial Order (Case 
No. NE4PA057P) issued to Dave James on December 18.1979 would be issued as a 
Anal Remedial Order. 

Price Exception. If Granted Depco. Inc. would be permitted to sell the crude ol pro¬ 
duced from Federal 42-27 wen located in Hardmg County, South Dakota at market 
prices. 

Proposed Remedial Order RneNzation. M Granted A Proposed Remedial Order (Case 
No. NE2NY0031) issued to Oe Luc Service Station on October 18, 1979 would be 
issued as a Anal Remedial Order. 

Price Exception. It Granted The Government of American Samos would receive an ex¬ 
ception from the provisions of 10 CFR Parts 450 and 455 which would permit the 
territorial American Samoa to include "through-the-wa*" av conditioners es an eligi¬ 
ble type of cootang system tor the purposes of the institutional Buildings Grant Pro¬ 
gram. 

Proposed Remedial Order Finalization. tt Granted A Proposed Remedial Order (Case 
No. NE1MA0721) issued to Hancock Exxon Service Station on November 14, 1979 
would be ieaued as s Anal Remedial Order. 

Proposed Remecfcd Order Finalization, ft Granted A Proposed Remedial Order (Case 
No. NE3PA062E) issued to HMgton s Exxon on November 6. 1979 would be ieaued at 
e Anal Remedial Order. 

Proposed Remedial Order Finalization. If Granted A Proposed Remedial Order (Casa 
No. NE2NY015L) Ieaued to Jamee Butioch, Inc. on November 28, 1979 would be 
issued aa a Anal Remedial Order. 

Proposed Remedial Order Finalization. If Granted A Proposed Remedial Order (Case 
No. NE3NJ120C) Ieaued to Kammerman Marina on November 6, 1979 would be 
issued es e Anal Remedial Order. 

Proposed RemedM Order Finalization. If Granted A Proposed Remedial Order (Case 
No. NE2NY0300) issued to Uttie Reb. Auto Corporation on December 19. 1079 
would be issued as a final Remedial Order. 
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Data 


Mar 12. I960 . 


Ma» 12 . 1980- 


Mar 12. 1980.. 
Mar 12. I960.. 
Mar 12, 1980.. 


Mar 11. 1960. 


Mar 12. 1980_ 


Mar. 12. 1980... 


Mar 12. 1980.. 


Mar 12. I960.. 
Mar 12. 1980- 
Mar 13. 1980. 


Mar 13. 1980- 


Mar 13. 1980... 


Mar 13, 1980... 


Mar 13. 1960- 


Mar 13. I960.. 


Mar 13. 19 


Mar 13.1960- 


Mar. 13, 1960... 


Mar 14. 1980- 


Name and location of applicant 


Caw No. 


Type of submission 


Marathon Healer Co., Inc.. Cortland. N.Y- 


Mrs. Center (Gerad), Washington. D C- 


Romoo’s Service Station. Washington. O.C.. 
S A H Texaco. Washington. D.C. .- T .„ , 


Sherman Banks Service Station. Washtogton. OjC. 
Tekton Corp^ Conway, Mass . . 


Terrace Mobil, Washington. D.C .. 


Tanaka Brothers Getty. Washmgton. DC- 


Welsh Brothers Amoco. Washington. O.C- 


Wildwood Yacht Basin. Washington, D C .. 
Woil Run Marina. Washngton. D C _ 


Ancora-Cttronelle Corp- Mobte. Ala.. 


. BEE-0972_ 

. BRW-0032_ 

. BRW-0034_ 

. BRW-0035_ 

8RW-0036_ 

BEE-0969_ 

BRW-0037_ 

BRW-0038_ 

BRW-0039_ 

BRW-0040_ 

BRW-0041_ 


8RD-0434 and 
BRH-0434. 


Exception from the Energy Conservation Progrm for Consumer Products. tf Granted 
Marathon Heater Company. Inc. would receive an exception from the provisions of 10 
CFR 430 which would permit the firm to modify the energy efficiency test procedures 
applicable to furnaces and boilers. 

Proposed Remedial Order Finalization, tl Granted: A Proposed Remedial Order (Case 
No. NE2NY085J) issued to Mrs. Center on December 7. 1979 would be issued as a 
final Remedial Order. 

Proposed Remedial Order Finalization. H Granted: A Proposed Remedial Order (Casa 
No. NE2NYQ94J) issued to Romeo’s Service Station on December 4. 1979 would be 
issued as a final Remedial Order 

Proposed Remedial Order Finalization, tf Granted: A Propoeed Remedial Order (Casa 
No. NE3PA0091) issued to S A H Texaco on November 9. 1979 would be issued as 
a final Remedial Order. 

Proposed Remedial Order Finalization, tf Granted: A Proposed Remedial Order (Case 
No. NE4NY0076) issued to Sherman Banks Service Station on November 10, 1979 
would be issued as a final Remedial Order 

Exception from the Energy Conservation Program for Consumer Products. If Granted 
Tekton Corporation would receive an exception from the provisions of 10 CFR 430 
which would permit the firm lo market its mum-fuel boiler without regard to tho energy 
office test requirement 

Proposed Remedial Order Finalization, tf Granted: A Proposed Remedial Order (Casa 
No. NE2NY091M) issued lo Terrace Mobil on December 12. 1979 would be issued 
as a final Remedial Order. 

Proposed Remedial Order Finalization, tf Granted: A Proposed Remedial Order (Case 
No. NE-1-MA-C31 -G) issued to Terzakis Brothers Getty on November 26. 1979 
would be issued as a final Remedial Order. 

Proposed Remedial Order Finalization, tf Granted: A Proposed Remedial Order (Case 
No. NE-4-NY-056-F) issued to Welsh Brothers Amoco on September 9. 1979 woukj 
be issued as a final Remedial Order. 

Proposed Remedial Order Finalization tf Granted: A Proposed Remedial Order (Case 
No. NE-3-NJ-121-E) issued to Wildwood Yacht Basin on January 2. 1960 would be 
issued as a final Remedial Order. 

Proposed Remedial Order Finalization, tf Granted: A Proposed Remedial Order (Case 
No. NE-4-PA-014-L) issued lo Wolf Run Marina on November 30. 1979 would be 
issued as a final Remedial Order 

Request tor Evidentiary Hearing and Motion tor Discovery, tf Granted Discovery would 
bo granted to Ancora-Citronelle Corporation and an evidentiary hearing would be con¬ 
vened m connection with the Statement of Objection* submitted in response to the 
November 2. 1979 Proposed Remedial Order (Case No. BRD-0434) issued to W. P 


Stum A Nash. Washington. D C- 


County of Erie, Buffalo, N.Y... 


Exxon Co.. USA. Washmgton, D C - 


GuH Oil Corp.. Houston, Tex.. 


BFA-Q27 9_ 


BFA-0275- 


BMR-0029... 


BEA-0277- 


MUgnm. Thomajan. Jacobs A Lee. New York. N.Y— BFA-0271.. 


Ptanco. Inc-. Dali as. T a 


Standard Oil Co. of Ohio. Cleveland. Ohio- 


Stephens Oil Co . Atlanta. Ga.. 


Canbou Four Corners. Inc.. Washington. DC.. 


BFA-0274.- 


BEE-0974 and 
BEL-0974. 


BFA-0276_ 


BEX-0036.... 


Appeal of Information Request Denial tf Granted The February 8. i960 Information 
Request Denial issued by the Economic Regulatory Administration would be rescind¬ 
ed. and Blum A Nash would receive access lo documents which provide guidance to 
DOE regional auditors regarefing the DOE regulations of the Lawful selling prices for 
crude oil resellers. 

Appeal of Information Request Denial, tf Granted The February 26. I960 Information 
Request Denial issued by the Energy Information Administration would be rescinded, 
and the County of Erie would receive access to Information regarding market shares 
In the County of Erie of Ashland 04 Company, Mobil Oi Company and United Oil 
Company in the wholesale and retatf gasoline and fuel oi markets. 

Request for Modification/Resdssion tf Granted The February 19. 1980 Interim Deci¬ 
sion Issued to Big O A W Refining A Sofvonts Company by the Office of Hearing? 
and Appeals (Case No. BEN-0017) which directs Exxon Company. U.S.A. to supply D 
A W with an immediate allocation of unleaded motor gasoline would be rescinded 
Appeal of Economic Regulatory Administration Decision and Order tf Granted The 
February 5. 1980 Decision and Order issued to Commonwealth 04 Refining Company 
(Corco) by the Economic Regulatory Administration which granted Corco an emer¬ 
gency allocation of crude o4 wider the buy/se« program would be modified. 

Appeal of Information Request Denial tf Granted: The February 5, 1980 Information 
Request Denial issued by the Economic Regulatory Administration would be rescind¬ 
ed. and Mdgrim. Thomajan. Jacobs A Lea would receive access lo certain documents 
relating to the Crude 04 Reseller’s Self-Reporting Form (Form ERA-69). 

Appeal of Information Request Denial tf Granted The Information Request Denial 
issued by the Office of Procurement Operations would be rescinded, and Planco. Inc 
would receive access to information regarding contract proposal #RFP 79PE70046 
Price Exception and Request tor Temporary Exception tf Granted Standard Oil Compa 
ny of Ohio would receive an exception and temporary exception from the provisions 
of 10 CFR 212.83 which would permit the firm lo pass through incremental expenses 
relating to the blending, storage, distribution and marketing of gesohoi 
Appeal of Information Request Denial, tf Granted The February 21. I960 Information 
Request Denial issued by the Economic Regulatory Administration. Region IV. would 
be rescinded, and Stephens 04 Company would receive access to all Information re¬ 
garding an investigation of Stephens. 

Supplemental Order tf Granted The DOE. on its own motion, would stay tho firm’s obli¬ 
gation to purchase entitlements to the extent specified in a Proposed Decision and 
Oder issued to the firm in Case No. BEE-0234. 


Notices of Objection Received Notice* of Objection Received— Continued 


(Week of Mar. 7,1980 through Mar. 14. 1960) (Week of Mar. 7. I960 through Mar. 14. I960) 


Date 

Name and location of applicant 

Case No. 

Data 

Name and location of applicant 

Case No. 

3/10/80 

Steamboat Spongs Station No. 1, 
Washington. DC. 

DEE-7534 

3/12/60 

Slattery's Standard Service. Elm 
Grove. We. 

DEE-3322 

3/10/80 

3/11/80 

Kem County Refinery, Inc., 

Washington. OC. 

Lohr Petroleum Co.. Columbus. 

Nebr 

DEX-0096 

BEE-0432 

3/12/80 

3/11/80 

3/11/60 

3/11/80 

Western Refining Co.. Denver. Coto. 

laHy’t Chevron. Tuckerton. N.J_ 

Rockside A 21 Shell. Cleveland, 
Ohio. 

Regan’s Service. Inc, Newton, 

Mass. 

BEE-0263 

DEE-3756 

DEE-6559 

DEE-7111 


List of Cases Involving the Standby 
Petroleum Product Allocation 
Regulations for Motor Gasoline 

Week of March 7,1980 through March 
14, 1980 

If Granted: The following firms would 
be granted relief which would increase 
their base period allocation of motor 
gasoline. 
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March 7.1980 

School Board of St. Lucie County. BEE-0980, 
Florida. 

March 10.1980 

C & M of Abingdon. Inc., BEE-0964, Virginia. 
March 12.1980 

Fredonia-I-Stop Market. BEE-0970, 
Tennessee. 

March 12,1980 

G. T. Hamilton, Jr., BEE-0971, Alabama. 

March 13,1980 

Kwik-Mart, BEE-0973, Virginia. 

March 14,1980 

Broadalbin Central School. BEE-0977, New 

York. 

March 14,1980 

Main Street Exxon, BEE-0976, New 
Hampshire. 

|FR Doc. 80-10174 Filed 4-3-80; 8.45 am] 

Objection To Proposed Remedial 
Orders Fiied With the Office of 
Hearings and Appeals; Week of 
February 25 through February 29,1980 

Notice is hereby given that during the 
week of February 25 through February 
29,1980, the Notices of Objection to 
Proposed Remedial Orders listed in the 
Appendix to this notice were filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 

On or before Thursday, April 24,1980, 
any person who wishes to participate in 
the proceeding which the Department of 
Energy will conduct concerning the 
Proposed Remedial Orders described in 
the Appendix to this notice must file a 
request to participate pursuant to 10 
CFR 205.194 (44 FR 7926, February 7, 
1979). On or before Monday, May 5, 

1980, the Office of Hearings and 
Appeals will determine those persons 
who may participate on an active basis 
in this proceeding, and will prepare an 
official service list which it will mail to 
all persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non- 
participants for good cause shown. All 
requests regarding this proceeding shall 
be filed with the Office of Hearings and 
Appeals, Department of Energy, 
Washington, D.C. 20461. 

Dated: March 28,1980. 

Melvin Goldstein, 

Director, Office of Hearings and Appeals, 

Don H. Duggan, John Franks, Shreveport, 
Louisiana; BRO-1142, BRO-1143, crude 

oil 

On February 28,1980, Messr. Don H. 
Duggan and John Franks, 907 First Bank 
Tower, Shreveport, Louisiana 71101 filed a 
Notice of Objection to a Proposed Remedial 
Order which the DOE Southwest District 
Office of Enforcement issued to them on 
February 11,1980. In the PRO the Southwest 
District found that during the period 


December 1973 through December 1977, 
Messrs. Duggan and Franks committed 
pricing violations in the State of Louisiana in 
connection with the production and sale of 
crude oil. According to the PRO, the 
violations resulted in overcharges to the 
purchasers of the crude oil in the amount of 
$254,977. 

[FR Doc 00-10170 Tiled 4-3-80:8:45 am] 

BILLING CODE 0450-01-11 


Objection to Proposed Remedial 
Orders Filed With the Office of 
Hearings and Appeals; Week of March 
10 Through March 14,1980 

Notice is hereby given that during the 
week of March 10 through March 14, 
1980, the Notices of Objection to 
Proposed Remedial Orders listed in the 
Appendix to this notice were filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 

On or before Thursday, April 24,1980, 
any person who wishes to participate in 
the proceeding which the Department of 
Energy will conduct concerning the 
Proposed Remedial Orders described in 
the Appendix to this notice must file a 
request to participate pursuant to 10 
CFR 205.194 (44 FR 7926, February 7, 
1979). Within 30 days of the publication 
of this notice, the Office of Hearings and 
Appeals will determine those persons 
who may participate on an active basis 
in this proceeding, and will prepare an 
official service list which it will mail to 
all persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non¬ 
participants for good cause shown. All 
requests regarding this proceeding shall 
be filed with the Office of Hearings and 
Appeals, Department of Energy, 
Washington, D.C. 20461. 

Issued in Washington, D.C. 

Dated: March 27,1980. 

Melvin Goldstein, 

Director, Office of Hearings and Appeals. 
Continental Service, Inc., d.b.a. Carriage 

Trade Car Wash, Coral Gables, Florida; 

BRO-O160, motor gasoline 

Continental Service, Inc., d.b.a. Carriage 
Trade Car Wash, 4251 S. Lejeune Road. Coral 
Gables, Florida 33134 filed a Notice of 
Objection to a Proposed Remedial Order 
which the DOE Southeast District Office of 
Enforcement issued to the firm on February 
21,1980. In the PRO the Southeast District 
found that during its investigation of the firm 
on February 20,1980, Continental was 
conditioning the sale of motor gasoline on the 
purchase of a car wash in violation of 10 CFR 
210.62. Accordingly, the PRO directed 
Continental to stop employing any form of 
discriminatory business practice. 

(FR Doc. 80-10171 Tiled 4-3-80: 8:45 am] 

BILLING CODE 8450-01-11 


Issuance of Decisions and Orders by 
the Office of Hearings and Appeals; 
Week of February 11 Through 
February 15,1980 

Notice is hereby given that during the 
week of February 11 through February 
15,1980 the Decisions and Orders 
summarized below were issued with 
respect to Appeals and Applications for 
Exception or other relief filed with the 
Office of Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions which were dismissed by 
the Office of Hearings and Appeals and 
the basis for the dismissal. 

Appeal 

Brock Exploration Corp., New Orleans, La.; 
BFA-0134, freedom of information 

Brock Exploration Corporation filed an 
Appeal horn a partial denial by the Director 
of Freedom of Information and Privacy Acts 
Activities of a Request for Information which 
the firm had submitted under the Freedom of 
Information Act. In considering the Appeal, 
the DOE determined that certain documents 
which were initially withheld under 
Exemption 5 should be released to the public. 
In addition, the DOE determined that the 
Director should (i) either release or provide 
adequate justifications for withholding other 
documents and (ii) conduct a further search 
for documents responsive to Brock's request 

Remedial Order 

Chevron U.S.A., Inc.; Time Oil Co., San 
Francisco, Calif., Seattle, Wash.; DRO- 
0083, motor gasoline 

Chevron U.S.A., Inc. and Time Oil Co. 
objected to a Proposed Remedial Order 
which was issued to Chevron on June 29, 

1978. In the Proposed Remedial Order, the 
DOE Office of Special Counsel found that 
Chevron had violated the Mandatory 
Petroleum price regulations by placing Time 
in an improper class of purchaser. In 
considering the firms’ objections, the DOE 
concluded that Chevron should have placed 
Time in the class of purchaser to which it had 
historically belonged. The DOE therefore 
concluded that the Proposed Remedial Order 
should be remanded. The important issues 
discussed in the Decision and Order include: 
(i) the appropriate method for determining the 
class of purchaser to which a customer 
belongs and (ii) the circumstances under 
which the DOE should substitute its judgment 
for a seller's in determining class-of- 
purchaser assignments. 

Requests for Exception 

Ahles Oil Co., Waubun, Minn.; DEE-5832, 
motor gasoline 

Ahles Oil Company filed an Application for 
Exception from the provisions of 10 CFR. Part 
211, in which the firm sought the assignment 
of a new base period supplier of motor 
gasoline to replace a supplier which planned 
to cease operations in Ahles' market area. In 
considering the request, the DOE concluded 
that appropriate regulatory remedies were 
already available to insure that Ahles would 
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continue to receive its base period allocation 
of motor gasoline and that exception relief 
was therefore not necessary. Accordingly, the 
exception request wa9 dismissed. 

Atso Service Center, Alexandria, Va„ DEE- 
7431, motor gasoline 
Atso Service Center filed an Application 
for Exception from the provisions of 10 CFR, 
Part 211, in which the firm sought the 
assignment of a base period supplier and an 
allocation of motor gasoline. In considering 
the request, the DOE concluded that since the 
firm could pursue regulatory remedies under 
Section 211.105(a), exception relief was not 
necessary. Accordingly, the exception 
request wa9 dismissed. 

Baker's Mobil Service Station. Blytbeville, 
Ark., BEO-0206, motor gasoline 
Baker's Mobil Service Station filed an 
Application for Exception from the provisions 
of 10 CFR, Part 211, in which the firm sought 
an increase In Its base period allocation of 
motor gasoline. In considering the request 
the DOE found that exception relief was 
necessary to alleviate financial difficulties 
which the firm was experiencing as a result 
of capital investments which it had mode 
prior to the establishment of the new base 
period for the allocation of motor gasoline. 
Accordingly, exception relief was granted. 

Bayshore Sendee Union 78. SL Petersburg, 
Fla., BEO-0363, motor gasoline 
Bayshore Service Union 76 filed an 
Application for Exception from the provisions 
of 10 CFR 211.102 in which the firm sought an 
increase in its base period allocation of motor 
gasoline. In considering the request, the DOE 
found that the firm had purchased the retail 
outlet in question after the establishment of 
the new base period and therefore should 
have had no reason to believe that it would 
receive additional quantities of motor 
gasoline. Accordingly, exception relief was 
denied. 

Bev's Beauty Salon, Concord. NH., BEO- 
0667, temperature restrictions 
Bev's Beauty Salon filed an Application for 
Exception from the provisions of 10 CFR, Part 
490, in which the firm sought permission to 
raise its maximum heating temperature above 
65 a F. In considering the request, the DOE 
determined that Bev's should be permitted to 
raise its maximum heating temperature to 70* 

F during those times which it designated a 9 
being for the exclusive use of senior citizens. 
Accordingly, exception relief was granted. 

Bob Busse Standard. East Alton. Ilk BEO- 
0259, motor gasoline 
Bob Busse Standard filed an Application 
for Exception from the provisions of 10 CFR. 
Part 211, in which the firm sought an increase 
in its base period allocation of motor 
gasoline. In considering the request, the DOE 
found that exception relief was necessary to 
alleviate financial difficulties which the firm 
was experiencing as a result of capital 
investments which it had made prior to the 
establishment of the new base period for the 
allocation of motor gasoline. Accordingly, 
exception relief wa9 granted. 

Cole's Texaco Bulk, Madison, S. Dak.; BEO- 
0365, motor gasoline 


Cole’s Texaco Bulk filed an Application for 
Exception from the provisions of 10 CFR 

211.102 in which the firm sought an increase 
in its base period allocation of motor 
gasoline. In considering the request the DOE 
noted that the firm had constructed a 
convenience store and had renovated its 
motor gasoline retail outlet subsequent to the 
establishment of the new base period and 
therefore should have had no reason to 
believe that it would receive additional 
quantities of gasoline. Accordingly, exception 
relief was denied. 

DBt] Marathon, Bremen, Ind.; BEO-0604. 
motor gasoline 

D & I Marathon filed an Applicati on fo r 
Exception from the provisions of 10 CFR 

211.102 in which the firm sought an increase 
in its base period allocation of motor 
gasoline. In considering the request, the DOE 
found that the firm had decided to make 
capital investments in the outlet after the 
new base period for motor gasoline had been 
established. The DOE concluded that the 
failure of D & J to consider the effect of the 
DOE allocation regulations prior to making 
the investments was the primary cause of the 
firm's financial difficulties. Accordingly, 
exception relief was denied. 

Dave's Exxon Servicenter. Spartanburg, S.C.; 
DEE-3778, motor gasoline 
Dave's Exxon Servicenter filed an 
Appli catio n for Exception from the provisions 
of 10 CFR 211.102 in which the firm sought an 
increase in its base period allocation of motor 
gasoline. In considering the request the DOE 
found that the firm had failed to demonstrate 
that its financial viability was jeopardized by 
the establishment of a new base period for 
motor gasoline or that potential customers 
who could not obtain gasoline at Dave’s 
would have to drive excessive distances to 
purchase gasoline elsewhere. Accordingly, 
exception relief was denied. 

Delozier Chevron. Decatur, Ga.; DXE-6067, 
motor gasoline 

Delozier Chevron filed an Application for 
Exception from the provisions of 10 CFR 

211.102 in which the firm sought an increase 
in its base period allocation of motor 
gasoline. In considering the request, the DOE 
found that Delozier could obtain adequate 
quantities of motor gasoline under the 
provisions of 10 CFR 211.104. Accordingly, 
exception relief was denied. 

Dome Petroleum Corp ., Calgary: Canada: 

DPI-0018, natural gas liquid products 
Dome Petrolum Corporation filed an 
Application for Exception from the provisions 
of 10 CFR 213.38 in which the firm sought 
refunds of license fees which it paid on 
imports during the 1974-75 and 1975-76 
allocation periods. In considering the request, 
the DOE found that exception relief was 
appropriate because Dome should have been 
granted fee-exempt licenses for the two 
allocation periods and should have been 
permitted to use a modified base period in 
calculating its fee-free allocations. 
Accordingly, exception relief was granted. 

Jet Delivery, Inc., Los Angeles, Califc BEO- 
0107, motor gasoline 
Jet Delivery, Inc. filed an Application for 
Exception from the provisions of 10 CFR. Part 


211, in which the firm sought an increase in 
its base period allocation of motor gasoline. 
In considering the request, the DOE found 
that the firm had not shown that its 
operations would be jeopardized if it were 
required to continue purchasing a portion of 
its gasoline requirements from retail outlets. 
Accordingly, exception relief was denied. 

Ken and Bud Car Wash, Independence, 
Kans.; BEO-0377, motor gasoline 
Ken and Bud Car Wash filed an 
Application for Exception from the provisions 
of 10 CFR, Part 211, in which the firm sought 
an increase in its base period allocation of 
motor gasoline. In considering the request, 
the DOE found that the firm had failed to 
demonstrate that it was experiencing a 
financial hardship as a result of DOE 
regulations. Accordingly, exception relief wa 9 
denied. 

Leigh's Rockville Sunoco. Inc., Rockville 
MD.; BEO-0214. motor gasoline 
Leigh's Rockville Sunoco. Inc. filed an 
Application for Exception from the provisions 
of 10 CFR 211.102 in which the firm sought an 
increase in its base period allocation of motor 
gasoline. In considering the request, the DOE 
found that the firm had failed to demonstrate 
that the citizens of Rockville were 
experiencing an unfair distribution of 
burdens in obtaining motor gasoline. 
Accordingly, exception relief was denied. 

Maplewood Auto Service; SL Paul. Minn „• 
DEO-0397, motor gasoline 
Maplewood Auto Sevice filed an 
Application for Exception from the provisions 
of 10 CFR, Part 211, in which the firm sought 
an increase in its base period alloction of 
motor gasoline. In considering the request, 
the DOE found that Maplewood had made a 
substantial capital investment in the outlet 
and concluded that the firm would suffer a 
serious financial hardship if it were restricted 
to its base period volumes of motor gasoline. 
Accordingly, the DOE issued a Proposed 
Decision and Order which tentatively granted 
exception relief to Maplewood. 

Mobil Oil Corporation filed a Statement of 
Objections to a provision in the Proposed 
Decision and Order which required Mobil to 
establish a tentative base period volume for 
Maplewood on the basis of the nearest 
comparable Mobil outlet. In considering 
Mobil's objections, the DOE determined that 
the “nearest comparable outlet’’ need not be 
in Maplewood’s immediate vicinity. The DOE 
therefore concluded that the Proposed 
Decision and Order should be issued in final 
form. 

Progress A venue Exxon, Harrisburg PA.; 
DEO-0357, motor gasoline 
Progress Avenue Exxon filed an 
Appli catio n for Exception from the provisions 
of 10 CFR, Part 211, in which the firm sought 
an increase in its base period allocation of 
motor gasoline. In considering the request, 
the DOE found that the firm’s increased sales 
volume was attributable to a significant 
alteration in its marketing strategy and that 
in the absence of exception relief the firm 
would be unable to meet its monthly 
operating expenses. Accordingly, exception 
relief was granted. 
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R-f Enterprises, Inc., Scottsdale, Alt; DEE- 
3425, motor gasoline 

On April 5,1979. R-J Enterprises. Inc. filed 
an Application for Exception from the 
provisions of 10 CFR, Part 211, in which the 
firm sought an increase in its base period 
allocation of motor gasoline. In considering 
the request, the DOE found that R-f s 
allocation should be increased to enable the 
firm to realize an economic benefit from 
substantial capital investments which it had 
made. However, the DOE rejected the firm's 
claim that additional relief should be granted 
to reflect an increased demand for motor 
gasoline in R-f s market area. Accordingly, 
exception relief was granted in part. 

Red Valley Grocery, Boones Mill, VA.; BEO- 
0512, motor gasoline 

Red Valley Grocery filed an Application for 
Exception from the provisions of 10 CFR 
211.102 in which the firm sought an increase 
in its base period allocation of motor 
gasoline. In considering the request, the DOE 
found that the firm had not made an 
investment in the retail outlet until after the 
base period for motor gasoline was revised 
and that the firm had made no showing that it 
was experiencing serious financial 
difficulties. Accordingly, exception relief was 
denied. 

San Fernando Chevron Service, San 
Fernando, CA.; BEO-0284, motor 
gasoline 

San Fernando Chevron Service filed an 
Application for Exception from the provisions 
of 10 CFR 211.102 in which the firm sougt an 
increase in its base period allocation of motor 
gasoline. In considering the request, the DOE 
determined that the firm was not 
experiencing a serious financial hardship. 

The DOE also found that the residents of the 
market area served by the firm were not 
experiencing a gross inequity or an unfair 
distribution of burdens. Accordingly, 
exception relief was denied. 

Tyson Oil CO., Savannah, GA.; DEE-7082, 
Gasohol 

Tyson Oil Company filed an Applicat ion 
for Exception from the provisions of 10 CFR, 
Part 211, in which the firm sought additional 
volumes of unleaded motor gasoline for the 
purpose of blending and marketing gasohol. 

In considering the request, the DOE 
determined that exception relief would lead 
to increased gasohol production and would 
thereby further the national objective of 
establishing a diversified energy base. 
Accordingly, exception relief was granted. 

58 Highway Shell, Chattanooga, Tennessee; 
BEO-0127, motor gasoline 

58 Highway Shell filed an Application for 
Exception from the provisions of 10 CFR 
211.102 in which the firm sought an increase 
in its base period allocation of motor 
gasoline. In considering the request, the DOE 
found that 58 Highway Shell had failed to 
show that it was experiencing a serious 
financial hardship or that its competitive 
position was jeopardized by the 
establishment of a larger retail station in 
close proximity to the firm. Accordingly, 
exception relief was denied. 


Requests for Stay 

Ashland Oil, Inc., Ashland, Kentucky; BEO- 
0070, motor gasoline 

Ashland Oil, Inc., filed an Application for 
Stay from the requirement that it supply 
unleaded motor gasoline to American Agri- 
Fuels Corporation pursuant to an assignment 
order issued by ERA Region VII. In 
considering the Application, the DOE 
determined that Ashland had failed to show 
that it or its customers would suffer an 
irreparable injury if it were required to 
supply gasoline to American Agri-Fuels or 
that it would experience logistical problems 
in complying with the assignment order. 
Ashland’s stay request was therefore denied. 

Phillips Petroleum Company. Bartlesville, 
Oklahoma; BES-0054, BST-0054, motor 
gasoline 

Phillips Petroleum Company filed an 
Application for Stay and an Application for 
Temporary Stay from the requirement that it 
supply American Agri-Fuels Corporation with 
unleaded motor gasoline pursuant to an 
assignment order issued to the firm by ERA 
Region VII. In considering the Application, 
the DOE determined that because a fire in 
Phillips’ Borger, Texas refinery had caused 
the firm to reduce its allocation fraction for 
February I960, Phillips’ customers would 
suffer irreparable injury in the absence of a 
stay. Phillips’ stay request was therefore 
granted for the month of February 1980. The 
firm's Application for Temporary Stay was 
dismissed as moot. 

Tucson Electric Power Company. Tucson , 
Arizona; BES-0047, BST-0047, motor 
gasoline 

The Tucson Electric Power Compnay (TEP) 
filed an Application for Stay and an 
Application for Temporary Stay from the 
terms of an Interim Decision and Order 
which the DOE issued to the Southwest Gas 
Corporation. Under the terms of the Interim 
Order, a portion of TEP’s motor gasoline 
entitlement was transferred to Southwest for 
use in a natural gas public utility which 
Southwest had acquired from TEP. In 
considering the Application for Temporary 
Stay, the DOE concluded that TEP would not 
suffer an irreparable injury in the absence of 
temporary stay relief. TEP*s temporary stay 
request was therefore denied. In considering 
the Application for Stay, the DOE determined 
that the gasoline entitlement which was 
transferred to Southwest exceeded the 
portion of TEP’s base period allocation 
attributable to its natural gas operations. 
Accordingly. TEP's Application for Stay was 
granted in part. 

Motions for Discovery 

Commonwealth Oil Refining Co., Inc., San 
Antonio, Texas; BED-0028, BEJ-002Q', 
naphtha 

Commonwealth Oil Refining Co., Inc. 
(Corco) filed a Motion for Discovery and 
Protective Order in which it requested that 
the DOE direct Peerless Petrochemicals, Inc. 
to provide Corco with certain data pertaining 
to Peerless's operations during the period 
January through September 1979. In 
considering the request, the DOE found that 
Corco was entitled to certain financial data 


from Peerless which would enable Corco to 
analyze the contentions which Peerless had 
raised in an exception proceeding. 
Accordingly, the Corco motion was granted. 

Marathon Oil Company. Washington, D.C.; 
BED-0026, gasohol 

Marathon Oil Company filed a Motion for 
Discovery in connection with an exception 
proceeding involving the Apollo Oil 
Company. In that proceeding, the DOE issued 
a Proposed Decision and Order in which it 
tentatively assigned Marathon to supply 
Apollo with 300,000 gallons of unleaded 
motor gasoline per month for use in Apollo's 
gasohol blending operations. In considering 
Marathon’s Motion for Discovery, the DOE 
concluded that the requested factual 
information would provide the firm with the 
basis for the DOE's tentative determination 
that Marathon should supply Apollo with 
unleaded gasoline. Accordingly, the Motion 
for Discovery was granted. 

Supplemental Order 

Ashland Oil, Inc., Ashland, Kentucky; BEX- 
0032, crude oil 

On November 27.1979. a temporary 
exception was granted to Ashland Oil, Inc. 
assigning nine firms to supply Ashland with a 
portion of the crude oil which Ashland had 
previously obtained from Iran. On February 
11,1980, the DOE issued a Proposed Decision 
and Order with respect to Ashland's 
underlying Application for Exception. Since 
the relief tentatively granted to Ashland in 
the Proposed Decision and Order was 
different from the temporary exception relief, 
the DOE issued a Supplemental Order which 
modified the temporary exception. 

Protective Orders 

The following firms filed Applications for 
Protective Orders, The applications, if 
granted, would result in the issuance by the 
DOE of the proposed Protective Orders 
submitted by the firms. The DOE granted the 
following applications and issued the 
requested Protective Orders as Orders of the 
Department of Energy: 

Company Name, Case No., and Location 

Getty Refining & Marketing Co., et al., BEJ- 
0038; Washington, D.C. 

Navajo Refining Co., BEJ-0030; Washington, 
D.C. 

Interim Orders 

The following firms were granted Interim 
Exception relief which implements the relief 
which the DOE proposed to grant in orders 
issued on the same dates as the Interim 
Orders: 

Company Name. Case No., and Location 

Geib Oil Co., BEN-0397; Martin. Ml 
Petroleum Products Corp. DEN-2888; 
Washington, D.C 

Petitions Involving the Motor Gasoline 
Allocation Regulations 

The following firms filed Applications for 
Exception, Temporary Exception, Stay, and/ 
or Temporary Stay from the provisions of the 
Motor Gasoline Allocation Regulations. The 
requests, if granted, would result in increases 
in the firms' base period allocations of motor 
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gasoline. The DOE issued Decisions and 
Orders which determined that the requests hi 
granted. 

Company Name. Case No., and Location 

Bolduc Service Centers. Inc., DEE-4670; 
Ludlow, MA 

Brilad Oil Co.. DEE-2333; Vidalia, GA 
Emerald Hills Citgo. DEE-2940; Hollywood, 
FL 

1-44 Standard Service, BEO-0042; Lebanon. 
MO 

Indian Rock *'66”, DEE-5935; Largo, FL 
D & W Sanitation Service, DEE-6796; San 
Andreas, CA 

Drexel Gas House, BEO-0009; Winston- 
Salem, NC 

Hayes Chevron Service, BEO-0404; 
Melbourne, FL 

James M. Brog, DEE-4240; Rohnert Park, CA 
Kay Downs d.b.a. Kay’s Komer, BEO-0230; * 
Chipley, FL 

Kentucky-lndiana Lumber Co., BEO-0304; 
Louisville, KY 

Kreiner Bros. Motor 8c Implement Co., BEO- 
0395; Hampton, IA 

Overhead Door Co. of Houston, Inc., BEO- 
0482; Houston, TX 

Si’s Super Shell, BEO-0433; Minong, WI 
Thurston Fertilizer, BEO-0144; Paducah. KY 
Tucker Standard Oil, BEO-0280; Tucker, GA 
Whalen’s Standard. BEO-0453; Chicago, IL 

Petitions Involving the Emergency Building 
Temperature Restrictions 

The following firm filed an Application for 
Exception from the provisions of the 
Emergency Building Temperature Restrictions 
Regulations. The request, if granted, would 
permit the firm to change the temperature in 
its facilities from the temperature level 
prescribed in the regulations. The DOE issued 
a Decision and Order which determined that 
the request be granted. 

Company Name, Case No., and Location 

Baggs Million Item Store, BEO-0630; 

Lakeview. OH 

Dismissals 

The following submissions were 
dismissed without prejudice to refiling 
at a later date: 

Company Named and Case No. 

Audio of Baton Rouge—BEE-0677 
Dave’s Sunoco, Inc.—DRA-0591 
Ledford’s Amoco—DEE-7043 
Metropolitan Dade County Department of 
Public Facilities—BRO-0965 
Russ Devore Texaco—DEE-7908 
Robert G. Sands—BFA—0148 
Addie Fuel & Drum Co.—DRO-0227 
BP Oil Co.—DEA-0488 
Conklin Mobil—DEE-6050; DES-6050; DST- 
6050 

Braceweil 8c Patterson—BFA-0148 
Handeyside Oil Corp.—DEE-6145 
Henkel’s Arco—DST-4203 Petroleum 
Products—DES-2888 

Richmond-Scheuer Oil Co., Inc.—DEE-4310 
Rogers Oil—DEE-2851 
Ron’s Interstate Chevron—DEE-7256 
Brock Oil Co., Inc.—DEE-2643; DES-2643 
Central Distributing Co., Inc.—DEE-2314; 
DES-2314 


Copies of the full text of these 
Decisions and Orders are available in 
the Public Docket Room of the Office of 
Hearings and Appeals, Room B-120, 
2000 M Street, N.W., Washington, D.C. 
20461, Monday through Friday, between 
the hours of 1:00 p.m. and 5:00 p.m., 
e.s.t, except Federal holidays. They are 
also available in Energy Management: 
Federal Energy Guidelines, a 
commercially published loose leaf 
reporter system. 

Melvin Goldstein, 

Director, Office of Hearings and Appeals. 
March 27,1980. 

{FR Doc 00-10172 Filed 4-S-80:8.45 am] 

BILLING CODE 64S0-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

IFRL 1455-7] 

Fuels and Fuel Additives; Receipt of an 
Application for a Waiver of the 
Prohibition Set Forth in Section 211(f) 
of the Clean Air Act, as Amended 

agency: Environmental Protection 

Agency. 

action: Notice. 

SUMMARY: On January 17.1980. 
Conservation Consultants of New 
England. Inc. submitted an application 
for a waiver of the section 211(f) 
prohibition set forth in the Clean Air Act 
(Act). This application is for a waiver to 
blend methanol (minimum—99 percent 
pure) into unleaded gasoline at a 
concentration of 10 volume percent The 
Environmental Protection Agency (EPA) 
will consider any comments from 
interested parties that are submitted on 
or before May 19,1980. Pursuant to 
section 211(f)(4) of the Act, the EPA has 
until July 14,1980 (180 days from the 
date of receipt) to grant or deny the 
application. 

public docket: Copies of information 
relative to this application are available 
for inspection in public docket EN-60-5 
at the Central Docket Section (A-130) of 
the Environmental Protection Agency, 
Room 2903B, 401 M Street. S.W., 
Washington, D.C. 20460, between the 
hours of 8:00 a.m. and 4:00 p.m. Any 
comments from interested parties should 
be addressed to this docket, with a copy 
sent to Richard G. Kozlowski, Director, 
Field Operations and Support Division 
(EN-340), U.S. Environmental Protection 
Agency, 401 M Street, S.W., 

Washington, D.C. 20460. As provided in 
40 CFR Part 2, a reasonable fee may be 
charged for copying services. 

FOR FURTHER INFORMATION CONTACT: 
James J. Kohanek,-Attorney Advisor, 


Field Operations and Support Division 
(EN-340), U.S. Environmental Protection 
Agency, 401 M Street, S.W., 
Washington, D.C. 20460, (202) 472-9367. 
supplementary information: Section 
211(f)(1) of the Act makes it unlawful, 
effective March 31.1977, for any 
manufacturer to first introduce or 
increase the concentration in use of any 
fuel or fuel additive for use in light duty 
motor vehicles manufactured after 
mqdel year 1974 which is not 
substantially similar to any fuel or fuel 
additive utilized in the certification of 
any model year 1975, or subsequent 
model year, vehicle or engine under 
section 206 of the Act. Section 211(f)(4) 
of the Act provides that the 
Administrator of EPA may waive the 
prohibitions of section 211(f)(1) upon 
application of any fuel or fuel additive 
manufacturer if the Administrator 
determines that the applicant has 
established that such fuel or fuel 
additive will not cause or contribute to a 
failure of any emission control device or 
system (over the useful life of any 
vehicle in which such device or system 
is used) to achieve compliance by the 
vehicle with the emission standards 
with respect to which it has been 
certified pursuant to section 206 of the 
Act. If the Administrator does not act to 
grant or deny an application within 180- 
days of its receipt, the waiver shall be 
treated as granted. 

An application for a waiver was 
submitted by Conservation Consultants 
of New England. Inc. on January 17, 

1980, to blend methanol (m inimum —99 
percent pure) into unleaded gasoline at 
a concentration of 10 volume percent. 

The EPA is currently reviewing the 
application and welcomes any comment 
on the same, including emission test 
data on this mixture. In order to permit 
proper evaluation of such data, the EPA 
'requests that information be submitted 
on or before May 19,1980. The 180 day 
review period terminates on July 15, 

1980. 

The application is available for public 
inspection in public docket EN-80-5 
which is kept in the Central Docket 
Section of the Environmental Protection 
Agency (A-130). Room 2903B, 401 M 
Street, S.W., Washington. D.C. 20460. 
Any comments should be addressed to 
public docket EN-80-5, at the Central 
Docket Section, with a copy sent to 
Richard G. Kozlowski, Director, Field 
Operations and Support Division (EN- 
340). U.S. Environmental Protection 
Agency, 401 M Street, S.W., 

Washington, D.C. 20460. 

The decision as to whether to hold a 
public hearing has not yet been made. If 
the EPA determines that a hearing is 
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appropriate, a notice will be published 
in the Federal Register detailing the time 
and place, and the type of information 

desired. 

Dated: March 21,1980. 

Jeffrey G. Miller, 

Acting Assistant Administrator for 
Enforcement 

(FR Doc. 00-10230 Plied 4-3-80: 8:45 am] 

BILLING CODE 0560-01-M 


[FRL 1455-1] 

j.E. Baker Co.; Millersville, Ohio; Final 
Determination 

In the matter of the proceedings under 
Title I, Part C of the Clean Air Act (Act), 
as amended, 42 U.S.C. 7401 et seq ., and 
the Federal regulations promulgated 
thereunder at 40 CFR 52.21 (43 FR 26388, 
June 19,1978) for Prevention of 
Significant Deterioration of Air Quality 
(PSD), to J.E. Baker Company (Baker), 
Millersville, Ohio. 

On January, 8,1979. Baker submitted 
an application to the U.S. Environmental 
Protection Agency (U.S. EPA) Region V 
office, for an approval to construct a 
limestone preheater to their existing 
rotary lime kiln. The application was 
complete and preliminary approval was 
granted. 

On February 13,1979, Baker was 
notified that its application was 
complete and preliminary approval was 
granted. 

On April 5,1979, U.S. EPA published 
notice of its decision to grant a 
preliminary approval to Baker. No 
comments or request for a public 
hearing were received. 

After review and analysis of all 
materials submitted by Baker, the 
Company was notified on February 22, 
1980, that U.S. EPA had determined that 
the proposed new construction in 
Millersville, Ohio would be utilizing the 
best available control technology and 
that emissions from the facility will not 
adversely impact air quality as required 
by Section 165 of the Act. 

This approval to construct does not 
relieve Baker of the responsibility to 
comply with the control strategy and all 
local, State and Federal regulations 
which are part of the applicable State 
Implementation Plan, as well as all other 
applicable Federal, State and local 
requirements. 

This determination may now be 
considered final agency action which is 
locally applicable under Section 
307(b)(1) of the Act and therefore a 
petition for review may be filed in the 
U.S. Court of Appeals for the Seventh 
Circuit by any appropriate party. In 
accordance with Section 307(b)(1), 


petitions for review must be filed sixty 
days from the date of this notice. 

For further information contact Eric 
Cohen, Chief, Compliance Section, 

Region V, U.S. EPA, 230 South Dearborn 
Street, Chicago, Illinois 60604. (312) 353- 
2090 

John McGuire, 

Regional Administrator, Region V. 

March 20.1980. 

U.S. Environmental Protection Agency 
Region V 
[PRL1455-2] 

In the Matter of J. E. Baker Company, 
Millersville, Ohio: Proceeding Pursuant to the 
Clean Air Act, as amended. Approval to 
Construct: EPA-5-A-80-15. 

Authority 

The approval to construct is issued 
pursuant to the Clean Air Act, as amended, 

42 U.S.C. 7401 et seq., (the Act), and the 
Federal regulations promulgated thereunder 
at 40 CFR 52.21 for the Prevention of 
Significant Deterioration of Air Quality 
(PSD). 

Findings 

1. The J.E. Baker Company (Baker) plans to 
add a limestone preheater to their existing 
rotary lime kiln in Millersville, Ohio. 

2. The section of Sandusky County in 
which the lime kiln is located has been 
designated as a non-attainment area for total 
suspended particulates (TSP). Sandusky 
County is a Class II area as determined 
pursuant to Section 162 of the Act. 

3. The limestone preheater was determined 
to be subject ot PSD review for TSP. The 
increase in potential emissions was 
calculated to be greater than 250 tons per 
year, while allowable emissions were 
determined to be 74 tons per year. Baker 
applied for review prior to January 16,1979, 
while the old Intepretative Ruling was still in 
effect. The new source review under the old 
Ruling was required for sources with 100 tons 
per year or more allowable emission rates. 
Because Baker's allowable rate was 
calculated to be 74 tons per year, the new 
source review fell under the purview of PSD. 

4. Baker submitted a formal PSD 
application to the U.S. Environmental 
Protection Agency (U.S. EPA) on January 8, 
1979. The application was determined to be 
complete and preliminary approval was 
granted on February 13.1979. 

5. On April 5,1979, public notice appeared 
in the Fremont News-Messenger. No public 
comments were received and no public 
hearing was requested. 

8. After review of all the materials 
submitted by Baker, U.S. EPA has found that 
emissions from the lime kiln modification will 
be controlled by the application of the best 
available control technology. 

7. An air quality review was not performed 
because the actual emissions from the plant 
will not be increased. 

Conditions for Approval 

8. Particulate emissions from the venturi 
scrubber stack shall be limited to 0.03 grains 
per dry standard cubic foot. 


This condition represents the application of 
the best control technology as required by 
Section 165 of the Act. 

9. Any change in Baker’s proposed kiln 
modification might alter U.S. EPA’s 
conclusion and therefore, any change must 
receive the prior written authorization of U.S. 
EPA. 

Approval 

10. Approval to construct the rotary lime 
kiln preheater is hereby granted to the J. E. 
Baker Company subject to the conditions 
expressed herein and consistent with the 
materials and data included in the 
application filed by Baker. Any departure 
from the conditions of this approval or the 
terms expressed in the application must 
receive the prior written authorization of 
EPA. 

11. The United States Court of Appeals for 
the D.C. Circuit has issued a ruling in the 
case of Alabama Power Co. vs. Douglas M. 
Costle (78-1006 and consolidated cases) 
which ha8 significant impact on the U.S. EPA 
PSD program and approvals issued 
thereunder. It is possible that the final 
decision will require modification of the PSD 
regulations and could affect approvals issued 
under the existing program. The applicant is 
hereby advised that this approval may be 
subject to reevaluation as a result of the final 
court decision and its ultimate effect 

12. This approval to construct does not 
relieve Baker of the responsibility to comply 
with the control strategy and all local. State 
and Federal regulations which are part of the 
applicable State implementation Plan, as well 
as all other applicable Federal, State and 
local requirements. 

13. This approval is effective immediately. 
This approval to construct shall become 
invalid, if construction or expansion is not 
commenced within 18 months after receipt of 
this approval or if construction is 
discontinued for a period 18 months or more. 
The Administrator may extend such time 
period upon a satisfactory showing that an 
extension is justified. Notification shall be 
made to U.S. EPA 5 days after construction is 
commenced. 

14. A copy of this approval has been sent to 
the Bircher Public Library, 423 Crogin, 
Fremont, Ohio 43420. 

Dated: February 22.1980. 

John McGuire. 

Regional Administrator 

[FR Doc 80-10228 Filed 4-3-80: 8:45 am] 

BILLING CODE 6560-01-M 


(FRL 1455-3J 

United States Gypsum Co.; Wabash, 
Ind.; Final Determination 

In the matter of the proceedings under 
Title I, Part C of the Clean Air Act (Act), 
as amended, 42 U.S.C. 7401 et seq., and 
the Federal regulations promulgated 
thereunder at 40 CFR 52.21 (43 FR 26388, 
June 19,1978) for Prevention of 
Significant Deterioration of Air Quality 
(PSD), to United States Gypsum 
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Company (U.S. Gypsum), Wabash. 
Indiana. 

In February, 1978, U.S. Gypsum 
submitted a PSD application to the 
Indiana Air Pollution Control Board 
(IAPCB). On November 15.1978, US. 
Gypsum was advised by IAPCB that 
delegation of PSD review authority for 
the industrial category covered in their 
application was under the jurisdiction of 
the U.S. Environmental Protection 
Agency (U.S. EPA) and that the review 
would be performed by Region V. U.S. 
Gypsum submitted a PSD application to 
the U.S. EPA on December 6,1978 
proposing construction of a rockwool 
insulation line at their existing mineral 
process plant. On March 29,1979, and 
August 10,1979. additional information 
was received. 

On September 17,1979, U.S. Gypsum 
was notified that its application was 
complete and preliminary approval was 
granted. 

On November 8,1979, U.S. EPA 
published notice of its decision to grant 
a preliminary approval to U.S. Gypsum. 
No comments or request for a public 
hearing were received. 

After review and analysis of all 
materials submitted by U.S. Gypsum, the 
Company was notified on February 8, 
1980, that U.S. EPA had determined that 
the proposed new construction in 
Wabash, Indiana would be utilizing the 
best available control technology and 
that emissions from the facility will not 
adversely impact air quality, as required 
by Section 165 of the Act. 

This approval to construct does not 
relieve U.S. Gypsum of the 
responsibility to comply with the control 
strategy and all local. State and Federal 
regulations which are part of the 
applicable State Implementation Plan, 
as well as all other applicable Federal, 
State and local requirements. 

This determination may now be 
considered final agency action which is 
locally applicable under Section 
307(b)(1) of the Act and therefore a 
petition for review may be filed in the 
U.S. Court of Appeals for the Seventh 
Circuit by any appropriate party. In 
accordance with Section 307(b)(1), 
petitions for review must be filed sixty 
days from the date of this notice. 

For further information contact Eric 
Cohen, Chief, Compliance Section, 

Region V, U.S. EPA, 230 South Dearborn 
Street, Chicago, Illinois 60604. (312) 353- 
2090. 

John McGuire, 

Regional Administrator, Region V. 

March 24.1980. 

February 6.1980. 

Mr. L A. Pursell, 


Manager, Corporate Environmental 6r Energy 
Services, United States Gypsum Company, 
101 South Wacker Drive, Chicago, 1L 60606. 
Dear Mr. Pursell: We have completed our 
final review of the U.S. Gypsum Company's 
application for approval to construct a 
rockwool insulation manufacturing line at 
your existing mineral processing plant at 
Wabash, Indiana. A determination has been 
made to approve the construction of the 
manufacturing line with conditions. There 
were no public comments and no requests for 
a public hearing submitted concerning the 
preliminary approval to construct the 
manufacturing line by the U.S. Environmental 
Protection Agency (U.S. EPA). The approval 
to construct which delineates the required 
conditions of construction and operation is 
enclosed. Please be advised that this 
approval is based upon your written 
application, any departure from the terms in 
the application must receive the prior written 
authorization from U.S. EPA. 

The United States Court of Appeals for the 
O.G Circuit has issued a ruling in the case of 
Alabama Power Co. v. Douglas M. Costle 
(78-1006) and consolidated cases) which has 
significant impact on the EPA prevention of 
significant deterioration (PSD) program and 
approvals issued thereunder. Although the 
court has stayed its decision pending 
resolution of petitions for consideration, it is 
possible that the final decision will require 
modification of the PSD regulations and could 
affect approvals issued under the existing 
program. Examples of potential impact areas 
include the scope of best available control 
technology (BACT). source applicability, the 
amount of increment available (baseline 
definition), and the extent of preconstruction 
monitoring that a source may be required to 
perform. The applicant is hereby advised that 
this approval may be subject to reevaluation 
as a result of the final court decision and its 
ultimate effect. 

1 would like to stress that this approval 
only applies to the regulations contained in 
40 CFR 52.21 concerning the Prevention of 
Significant Deterioration of Air Quality and 
the applicable sections of the Clean Air Act 
as amended. This approval in no way 
relieves United States Gypsum Company of 
the responsibility to comply fully with all the 
other requirements of the Clean Air Act the 
Clean Water Act or any other Federal. State 
or local legislation. 

I appreciate your cooperaton and that of 
the United States Gypsum Company in this 
matter. 

Sincerely yours, 

John McGuire. Regional Administrator. 

U.S. Environmental Protection Agency 
Region V 

In the Matter of United States Gypsum 
Company, Wabash. Indiana: Proceeding 
Pursuant to the Clean Air Act as amended. 
Approval to Construct: EPA-5-A-80-14. 

Authority 

The approval to construct is issued 
pursuant to the Clean Air Act, as amended, 

42 U.S.C. 7401 et seq., (the Act), and the 
Federal regulations promulgated thereunder 
at 40 CFR 52.21 for the Prevention of 


Significant Deterioration of Air Quality 
(PSD). 

Findings 

1. The United States Gypsum Company 
(U.S. Gypsum) proposes to construct a 
rockwool insulation line at their existing 
mineral process plant located west of the 
Wabash city limits, Wabash County, Indiana. 

2. Wabash County is a Class II area as 
determined pursuant to the Act and has been 
designated as attainment for sulfur dioxide 
(SO*) and total suspended particulates (TSP) 
and attainment/unclassifiable for ozone (O*). 
carbon monoxide (CO) and nitrogen dioxide 
(NO,) pursuant to Section 107 of the Act. 

3. The proposed manufacturing line is 
subject to the requirements of 40 CFR 52.21 
and the applicable sections of the Act 

4. The proposed rockwool insulation line 
was determined to be subject to a PSD 
review for TSP and CO. 

5. In February. 1978, U.S. Gypsum 
submitted a PSD application to the Indiana 
Air Pollution Control Board (IAPCB). On 
November 15,1978, U.S. Gypsum was advised 
by IAPCB that delegation of PSD review 
authority for the industrial category covered 
in their application was under the jurisdiction 
of the U.S. Environmental Protection Agency 
(U.S. EPA) and that the review would be 
performed by Region V. 

6. U.S. Gypsum submitted a PSD 
application to the U.S. EPA on December 8. 
1978. On March 29,1979, and August 10,1979, 
additional information was received. On 
September 17,1979, the application was 
determined to be complete and preliminary 
approval was granted. 

7. On November 8.1979, notice was 
published in the Plain Dealer. The notice 

. sought written comments from the public on 
U.S. Gypsum’s application and the U.S. EPA's 
preliminary approval of the proposed 
construction. There were no public comments 
and no requests for a public hearing. 

8. The proposed control equipment includes 
the installation of an afterburner on the 
cupola to control the CO emissions. This 
shall provide a minimum of 94 percent 
removal efficiency. To control the TSP 
emissions from the cupola, a baghouse will 
be installed after a drop out box for the larger 
particulates. 

9. The spinner with primary cyclone and 
secondary cyclone is controlled by a dry 
filter media. The dry filter can control visible 
emissions. 

10. After review and analysis of all 
materials submitted by U.S. Gypsum, U.S. 

EPA has determined that the source will be 
using the best available control technology 
(BACT) for TSP and CO and as shown by air 
quality modeling, will be in compliance with 
the PSD increment and the National Ambient 
Air Quality Standards. 

Conditions for Approval 

11. The maximum operating rate for the 
cupola shall be 12.000 pounds per hour. 

12. The maximum hours of operation per 
year shall be 7488 hours. 

13. The particulate emission rate from the 
dry filter controlling the spinner with primary 
and secondary cyclone shall be a maximum 
of 9.0 pounds per hour. 
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14. The carbon monoxide emission rate 
from the cupola control system shall not 
exceed 61 pounds per hour. 

Conditions 11 through 14 represent the 
application of best available control 
technology as required by Section 165 of the 
Act 

15. U.S. Gypsum must construct and 
operate the rockwool insulation 
manufacturing line in accordance with the 
descriptions presented in their application for 
approval to construct Any change must 
receive the prior written authorization of the 
U.S. EPA. 

Approval 

16. Approval to construct the rockwool 
insulation manufacturing line is hereby 
granted to U.S. Gypsum subject to the 
conditions expressed herein and consistent 
with the materials and data included in the 
application filed by the Company. Any 
departure from the conditions of this 
approval or the terms expressed in the 
application, must receive the prior written 
authorization of U.S. EPA. 

17. The United States Court of Appeals for 
the D.C. Circuit has issued a ruling in the 
case of Alabama Power Co. vs. Douglas M. 
Costle (78-1006 and consolidated cases) 
which has significant impact on the EPA 
prevention of significant deterioration (PSD) 
program and approvals issued thereunder. 
Although the court has stayed its decision 
pending resolution of petitions for 
reconsideration, it is possible that the final 
decision will require modification of the PSD 
regulations and could affect approvals issued 
under the existing program. Examples of 
potential impact areas include the scope of 
best available control technology (BACT), 
source applicability, the amount of increment 
available (baseline definition), and the extent 
of preconstruction monitoring that a source 
may be required to perform. The applicant is 
hereby advised that this approval may be 
subject to reevaluation as a result of the final 
court decision and its ultimate effect. 

18. This approval to construct does not 
relieve U.S. Gypsum of the responsibility to 
comply with the control strategy and all 
local. State and Federal regulations which are 
part of the applicable State Implementation 
Plan, as well as all other Federal, State and 
local requirements. 

19. This approval is effective immediately. 
This approval to construct shall become 
invalid, if construction or expansion is not 
commenced within 18 months after receipt of 
this approval or if expansion is discontinued 
for a period of 18 months or more. The 
Administrator may extend such time period 
upon a satisfactory showing that an 
extension is justified. Notification shall be 
made to U.S. EPA 5 days after construction is 
commenced. 

20. A copy of this approval has been 
forwarded to the Wabash Carnegie Public 
Library, 188 Hill Street Wabash, Indiana, lor 
public inspection. 

Dated: February 6,198a 
John McGuire, 

Regional Administrator\ 

[FR Doc 80-10229 Filed 4-3-** &45 am] 

BILLING COOE 8560-01-11 


FEDERAL COUNCIL ON AGING 

Long-Term Care Committee; Meeting 

The Federal Council on the Aging was 
established by the 1973 amendements to 
the Older Americans Act of 1965 (Pub. L. 
93-29, 42 U.S.C. 3015) for the purpose of 
advising the President, the Secretary of 
Health, Education, and Welfare, the 
Commissioner on Aging, and the 
Congress, on matters relating to the 
special neeeds of older Americans. 

Notice is hereby given pursuant to the 
Federal Advisory Committee Act (Pub. 

L. 92-463, 5 U.S.C. app. 1, sec. 10,1976) 
that the Committee will hold a meeting 
on Tuesday, April 15,1980 at 9:30 a.m. to 
12:30 p.m. in Room 5549, Donohoe 
Building, 400 6th Street SW., 
Washington, D.C. 20201. 

The agenda will consist of a 
discussion with Federal officials on two 
aspects of the committee’s 1980 
workplan; demographic assumptions 
and costs. 

Further information on the Council 
may be obtained from the Federal 
Council on the Aging, Washington, D.C. 
20201, telephone (202) 245-0441. FCA 
meetings are open for public 
observation. 

Dated: March 31,1980. 

Nelson H. Cruikshank, 

Chairman, Federal Council on the Aging. 

(FR Doc. 80-10188 Filed 4-3-** 0:45 am] 

BILLING CODE 4110-92-11 


FEDERAL RESERVE SYSTEM 

Roger Billings, Inc.; Acquisition of 
Bank 

Roger Billings, Inc., Delphos, Kansas, 
has applied for the Board’s approval 
under $ 3(a)(3) of th6 Bank Holding 
Company Act (12 U.S.C. § 1842(a)(3)) to 
acquire 50 per cent or more of the voting 
shares of The State Bank of Delphos, 
Delphos, Kansas. The factors that are 
considered in acting on the application 
are set forth in § 3(c) of the Act (12 
U.S.C. 5 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received not later than April 28,1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 


the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. March 28,1980. 

Griffith L. Garwood, 

Deputy Secretary of the Board. 

(FR Doc. 80-10180 Filed 4-3-** 8:45 am] 

BILLING COOE 6210-01-44 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

Consumer Participation, Meeting; 
Correction 

agency: Food and Drug Administration. 
action: Correction. 

SUMMARY: In FR Doc. 80-7241 appearing 
at page 15673 in the Federal Register of 
Tuesday, March 11,1980, a notice 
announced a consumer participation 
meeting to be held April 17,1980, in 
Knoxville, TN. The meeting date was 
incorrect—it should read April 7,1980. 
FOR FURTHER INFORMATION CONTACT: 
Barbara B. Shields, Consumer Affairs 
Officer, Food and Drug Administration, 
Department of Health, Education, and 
Welfare, 297 Plus Park Blvd., Nashville, 
TN 37217, 615-251-7127. 

Dated: March 26,1980. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

(FR Doc. 00-8688 Filed 4-3-** 0:45 am) 

BILUNG COOE 4110-03-44 


Consumer Participation; Open Meeting 
agency: Food and Drug Administration. 
action: Notice._ 

summary: The Food and Drug 
Administration (FDA) announces a 
forthcoming consumer exchange meeting 
to be chaired by Loren Y. Johnson, 
District Director, Philadelphia District 
Office, Philadelphia, PA. 
date: The meeting will be held at 10 
a.m., Monday. May 12,1980. 
address: The meeting will be held at 
the U.S. Customhouse, 2d and Chestnut 
Sts., Rm. 1001, Philadelphia, PA 19106. 
FOR FURTHER INFORMATION CONTACT: 
Bob Lockett, Consumer Affairs Officer, 
Food and Drug Administration, 
Department of Health, Education, and 
Welfare, U.S. Customhouse, 2d and 
Chestnut Sts., Rm. 900, Philadelphia, PA 
19106, 215-597-0837. 

SUPPLEMENTARY INFORMATION: The 
purpose of this meeting is to encourage 
dialogue between consumers and FDA 
officials, to identify and set priorities for 
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current and future health concerns, to 
enhance relationships between local 
consumers and FDA’s Philadelphia 
District Office, and to contribute to the 
agency's policymaking decisions on vital 
issues. 

Dated: March 26,1980. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory A ffairs. 

(FR Doc. 00-9889 Filed 4-3-80: 8:45 am) 

BILLING COO€ 4110-03-81 


[Docket No. 77N-0422J 

Ionizing Radiation Therapy for Benign 
Diseases; Endorsement of National 
Academy of Sciences 
Recommendations 

AGENCY: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) announces 
endorsement of the recommendations of 
the National Academy of Sciences on 
the use of ionizing radiation for the 
treatment of benign diseases. It also 
announces a decision not to develop 
separate FDA recommendations on this 
subject. 

FOR FURTHER INFORMATION CONTACT: 

Melvyn R. Altman, Bureau of 
Radiological Health (HFX-460). Food 
and Drug Administration, Department of 
Health, Education, and Welfare. 5600 
Fishers Lane, Rockville, MD 20857, 301- 
443-3426. 

SUPPLEMENTARY INFORMATION: On 

February 14,1978 (43 FR 6244), under the 
authority of the Public Health Service 
Act, as amended by the Radiation 
Control for Health and Safety Act of 
1968 (42 U.S.C. 263a et seq.}, FDA 
published a notice of intent in the 
Federal Register announcing the 
possibility of development of 
recommendations on the use of ionizing 
radiation in the treatment of benign 
diseases. 

The notice also announced the 
completion and availability of a contract 
report on the subject conducted for the 
FDA by the National Academy of 
Sciences (NAS). The conclusions and 
recommendations of the NAS were 
presented in the notice. The full NAS 
report was distributed widely among the 
medical community, particularly to 
those individuals and organizations who 
are involved in the decision-making 
process related to the use of radiation 
therapy for benign conditions. 

The agency has decided that any 
formal action by the FDA other than 
agency endorsement of the NAS report’s 
recommendations would not 


significantly change the practice of 
medicine in this use area. Thus, the 
agency is withdrawing its February 4, 
1978 notice of intent to develop 
recommendations on the use of 
radiation for treatment of benign 
diseases. 

FDA supports the concepts included 
in the conclusions and recommendations 
of the NAS report. The NAS 
recommendations are: 

1. The potential risk of treatment with any 
form of ionizing radiation of a benign, non¬ 
life threatening, disease must be recognized. 
Ionizing radiation therapy may be considered 
if other safer and accepted methods have not 
succeeded in alleviating the condition and 
the potential consequences of no further 
treatment are unacceptable. Before institution 
of such therapy, account should be taken of 
the quality of radiation, total dose, overall 
time over which radiation is administered, 
underlying organs at risk and shielding 
factors. 

2. Infants and children should be treated 
with ionizing radiation only in very 
exceptional cases after careful evaluation of 
the potential risk compared with the 
expected benefit. 

3. Direct irradiation of the skin areas 
overlying organs that are particularly prone 
to late effects; e.g., thyroid, eye, gonads, bone 
marrow, and breast should be avoided. 

4. The survey conducted by the Committee 
indicates that, as the use of radiation for the 
treatment of benign disease has decreased, 
the opportunities for adequate training in the 
techniques of radiation therapy and radiation 
protection are also diminishing outside of the 
specialty of radiology. Medical practitioners 
using ionizing radiation for the treatment of 
benign disease should be adequately trained 
in both the practical as well as the theoretical 
aspects of radiation therapy and protection. 

5. Meticulous radiation protection 
techniques should be used in all instances. 
These include lead shielding of organs that 
might be affected. The use of cones and lead 
shields is strongly recommended in order to 
attenuate primary and reduce scattered 
radiation. Not only the medical practitioner 
but also all paramedical and technical 
assistants should be trained and 
knowledgeable concerning radiation 
protection techniques. 

6. Since the less penetrating x-ray qualities, 
for example, grenz rays, offer a wider margin 
of safety, wherever possible the depth of the 
penetration of the x-ray beam should be 
chosen in accordance with the depth of the 
pathological process. 

7. Laboratory and epidemiologic studies 
should be initiated and/or continued by 
appropriate agencies and investigative 
groups to fill the obvious gaps in our 
knowledge of the nature of the effects of 
ionizing radiation at the dose9 used in the 
past—and currently—in the treatment of 
benign diseases. One need is to determine the 
actual doses to various target organs, using 
realistic human phantoms. A second need is 
the followup of appropriate groups of 
individuals exposed to benign disease 
therapy in the past those who may have had 


such exposure to the thyroid, breast, and 
other specific target organs. 

A copy of the full report, "A Review of 
the Use of Ionizing Radiation for the 
Treatment of Benign Diseases,” is 
available for public examination in the 
office of the Hearing Clerk, Food and 
Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857, 
between 9 a.m. and 4 p.m., Monday 
through Friday. The report can be 
purchased from the National Technical 
Information Service, Springfield, VA 
22161. Paper Copy Price Code No. A04, 
Microfiche Code No. A01, Document 
Purchase Code No. PB 274 032/AS. 

Although the FDA is discontinuing 
development of separate 
recommendations at this time, new 
information or changing conditions in 
the future may convince the agency to 
reinstitute such development. However, 
for the present, this notice discontinues 
the development of FDA 
recommendations related to the use of 
ionizing radiation therapy for benign 
diseases. 

Dated: March 25.1980. 

Mark Novitch, 

Acting Commissioner of Food and Drugs. 

[FR Doc. 80-10063 Filed 4-3-00; 8:45 am] 

BILUNG CODE 4110-03-41 


(Docket No. 79F-0458) 

Sunkyong Fibers, LTD.; Withdrawal of 
Petition for Food Additives 

AGENCY: Food and Drug Administration. 
action: Notice. 

Summary: This document announces the 
withdrawal without prejudice of the 
petition (FAP 9B3437) proposing the safe 
use of trimethyl phosphate as a 
stabilizer in the processing of 
polyethylene phthalate polymers 
intended for food contact. 

FOR FURTHER INFORMATION CONTACT: 
Gerad L McCowin, Bureau of Foods 
(HFF-334), Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 200 C St. SW„ 
Washington, DC 20204, 202-472-3690. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b), 72 Stat 1786 (21 U.S.C. 
348(b))), the following notice is issued: 

In accordance with $ 171.7 
Withdrawal of petition without 
prefudice of the procedural food 
additive regulations (21 CFR 171.7), S & 

P Associates, 5 Pitcairn Place. 

Lexington, MA 02173, on behalf of 
Sunkyong Fibers Ltd., Seoul, Korea, has 
withdrawn its petition (FAP 9B3437) 
notice of which was published in the 
Federal Register of January 25,1980 (45 
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FR 6174), proposing that the food 
additive regulations be amended to 
provide for the safe use of trimethyl 
phosphate as a stabilizer in the 
manufacture of polyethylene phthalate 
polymers intended for food contact. 

Dated: March 26,1980. 

Sanford A. Miller, 

Director, Bureau of Foods. 

(FR Doc. 90-10062 Piled 4-3-90: 8:45 «m| 

BILLING CODE 4110-03-41 


Office of Education 

Commission on the Review of the 
Federal Impact Aid Program; Meeting 

agency: Commission on the Review of 
the Federal Impact Aid Program. 
action: Notice of meeting._ 

summary: Notice is hereby given that 
the Commission on the Review of the 
Federal Impact Aid Program, the 
members of which were appointed by 
the President on August 15,1979. will 
hold a special meeting on April 22,1980 
in San Francisco. California. The 
meeting will be open to the general 
public and and all interested persons 
are invited to attend. Notice of this 
meeting is given in accordance with 
section 10(a)(2) of the Federal Advisory 
Committee Act (5 U.S.C, Appendix 1). 
date: April 22,1980. The Commission 
will meet at 9dX) a.m. and continue until 
business is completed. 
address: The Georgian Room, Hotel St. 
Francis, 335 Powell, San Francisco, 
California 94119. 

TENTATIVE agenda: The Commission 
members will conduct Commission 
business and receive a staff report on 
the work of the Commission. 

FOR FURTHER INFORMATION CONTACT: 
Richard Dallas Smith, Executive 
Director, Commission on the Review of 
the Federal Impact Aid Program. Suite 
837,1832 M Street, N.W., Washington, 

D C. 20036, tel. no. (202) 653-5817. 
AUTHORITY AND FUNCTION: The 
Commission on the Review of the 
Federal Impact Aid Program is 
established under section 1015 of the 
Education Amendments of 1978 (Pub. L 
95-561). The Commission is to conduct a 
review and evaluation of the 
administration and operation of the 
Impact Aid Program, authorized under 
the Act of September 30.1950 (Pub. L 
874, 81st Congress), and report its 
recommendations on that program to the 
President and the Congress not later 
than December 1.1980. Such 
recommendations are to include 
proposed legislation to accomplish the 
recommendations. Pub. L 874 requires 


that the Commissioner make payments 
to the local educational agencies in 
accordance with a formula designed to 
compensate such agencies for the 
financial burden carried by them by 
reason of Federal activities—the loss of 
revenue because of the Federal 
ownership of real property and 
provision of education services for 
federally-connected children—or by 
reasons of sudden or substantial 
increases in the school attendance 
resulting from Federal activities. 

records: Records of all proceedings of 
the Commission will be kept in 
accordance with law and will be 
available for inspection by the public at 
the offices of the Commission, located at 
Suite 837,1832 M Street, N.W., 
Washington, D.C. 20036. 

Signed at Washington. D.C. on the 1st day 
of April. 1980. 

Richard Dallas Smith. 

Executive Director. Commission on the 
Review of the Federal Impact Aid Program. 

[FR Doc 90-10252 Piled 4-3-80; 8:45 «m| 

BILLING COOE 4110-02-41 


Office of the Secretary 

National Advisory Committee on the 
White House Conference on Families; 
Special Subcommittee on the 
Appointment of At-Large Delegates; 
Second and Final Meeting 

The National Advisory Committee on 
the White House Conference on 
Families was established to advise the 
Secretary, the Chair of the conference, 
and the Conference 9taff on matters 
pertaining to the Conference, including 
the development, implementation and 
execution of overall plans and 
procedures for the Conference. The 
Special Subcommittee on the 
Appointment of At-Large Delegates was 
appointed by the National Advisory 
Committee at its January 23-25 meeting 
to develop criteria for the selection of 
at-large delegates to the White House 
Conferences, and to make 
recommendations concerning such 
selections. This subcommittee is 
composed exclusively of members of the 
committee of the whole. 

In accordance with Pub. L 92-463, 
notice is hereby given of a meeting to be 
held on April 21,1980, at 9 a.m. in Room 
703A of the Hubert H. Humphrey 
Building, located at 200 Independence 
Avenue, S.W. in Washington. D.C. 

From 9 a.m. to 9:30 a.m. a review will 
be made of the status of selection of at- 
large delegates. This portion of the 
meeting will be open for public 
observation. 


At the conclusion of the review, the 
meeting will be closed for consideration 
of individual nominations. Since this 
portion of the meeting will involve 
discussion of characteristics and 
profiles of individual nominees, the 
Secretary of Health, Education, and 
Welfare has determined that this portion 
of the meeting may be closed in 
accordance with Section 10(d) of the 
Federal Advisory Committee Act and 5 
U.S.C. 552b(c)(6). This portion of the 
meeting will, therefore, be closed to the 
public. 

Further information on the meeting 
may be obtained from the White House 
Conference on Families at 330 
Independence Avenue. S.W., 
Washington. D.C 20201, (202) 245-6073. 

Dated: April 1.1980. 

John L. Carr, 

Executive Director, White House Conference 
on Families. 

[FR Doc. 80-10283 Filed 4-3-005 8:45 am] 

BILLING COOC 4110-12-41 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[F-19155-16] 

Alaska Native Claims Selection 

On April 2.1975, Doyon. Limited filed 
selection application F-19155-16, as 
amended, under the provisions of Sec. 
12(c) of the Alaska Native Claims 
Settlement Act of December 18,1971 (85 
Stat. 688, 701; 43 U.S.C 1601,1611(c) 
(1976)) (ANCSA), for the surface and 
subsurface estates of certain lands 
withdrawn pursuant to Sec. 11(a)(1) for 
the Native village of Koyukuk (Gana-a 
‘Yoo, Limited). The application excluded 
the following water bodies as being 
navigable which are considered 
nonnavigable: 

Slough in Sec. 1, T. 5 S„ R. 7 E, Kateel River 

Meridian; Bishop Creek. 

As Sec. 12(c)(3) and 43 CFR 2652.3(c) 
require the region to select all available 
lands within the township, these water 
bodies are considered selected. 

As to the lands described below, the 
application, as amended, is properly 
filed and meets the requirements of the 
Alaska Native Claims Settlement Act 
and of the regulations issued pursuant 
thereto. These lands do not include any 
lawful entry perfected under or being 
maintained in compliance with laws 
leading to acquisition of title. 

In view of the foregoing, the surface 
and subsurface estates of the following 
described lands, selected pursuant to 
Sec. 12(c) of ANCSA, aggregating 
approximately 144,404 acres, are 
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considered proper for acquisition by 
Doyon, Limited and are hereby 
approved for conveyance pursuant to 
Sec. 14(e) of ANCSA: 

Kateel River Meridian, Alaska (Unsurveyed) 
T. 6 S.. R. 4 E.. 

Secs 1 to 36, inclusive, all. 

Containing approximately 22.854 acres. 

T. 5 S., R. 5 E.. 

Secs. 1 to 36, inclusive, ail. 

Containing approximately 22,782 acres. 

T. 7 S.. R. 5 E., 

Secs. 1 to 12, inclusive, all; 

Secs. 25 and 26, excluding the Yukon River 
and its interconnecting slough; 

Sec. 27, excluding the Yukon River and its 
interconnecting sloughs: 

Sec. 28, excluding Native allotments F- 
17104 and F-026948, the Yukon River and 
its interconnecting sloughs; 

Sec. 32, excluding Native allotments F- 
17121 and F-17129 and the Yukon River 
and its interconnecting sloughs; 

Sec. 33. excluding the interconnecting 
sloughs of the Yukon River; 

Secs. 34. 35 and 46, excluding the 
interconnecting sloughs of the Yukon 
River. 

Containing approximately 12,099 acres. 

T. 6 S.. R. 8 E., 

Secs. 5 to 8, inclusive all; 

Secs. 17 to 20, inclusive, all; 

Sec. 30, all. 

Containing approximately 5.600 acres. 

T. 8 S., R. 6 E., 

Sec. 1, all; 

Secs. 2 and 3. excluding the interconnecting 
slough of the Yukon Riven 
Secs. 4 and 5, all; 

Sec. 6, excluding the interconnecting slough 
of the Yukon River, 

Secs. 7 to 10, inclusive, all; 

Secs. 11 and 12, excluding the 
interconnecting slough of the Yukon 
Riven 

Secs 13 to 36, inclusive, all 
Containing approximately 22,884 acres. 

T. 5 S.. R. 7 E, 

Sec. 1, all. 

Containing approximately 640 acres. 

T. 7 S., R. 7 E. 

Secs. 1 to 4, inclusive, all; 

Secs. 9 to 16, inclusive, all; 

Secs. 22 to 26, inclusive, ail; 

Sec. 31, excluding the Yukon River, 

Sec. 35. all; 

Sec. 36. excluding the Yukon River and its 
interconnecting slough. 

Containing approximately 12,532 acres. 

T. 9 S., R. 7 E. 

Secs. 1 to 36, inclusive, all. 

Containing approximately 22,788 acres. 

T. 6 S., R. 8 E., 

Sec. 1. excluding Nikolai Slough; 

Secs. 2 to 5, inclusive, all. 

Secs. 7 to 36, inclusive, all. 

Containing approximately 22,225 acres. 
Aggregating approximately 144,404 acres. 

The conveyance issued for the surface 
and subsurface estates of the lands 
described above shall contain the 
following reservation to the United 
States: 

Pursuant to Sec. 17(b) of the Alaska 
Native Claims Settlement Act of 


December 18,1971 (85 Stat 688, 708; 43 
U.S.C. 1601,1616(b)), the following 
public easements, referenced by 
easement identification number (EIN) on 
the easement maps attached to this 
document, copies of which will be found 
in case file F-21779-16, are reserved to 
the United States. All easements are 
subject to applicable Federal, State, or 
Municipal corporation regulation. Tlie 
following is a listing of uses allowed for 
each type of easement. Any uses which 
are not specifically listed are prohibited. 

25 Foot Trail —The uses allowed on a twenty* 
five (25) foot wide trail easement are: 
travel by foot, dogsled, animals, 
snowmobiles, two and three-wheel 
vehicles, and small all-terrain vehicles (less 
than 3.000 lbs. Gross Vehicle Weight 
(GVW)). 

50 Foot Trail —'The uses allowed on a fifty 
(50) foot wide trail easement are: travel by 
foot, dogsled. animals, snowmobiles, two 
and three-wheel vehicles, small and large 
all-terrain vehicles, track vehicles, and 
four-wheel drive vehicles. 

a. (EIN 2b M. N) An easement for a proposed 
access trail twenty-five (25) feet in width 
from Sec. 36, T. 6 S.. R. 7 E.. Kateel River 
Meridian, southeasterly to Sec. 6, T. 7 S., R. 
8 E. Kateel River Meridian. The uses 
allowed are those listed above for a 
twenty-five (25) foot wide trail easement 

b. (EIN 22 C5) An easement for a proposed 
access trail twenty-five (25) feet in width 
from public lands in Sec. 8. T. 6 S., R. 5 E., 
Kateel River Meridian, northwesterly to 
public lands in Sec. 38, T. 5 S., R. 4 E„ 

Kateel River Meridian. The uses allowed 
are those listed above for a twenty-five (25) 
foot wide trail easement. 

c. (EIN 23 C5) An easement for a proposed 
access trail twenty-five (25) feet in width 
from site EIN 10 C5 on the right bank of the 
Koyukuk River in Sec. 27, T. 5 S., R. 6 E, 
Kateel River Meridian, southwesterly to 
public lands in Sec. 1, T. 8 S., R. 5 E., Kateel 
River Meridian. The uses allowed are those 
listed above for a twenty-five (25) foot 
wide trail easement. 

d. (EIN 24 C5) An easement for a proposed 
access trail fifty (50) feet in width from 
public lands in Sec. 31. T. 6 S., R. 5 E., 

Kateel River Meridian, southwesterly to 
public lands in Sec. 1. T. 7 S.. R. 4 E., Kateel 
River Meridian. The uses allowed are those 
listed above for a fifty (50) foot wide trail 
easement. 

e. (EIN 25 C5) An Msement for a proposed 
access trail fifty [50) feet in width from 
public lands in Sec. 8. T. 7 S., R. 4 E., Kateel 
River Meridian, northwesterly to public 
lands in Sec. 36, T. 8 S., R. 3 E., Kateel River 
Meridian. The uses allowed are those listed 
above for a fifty (50) foot wide trail 
easement. 

f. (EIN 28 C4) An easement for a proposed 
access trail twenty-five (25) feet in width 
from public lands in Sec. 31. T. 8 S., R. 7 E., 
Kateel River Meridian, southwesterly to 
public lands in Sec. 1, T. 9 S„ R. 6 E. Kateel 
River Meridian. The uses allowed are those 
listed above for a twenty-five (25) foot 
wide trail easement 


g. (EIN 31 C4) An easement for a proposed 
access trail twenty-five (25) feet in width 
from public lands in Sec. 31, T. 6 S., R. 9 E, 
Kateel River Meridian, southwesterly to 
public lands in Sec. 1, T. 7 S.. R. 8 E., Kateel 
River Meridian. The uses allowed are those 
listed above for a twenty-five (25) foot 
wide trail easement 

h. (EIN 33 C4) An easement for a proposed 
access trail twenty-five (25) feet in width 
from public lands in Sec. 31, T. 9 S., R. 8 E, 
Kateel River Meridian, southwesterly to 
public lands in Sec. 1. T. 10 S„ R. 7 E., 
Kateel River Meridian. The uses allowed 
are those listed above for a twenty-five (25) 
foot wide trail easement. 

The grant of the above-described 
lands shall be subject to: 

1. Issuance of a patent confirming the 
boundary description of the unsurveyed 
lands hereinabove granted after approval and 
filing by the Bureau of Land Management of 
the official plat of survey covering such 
lands; and 

2. Valid existing rights therein, if any, 
including but not limited to those created by 
any lease (including a lease issued under Sec. 
6(g) of the Alaska Statehood Act of July 7, 
1958 (72 Stat. 339, 341; 48 U.S.C. Ch. 2, Sec. 
6(g))* contract, permit, right-of-way, or 
easement, and the right of the lessee, 
contractee, permittee, or grantee to the 
complete enjoyment of all rights, privileges, 
and benefits thereby granted to him. Further, 
pursuant to Sec. 17(b)(2) of the Alaska Native 
Claims Settlement Act of December 18,1971 
(43 U.S.C. 1601,1616(b)(2)) (ANCSA). any 
valid existing right recognized by ANCSA 
shall continue to have whatever right of 
access as is now provided for under existing 
law. 

To date approximately 1,713,816 acres 
of land, selected pursuant to Sec. 12(c) 
of the Alaska Native Claims Settlement 
Act, have been approved for 
conveyance to Doyon, Limited. 

Within the above described lands, 
only the following inland water bodies 
are considered to be navigable: 

Nikolai Slough; The Yukon River and its 
interconnecting sloughs. 

In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice of 
this decision is being published once in 
the Federal Register and once a week, 
for four (4) consecutive weeks, in the 
Fairbanks Daily News-Miner. Any party 
claiming a property interest in lands 
affected by this decision may appeal the 
decision to the Alaska Native Claims 
Appeal Board, P.O. Box 2433, 

Anchorage, Alaska 99510 with a copy 
served upon both the Bureau of Land 
Management, Alaska State Office, 701 C 
Street, Box 13, Anchorage, Alaska 99513 
and the Regional Solicitor. Office of the 
Solicitor, 510 L Street, Suite 408, 
Anchorage, Alaska 99501, also: 

1. Any party receiving service of this 
decision shall have 30 days from the receipt 
of this decision to file an appeal. 
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2. Any unknown parlies, any parties unable 
to be located after reasonable efforts have 
been expended to locate, and any parties 
who failed or refused to sign the return 
receipt shall have until May 5,1980 to file an 
appeal 

3. Any party known or unknown who may 
claim a property interest which is adversely 
affected by this decision shall be deemed to 
have waived those rights which were 
adversely affected unless an appeal is timely 
filed with the Alaska Native Claims Appeal 
Board. 

To avoid summary dismissal of the 
appeal, there must be strict compliance 
with the regulations governing such 
appeals. Further information on the 
manner of and requirements for filing an 
appeal may be obtained from the Bureau 
of Land Management, 701 C Street, Box 
13, Anchorage, Alaska 99513. 

If an appeal is taken, the party to be 
served with a copy of the notice of 
appeal is: Doyon. Limited, First and Hall 
Streets. Fairbanks, Alaska 99701. 

Ricky M. Elliott, 

Chief Branch of Adjudication. 

(re Doc. 80-10187 Filed 4-3-80; 8:45 am) 

BILLING COOE 4310-84-41 


California; Seasonal Closure of Public 
Lands, Amendment 

The Bureau of Land Management, 
Bakersfield District Office, in a notice in 
the Federal Register on March 13,1980, 
(45 FR 16354) announced a seasonal 
closure of public lands and waters 
within one mile of Negit and Paoha 
Islands. 

The notice is hereby amended to 
eliminate concurrence of the State 
Lands Commission of California 
specified in the last paragraph. 

Dated: March 26,1980 
Helen C. Castillo, 

Acting District Manager. 

[re Doc 00-10183 FUed 4-3-80: 8:45 am] 

BILLING COOE 4310-44-41 


Alaska; Proposed Decision on 
Nonwilderness Assessment of the 
Alaska Natural Gas Transportation 
System Route, Bureau of Land 
Management 

agency: Bureau of Land Management, 

Interior. 

action: Notice. 

summary: The purpose of this notice is 
to announce the proposed 
nonwildemess assessment decision. The 
assessment is required at this time to 
quickly identify those public lands 
currently under the administration of the 
Bureau of Land Management that clearly 
do not have wilderness characteristics 


to expedite the approval of the Alaska 
Natural Gas Transportation System 
application for a pipeline and the 
application pending for the Golden 
Valley powerline right-of-way. Special 
permission from the Bureau Director has 
been granted to accelerate this 
nonwildemess assessment ahead of the 
planned wilderness review of public 
lands in Alaska. The U.S. Fish and 
Wildlife Service is responsible for the 
wilderness review of land within the 
Tetlin Wildlife Refuge. 

SUPPLEMENTARY INFORMATION: In 
accordance with provisions of Section 
603 of the Federal Land Policy and 
Management Act of 1976, the Bureau of 
Land Management initiated a 
nonwildemess assessment of all the 
proposed Alaska Natural Gas 
Transportation System route and the 
Golden Valley powerline, and is 
prepared now to issue a proposed 
decision. The decision is issued in 
accordance with Bureau of Land 
Management guidelines of the 
September 27,1978. BLM Wilderness 
Inventory Handbook; Organic Act 
Directive Numbers 78-61, and changes 2 
and 3; and Special Project Directive 8500 
(430), dated January 31,1980. 

The Bureau is undertaking an 
accelerated nonwildemess assessment 
of a corridor running from Prudhoe Bay 
to the Canadian border at the Alaska 
Highway. The accelerated 
nonwildemess assessment was 
approved to expedite the processing of 
the land use application for the 
construction of the Alaska Natural Gas 
Transportation System, as directed by 
the President The Golden Valley 
powerline was included in the 
assessment because it would be cost 
and time saving, as it is in close 
proximity to the Alaska Natural Gas 
Transportation System. 

This nonwildemess assessment 
covers 788 miles of linear corridor that 
ranges from 2 to 20 miles wide. The 
corridor is called the assessment area. 
The assessment area was selected to 
confine the assessment to a linear strip 
influenced by the existing trans-Alaska 
oil pipeline and its ancillary facilities, 
the Alaska Highway, Haines military 
fuel line, and other roads. 

This assessment area was divided 
into nine segments. Each of the nine 
segments is described in a separate 
narrative, which generally covers 
existing developments and the 
nonwilderness or potential wilderness 
characteristics of the public lands. 
Public lands adjacent to the assessment 
area were taken into account only if 
they affect the total size of a roadless 
area contiguous to public lands inside 


the assessment area. An assessment 
decision is to be issued for each 
segment; proposed decisions are 
discussed below. 

The term "assessment decision" 
rather than "inventory decision" is used. 
This is because the process used, 
although utilizing the same criteria as 
those described in the Wilderness 
Inventory Handbook identifies only 
those public lands that clearly lack 
wilderness characteristics. The 
assessment includes all public lands and 
islands and identifies lines within which 
such lands and islands do not possess 
wilderness characteristics, as defined by 
Section 2(c) of the 1964 Wilderness Act 
This line has been described using the 
nearest quarter section within the 
nonwildemess characteristic side to 
facilitate future reference. Lands beyond 
the assessment line may or may not 
possess wilderness characteristics and 
will be fully inventoried later. 

To expedite the decisionmaking 
process, a 30-day comment period has 
been authorized. The public comment 
period will start on the publication date 
of this notice and will end 30 calendar 
days from that date. 

The public is invited to comment on 
the nonwildemess assessment proposed 
decision. The public also is asked to 
submit additional information to assist 
the Bureau in the assessment of the 
nonwildemess or wilderness 
characteristics. Public comments and 
information should be mailed to the 
State Director (930), Bureau of Land 
Management, Alaska State Office, 701 C 
Street, Box 13, Anchorage, Alaska 99513. 

Copies of the summary narrative and 
maps are available upon request from 
the following BLM offices: Alaska State 
Office, 701 C Street, box 13, Anchorage, 
Alaska 99513; Fairbanks District Office. 
P.O. Box 1150, Fairbanks. Alaska 99707; 
Fortymile Resource Area Headquarters, 
P.O. Box 307, Tok, Alaska 99780. 

Information, larger-scale maps, and 
aerial photographs are available for 
review at the following offices: Alaska 
State Office (907-271-5069); Fairbanks 
District Office, Fairbanks, Alaska (907- 
356-2025); Fortymile Resource Area 
Headquarters, Tok. Alaska (907-883- 
4181); Bureau of Land Management, 
Division of Wilderness and 
Environmental Areas (430), Main 
Interior Building. Room 5600, 
Washington. D.C. (202-343-6064). 

During the formal public comment 
period, the following public meetings are 
scheduled: 


Town Location Date Time 

(p.m.) 


Tok........—....... Tok Multi purpose Center.Apr. 16 7:30 

Fairbanks_ Noel Wien Memorial Ubrary... Apr. 17 7:00 
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Town Location Date Time 

(pm) 


Anchorage ...... 8LM Anchorage District. 

Office Apr 23 7:00 


Prior to the public meetings, the U.S. 
Fish and Wildlife Service will have 
completed the wilderness assessment on 
lands under its jurisdiction and will be 
present at the meetings to discuss and 
clarify the results of this assessment. 
Public comments and information 
regarding that portion of the gas pipeline 
corridor passing through the Tetlin 
National Wildlife Refuge should be 
mailed to the Area Director, U.S. Fish 
and Wildlife Service, 1011 E. Tudor 
Road, Anchorage, Alaska 99503. 

All comments received during this 30- 
day comment period will be recorded, 
considered, analyzed, and evaluated 
before the final decision is made. All 
comments will be filed for future 
reference, and will be treated equally, 
whether they are mailed in or presented 


verbally or in writing at a public 
meeting. Comments received after the 
30-day comment period may be 
considered as long as they can be 
reviewed along with all other public 
comments without delaying the final 
decisions. 

The proposed nonwilderness 
assessment decisions is as follows: 

1. There are 983,000 acres of public 
lands and islands assessed which may 
have wilderness characteristics and are 
recommended to be inventoried at a 
later date. 

2. There are 1,499,000 acres of public 
lands and islands assessed, found to 
lack wilderness characteristics, and 
proposed to be dropped from further 
consideration under the wilderness 
review process and released from the 
constraints of interim management as 
specified in Section 603(c) of the Federal 
Land Policy and Management Act. 

The following provides a further 
breakdown of the above totals by 
assessment area segments: 


[Group 550] 

California; Filing of Plat of Survey 

March 27.1980. 

1. A plat of survey of the following 
described land, accepted March 6. 1980. 
will be officially filed in the California 
State Office, Sacramento, California, 
effective at 10:00 a.m. on May 23.1980: 

Mount Diablo Meridian, California 
T. 32 S.. R. 17 E. 

2. The plat represents the dependent 
resurvey of the Eighth Standard Parallel 
South, south boundary, T. 32 S., R. 17 E., 
and a portion of R. 18 E., the east, west, 
and north boundaries and a portion of 
the subdivisional lines, and the survey 
to complete sections 18,19, 30 and 31, T. 
32 S., R. 17 E. 

3. The above described lands are 
within the Los Padres National Forest, 
and not subject to disposition under the 
public land laws by reason of the 
official filing of the plat of survey. 

4. The area resurveyed is rolling 
mountainous land with elevations 
ranging from 1000 to 3100 feet above sea 
level. The soil consists of sandy loam to 
light gravel and the vegetation consists 
of dense chamise, scattered groves of 
oak timber, and native grasses. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, Room E-2841, 
2800 Cottage Way, Sacramento, 
California 95825. 

Herman J. Lyttge. 

Chief, Branch of Records and Data 
Management, 

(FR Doc. 00-10231 Filed 4-3-0O: 0:45 am) 

BILLING CODE 4310-04-M 


Las Cruces District Grazing Advisory 
Board Meeting 

Notice is hereby given in accordance 
with Pub. L. 94-579. that a meeting of the 
Las Cruces District Grazing Advisory 
Board will be held on Tuesday. May 6, 
1980. 

The meeting will begin at 10 a.m. in 
the Aggie Room of Howard Johnson’s 
Los Pueblos Motor Lodge at 2600 S. 
Valley Drive, Las Cruces, New Mexico. 

The agenda for the meeting will 
include: 

(1) Old business and approval of 
minutes. 

(2) Update on Environmental 
Statement efforts (Southern Rio Grande, 
Sacramento and McGregor). 

(3) Board recommendation on 
involvement. 

(4) Status of Fiscal Year 1980 range 
improvement projects. 


Summary Nonwilderness Assessment Proposed Decision (Statistical Breakdown) 


[Segment acreage) 


Segment and subsequent name and 
number 

Total assessment 
segment 

Pubttc land requiring 
review 

Public lands subject 
to inventory at later 
date 

Public lands removed 
from further 
wilderness review 

and IMP requirements 

Coast-01. 

445.000 

0 

0 

0 

Sagavanirktok-02... 

512,000 

512,000 

187.000 

325.000 

Abgun-03... 

528,000 

528,000 

305.000 

223.000 

Prospect-04... 

555.000 

551,300 

249,000 

302.300 

Yukon-05. 

725,000 

688,300 

191.300 

497.000 

Fairbanks-06. 

956.000 

0 

0 

0 

Dot Lake-07. 

503.000 

3,840 

3.840 

0 

Macomb Ptateau-07-01__ 

... 

(3.840) 

(3.840) 

(0) 

TetHn-06... 

Tetlin Indian Reservalion-08-01. 

Ladue River-00-09. 

501,000 

85,800 

(72,800) 

(13,000) 

18.800 

(5.800) 

(13.000) 

67.000 

(67.000) 

(0) 

Round totals ___ 

4.725.000 

2,369.000 

955,000 

1.414.000 

Donnelly-09. 

181.000 

113.000 

28,000 

85.000 

Grand total. 

4,906.000 

2.482.000 

983.000 

1.499.000 


3. Any lands which are presently included in applications for State selection or 
Native selection, which for some reason are not transferred and which are located 
within the area recommended for nonwildemess, are considered to be covered the 
same as other nonwildemess public lands and are no longer subject to the provi¬ 
sions of Section 603 of the Federal Land Policy and Management Act of 1976. 

After the 30-day comment period, considerations will be given to all public 
comments received and any additional data gathered by the Bureau for the pur¬ 
pose of changing or confirming the proposed decision. In either case, a final 
wilderness assessment decision will be published by June 1, 1980, in local Alaska 
news media and in the Federal Register. 

Curtis McVee, 

Alaska State Director. 

|FR Doc 00-10179 Filed 4-3-00; 0:45 am) 

BILLING CODE 4310-04- M 
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(5) Board recommendation on FY ’80 
Rl projects. 

(6) Status of Public Rangeland 
Improvement Act, FLPMA, and Natural 
Resource Defense Council requirements. 

a. Consultation/coordination. 

b. Implementation strategy. 

c. Monitoring. v 

d. Others? 

The meeting will be open to the public 
and interested persons may make oral 
statements to the Board during an 
allotted time period beginning at 2 p.m. 
and lasting for at least one-half hour. 

The District Manager may establish a 
time limit for oral statements depending 
on the number of persons wishing to 
make statements. Anyone wishing to 
make an oral statement must notify the 
District Manager. Bureau of Land 
Management, 1705 N Valley Drive (P.O. 
Box 1420) Las Cruces, New Mexico 
88001, by May 2,1980. 

Summary minutes of the Board 
meeting will be maintained in the Las 
Cruces BLM District Office and will be 
available for public inspection 
repoduction (during regular business 
hours) for 30 days following the meeting. 

March 28.1980. 

Daniel C. B. Rathbun, 

District Manager . 

(FR Doc. 80-10281 Filed 4-3-60; 8:45 am| 

BILLING CODE 4310-84-M 


Nevada; Filing of Plats of Survey and 
Order Providing for Opening of Lands 

March 28.1980. 

1. The Plats of Survey of lands 
described below will be officially filed 
at the Nevada State Office, Reno, 

Nevada, effective at 10:00 a.m., on May 

21,1980: 

Mount Deablo Meridian, Nevada 

T. 39 N., R. 54 E. 

Survey of Tracts 37, 38, 39, 40, 41, 42 and 

43. 

2. The land within the above township 
varies from nearly level hay meadows to 
high rolling hills. The soil is a clay loam 
mixed with gravel on the uplands and a 
sandy silt along the creeks. 

Water is provided by Gance, Pie and 
McClellan Creeks which flow through 
the township in an easterly direction. 

The vegetation is mostly sagebrush 
and bunchgrass on the uplands and wild 
meadow grasses along the creeks. The 
eastern portion of the township has 
been reseeded with crested wheat grass. 

Principal uses of the township are 
cattle grazing and raising of native hay. 

The Saval Ranch is located in secs. 5 
and 8. 

No mineral formations were noted 
during the course of the survey. 


3. 

Mount Diablo Meridian, Nevada 

T. 12 N., R. 55% E. 

Survey of Tract 37. 

4. The area surveyed Within Township 
12 North. Range 55% East, is nearly 
level land. The elevation is about 5400 
ft. above sea level. The soil is sandy 
clay loam. The vegetation consists of 
sagebrush, greasewood and native 
grass. 

The tract is situated along the west 
boundary of the Duckwater Indian 
Reservation. 

Access into the area is provided by 
Nevada State Highway No. 20, and 
numerous improved and unimproved 
roads. 

5. Subject to valid existing rights, the 
provisions of existing withdrawals and 
classifications, and the requirements of 
applicable law, the lands are hereby 
opened to such applications and 
petitions as may be permitted. All such 
valid applications received at or prior to 
10:00 a.m. on May 21,1980, shall be 
considered as simultaneously filed at 
that time. Those received thereafter 
shall be considered in order of filing. 

Inquiries concerning these lands shall 
be addressed to the Nevada State 
Office, Bureau of Land Management, 300 
Booth Street, P.O. Box 12000, Reno. 
Nevada 89520. 

Dated: March 28,1980. 

Loyd C. Miller, 

Chief Branch of Records and Data 
Management 

[FR Doc 80-10241 Filed 4-3-80:8 45 am] 

BILUNG CODE 4310-84-M 


Wyoming; Proposed Decision on 
Intensive Wilderness Inventory 

This proposed decision is issued 
under the authority of Section 603 of the 
Federal Land Policy and Management 
Act of October 21,1976, and under the 
guidelines provided in Step 5 of the 
Wilderness Inventory Handbook of 
September 27,1978, issued by the U.S* 
Department of the Interior, Bureau of 
Land Management 

Wyoming began the wilderness 
inventory of public lands by 
announcement in the Federal Register 
on November 16,1978. The inventory 
has been done in two stages consisting 
of an initial inventory and an intensive 
inventory. The initial inventory was 
begun with the 1978 notice and the 
results of the initial inventory were 
announced in the Federal Register on 
February 7,1979 (44 FR 7820). At that 
time 86 inventory units totaling 1,037,000 
acres were proposed for intensive 
inventory and a 90-day comment period 


was begun. During that comment period 
11 formal open houses and 12 public 
meetings were held to inform die public 
of the wilderness inventory process and 
obtain input. 

The final decision on the initial 
inventory was announced in the Federal 
Register on July 10,1979 (44 FR 40429). 

In that decision, 83 units totaling 
1,186,400 acres were identified for 
intensive inventory. During the summer 
and fall of 1979 the intensive inventory 
was conducted. Files have been 
prepared on each inventory unit and 
these materials are now available for 
public review and comment. 

The Secretary of the Interior directed 
that the wilderness inventory of all 
inventory units on the "Overthrust Belt” 
be completed by December 31,1979. 
Wyoming had seven units on the 
Overthrust Belt plus six additional units 
on which the intensive inventory was 
completed which were announced in the 
Federal Register on August 15,1979 (44 
FR 47812). Tliat notice proposed two of 
the Overthrust Belt units and a portion 
of one other unit as Wilderness Study 
Areas (WSA). The other 10 units were 
proposed to be released from the 
inventory due to lack of wilderness 
characteristics. The ensuing 90-day 
comment period did not generate any 
valid rationale to change the proposed 
decision and on December 14,1979, the 
final decision for the Overthrust Belt 
units established the Raymond 
Mountain (WY-04D-221) and Lake 
Mountain (WY-O4B-110) units and a 
portion of the Prospect Mountain (WY- 
Q30-303a) unit as Wilderness Study 
Areas. This decision was subject to 
protest and seven protests were 
received. Those protests were carefully 
reviewed and evaluated and a decision 
was published in the Federal Register on 
March 6.1980 (45 FR 14667), stating that 
the December 14,1979, decision remains 
unchanged except that a minor 
modification was made to the boundary 
of the Raymond Mountain WSA. 

The decision on one of the six 
additional units (WY-030-115, Lysite 
Badlands) was deferred to be 
announced with the other 70 units in 
Wyoming. The proposed decision on 
that unit is included in this 
announcement. 

This notice announces the proposed 
decision on 71 intensive inventory units 
encompassing approximately 1,059,000 
acres. Beginning on the date of 
publication of this notice and running 
until July 7,1980, the public is invited to 
review this proposed decision and make 
comments to the State Director, Bureau 
of Land Management, P.O. Box 1828, 
Cheyenne, Wyoming 82001. 
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This proposed decision is set forth in 
the following table which lists each 
inventory unit and the proposed 
decision for each unit. About 496,724 
acres have been tentatively determined 
to possess wilderness characteristics as 
set forth in Section 2(c) of the 1964 
Wilderness Act and are proposed as 
WSA’s. The remaining area, consisting 
of about 562,263 acres, has been 


tentatively determined not to possess 
wilderness characteristics as set forth in 
Section 2(c) of the 1964 Wilderness Act 
and is therefore, proposed to be dropped 
from further consideration under the 
wilderness review process and released 
from the constraints of interim 
management as specified in Section 
603(c) of the Federal Land Policy and 
Management Act. 


Acres Acres 

proposed to proposed as 
drop WSA’s 


Woriand District: 


WY-010-104a.b,c_ Owl Creek. 

126a..—-- Big Draw.. 

130a.. —Sheep Mountain.... 

13ia.—.—.Red Butte....... 

220a.——... Bud Kimball Creek 

221a-——-—. Honeycombs.. 

222a.. Cedar Mountain. 

222b.... Cedar Mountain. 

236a.—..... Luman Creek 

239a.«..- Paint Rock. 

240a........— Medicine Lodge. 

24la. b, c.—.—..... Potato Ridge.** 

242a- Trapper Creek. 

334a..—.—. Emblem Draw.. 

335a....-—.. McCuHoogh Peak... 

346a. b...„— --- Foster Gulch_... 




- 710 

12.720 17.150 

5.050 23.250 

150 11.350 

27.300 __ 

43.000 21.000 

5,265 21.570 

10.660 .. 

660 

2.770 

2,270 7,740 

56.590 _ 

-.7.200 

48.300 .. 

- 25,210 

30.210 -.. 


Rawfcns District 

WY-030-101.. 

Sweetwater Canyon. 


106.—_ 

Whiskey Mountain. 


107. 

Whiskey Mountain .. 


108. 

Whiskey Mountain... 


109. . 

Dubois Badlands. 


110.. 

Whiskey Mountain. 


111... 

Copper Mountain..-. 


113... 

Lysite Mountain. 


115. 

Lysite Badlands. 


120----.. 

Sweetwater Rocks. 


121___ 

Sweetwater Rocks. 


122. 

Sweetwater Rocks. 


123a.. 

SweetWater Rocks 


123b__ 

Sweetwater Rocks. 


301. 

Encampment River Canyon .... 



Bennett Mountains. 


306-"™"™.™ LJ!Z 

Pedro Mountains. 


401..- . 

Adobe Town_. 


407. 

Ferris Mountain.-. 



9.056 —__ 

1,707 _ 

421 ~.. 

350 ..-. 

4.520,.. 

487 

—. 6.858 

7.330 ... 

14,831 -.. 

.6,316 

8.506 ...._ 

596 12,789 

7.747 7.041 

7,514... 

5.840 .. 

1,358 5,722 

5,990 - 

22.000 33.000 

2.660 20.495 


Rock Springs District 


WY-040-104 - South Soda lake _ 

105-.——....- - — Cottonwood Creek ..._ 

106 ..—. East Fork . w . 

114,115. 116 ..-. LaBarge Islands .- . 

125 --— New Fork Island. — .. . 

306 .—....— Buffalo Hump.- ____ 

307 .—. — Sand Dunes ...... 

311 312 -.. Alkali Draw/Bush Rim. 

313 .—. — South Pinnacles .-__ 

314, 316-—.~.- Pinnacles/Big Empty ...... 

316,317.. ., Alkali Basin/East Sand Dunes . 

318 --- Red Lake __ 

319 --- Bush Creek __ 

323 -....— Honeycomb Buttes. 

324 .—.— Oregon Buttes .—. 

326 —.—-.- Whitehorse Creek..- ... 

326 .—-—.--- Harris Slough ... 

327 -- Elk Mountain.. . 

335 -- Mill Creek .. 

401, 402 --——— Devil’s PiaygroundTTwki Buttes 

403,404 --- Anvil Wash/Butte Wash .. 

405 . WHdhorse Basin. 

4 06 ..—........ Red Creek Badlands . 

407.™ -—-— Red Creek Badlands __ 

408 ...---- Adobe Town. ..... 

410 -™.---- Teepee Mountain ___ 

Casper District: 

WY-060-101 _ _—. r laBome _ 

201a. .-—-- Gardner Mountain _ 

202— ... —. North Fork Powder River— 

204 -- > - Fortification Creek __ 


70_ 

3.540 .....-.— 

4,085 1,415 

180 ™. 

72 ..... 

- 10.300 

3.816 27,200 

- 16.990 

560 10.826 

13.797 ___ 

33.690 12.800 

1.087 9,515 

15.188.. 

31.161 41,620 

7,158_ 

6,690 . .. 

13,225 ... 

7,795 .. 

614 1.300 

—.- 26.605 

22.560 _ 

4,753 _ 

12,064 

--- 9.558 

8,970 52.710 

- 3,572 


3.800 -... 

12,017 6.423 

10,017 10.089 

15.681 12.419 


Total acreage 


562.263 


496.724 
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After the close of the public comment 
period, on July 7.1980, all public 
comments received will be evaluated 
and a final decision identifying 
Wilderness Study Areas as well as 
areas to be dropped from further 
consideration will be issued in early 
September 1980. 

A detailed synopsis of this proposal, 
including 1:1,000.000 scale maps showing 
the wilderness inventory units affected, 
will be published in the form of a 
newspaper supplement which will 
appear in all daily newspapers in 
Wyoming the weekend of April 5-6, 

1980. This supplement may also be 
obtained from any of the BLM offices 
listed at the end of this notice. Comment 
forms will be included in the newspaper 
supplements and may also be obtained 
from all BLM offices in Wyoming. 

A 1:500,000 scale map plus a 
transparent overlay depicting the 
affected inventory units are available 
for purchase from the Wyoming State 
Office of BLM. 

1:500,000 scale colored status map—$5.00 
each copy. Transparent overlay No. 5 dated 
April 1980—$4.00 each copy. Paper copy of 
overlay No. 5—$2.50 each copy. 

Anyone wishing to review the 
intensive inventory files for the above 
listed units may do so at the appropriate 
District Office or at the Wyoming State 
Office, 

Copies of these files may be obtained 
for a copy fee of 25 cents per page. 
However, a photocopy of the Vfe-inch=l 
mile scale maps showing inventory unit 
boundaries will be available at no 
charge for up to three inventory units. 
Additional map orders will be subject to 
the copy fee rate. 

To facilitate public review and 
comment on this proposal, the following 
schedule of open houses and public 
meetings is established: 

Informal Open Houses 
Rawlins District 

April 22, 23.1980. Rawlins District Office, 

1300 Third Street, Rawlins. 9 a.m.-5 p.ra., 7- 

9 p.m. 

April 24,1980. Student Union. University of 
Wyoming campus. Laramie. 10 a.m.-4 p.m. 
April 29,30,1980. Lander Resource Area 
Office, Highway 287 South, Lander. 9 a.m.- 
5 pm., 7-9 p.m. 

Rock Springs District 

May 7.1980. Big Sandy/Salt Wells Resource 
Area Office. Highway 187 North, Rock 
Springs. 1-4:30 p.m., 7-9 pm. 

May 8,1980. Pinedale Resource Area Office, 
Molyneux Building, Pinedale. 1-4:30 p.m., 
7-9 pm. 

Woriand District 

April 15.1980. Commission's Office. Park 
County Court House. 1002 Sheridan 
Avenue, Cody. 2-8 p.m. 

April 18,1980. Big Horn Federal Savings 8 
Loan. 33 North Sixth. Greybull. 2-8 p.m. 


April 22,1980. Commissioners Hearing 
Room, Hot Springs County Court House, 

400 Arapahoe. Thermopolis. 2-8 p.m. 

April 23.1980. BLM Annex, 1701 Robertson 
Avenue, Woriand. 2-8 pm. 

Casper District 

May 28,1980. Buffalo Resource Area Office, 
Buffalo. 1-5 p.m. 

June 4.1980. Casper District Office, 951 Union 
Boulevard. Casper. 1-5 p.m. 

Public Meetings 

Casper District 

May 28.1980. Catholic Recreation Center. 196 
East Snyder. Buffalo. 7:30 p.m. 

June 4.1980. Natrona County Public Library. 
Crawford Room. 307 East Second. Casper. 7 
p.m. 

Rawlins District 

May 22.1980. Lander Valley High School 
Auditorium. 1000 Main, Lander. 7 p.m. 

May 29. 198a Jeffrey Center. Third and 
Spruce. Rawlins. 7 pjn 
June 3.1980. Commerce & Industry 
Auditorium, University of Wyoming 
campus, Laramie. 7 p.m. 

June 4.1980. Casper (coordinated with Casper 
District). 7 p.m. 

Rock Springs District 

June 4.1980. Western Wyoming College, 
College Hill. Rock Springs. 7 p.m. 

June 5,1980. Pinedale Resource Area Office. 
Molyenux, Building, Pinedale. 7 pm. 

Woriand District 

June 4,1980. Woriand High School Little 
Theater, 19th and Washakie Avenue, 
Woriand. 7 p.m. 

June 5.1980. Club Room. Convention Center, 
1240 Beck Avenue. Cody. 7 p.m. 

Those persons or organizational 
representatives planning to participate 
and make oral comment at one or more 
of the above public meetings are urged 
to also submit written comments. Those 
wishing to submit comments other than 
at the public meetings are requested to 
send their comments to the State 
Director, Bureau of Land Management, 
P.O. box 1828. Cheyenne. Wyoming 
82001. 

All public comments received during 
the 90-day comment period will be 
recorded, analyzed, evaluated, and filed 
for future reference. All comments will 
be treated equally, whether they are 
mailed or presented verbally or in 
writing at a public meeting. Comments 
received after the 90-day comment 
period may be considered as long as 
they can be reviewed along with all 
other public comments without delaying 
the final decision. 

Additional information on this 
program is available on request from all 
BLM offices in Wyoming as listed 
below. These offices are also available 
for contact regarding input to the 
wilderness inventory. 


State Director. Bureau of Land Management. 

P.O. Box 1828, 2515 Warren Avenue. 

Cheyenne, Wyoming 82001, (307) 778-2220. 

extension 2413. 

Woriand District Office. District Manager, 
P.O. Box 119,1700 Robertson Avenue. 
Woriand, Wyoming 82401, (307) 347- 
6151. 

Grass Creek Resource Area. 1 

Washakie Resource Area.* 

Cody Resource Area. Area Manager, P.O. 
Box 528,113113th, Cody, Wyoming 
82414. (307) 587-2218. 

Rawlins District Office. District Manager. 

P.O. Box 670,1300 Third Street, Rawlins, 
Wyoming 82301. (307) 324-7171. 

Divide Resource Area. 1 

Medicine Bow Resource Area. 1 

Lander Resource Area. Manager. P.O. Box 
589. Lander. Wyoming 82520, (307) 332- 
4220. 

Rock Springs District Office. District 

Manager. P.O. Box 1869, Highway 187 
North, Rock Springs. Wyoming 82901, 
(307) 382-5350. 

Bifl Sandy Resource Area. 1 

Salt Wells Resource Area. 1 

Pinedale Resource Area, Area Manager, 
Molyneux Building. Pinedale, Wyoming 
82941. (307) 487-4358. 

Kemmerer Resource Area, Area Manager, 
P.O. Box 632, Kemmerer, Wyoming 83101, 
(307) 887-3933. 

Casper District Office, District Manager, 951 
Union Boulevard. Casper. Wyoming 
82601, (307) 265-5550, extension 5101. 

Platte River Resource Area. 1 

Buffalo Resource Areas. Area Manager, 

P.O. Box 670, Buffalo. Wyoming 82834, 
(307) 684-5588. 

Newcastle Resource Area, Area Manager, 
Highway 16 Bypass, Newcastle, 

Wyoming 82701, (307) 746-4453. 

Maxwell T. Ueurance, 

State Director . 

[FR Doc. 80-9243 Filed 4-3-80; 8*5 am| 

BILLING CODE 4310-84-M 


Geological Survey 

Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf 

agency: U.S. Geological Survey, 
Department of the Interior. 
action: Notice of the receipt of a 
proposed development and production 
plan. 

SUMMARY: This notice announces that 
ARCO Oil and Gas Company, lessee of 
OCS oil and gas leases OCS-G 2832 and 
OCS-G 3498, Blocks 205 andm West 
Cameron Area, submitted March 19, 
1980, a proposed Development and 
Production Plan describing the 
development and production activities it 
proposes to conduct on leass OCS-G 
3932 and OCS-G 3496. The proposed 
Development and Production Plan for 
leases OCS-G 2932 and OCS-G 3496 is 
available for review at the offices of the 


* Located at the District Office. 
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Conservation Manager, Gulf of Mexico 
OCS Region, U.S. Geological Survey, 
3301 N. Causeway Blvd., Room 147, 
Metairie, Louisiana 70002. This notice 
solicits the submission of the comments 
and recommendations by interested 
parties for the consideration of the 
Geological Survey during its review and 
disposition of ARCO’s proposed 
Development and Production Plan for 
OCS oil and gas lease OCS-G 2932 and 
OCS-G 3496. 

DATES: Comments and 
recommendations must be received by 
May 5,1980. 

ADDRESS: Comments and 
recommendations must be written and 
submitted in sufficient time to insure 
their receipt by the date specified above. 
Comments and recommendations must 
be submitted to the Conservation 
Manager, Gulf of Mexico OCS Region, 
U.S. Geological Survey. Post Office Box 
7944, Metairie, Louisiana 70010. 

FOR FURTHER INFORMATION CONTACT: 
U.S. Geological Survey, Mr. Terry Hight, 
Petroleum Engineer, Post Office Box 
7944, Metairie, Louisiana 70010, Phone 
837-4720, Ext. 206. 

supplementary information: Revised 
rules governing practices and 
procedures under which the U.S. 
Geological Survey makes information 
contained in Development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective on December 
13,1979. (44 FR 53685). Those practices 
and procedures are set out in a revised 
Section 250.34 of Title 30 of the Code of 
Federal Regulations. 

The regulations in Section 250.34, 
Exploration, Development, and 
Production Plans, are specifically 
designed, among other things, to assist 
affected States in their efforts to protect 
the marine, coastal, and human 
environments. They recognize that the 
OCS oil and gas development and 
production activities described in 
proposed Development and Production 
Plans may have identifiable effects on 
the environment and provide for the 
participation of the Governors of 
affected States, the executives of 
affected local governments, and other 
interested parties, together with the U.S. 
Geological Survey, in its review and 
decision-making process. 

The U.S. Geological Survey 
encourages the involvement of 
representatives of affected States and 
local governments and other interested 
parties in the Federal decision-making 
process relating to OCS oil and gas 
exploration, development, and 
production activities. It views as 


essential the establishment of an 
effective information exchange and 
consultation and coordination 
mechanisms between jurisdictions to the 
maximum extent possible without 
infringing upon the special 
responsibilities of the respective 
jurisdictions. It also views as essential 
the establishment of uniform practices 
and procedures for review and 
disposition of proposed Development 
and Production Plans which conform 
with the requirements of applicable 
laws, regulations, and lease terms. 

It believes that it is important to 
provide documentation of the careful 
consideration given comments and 
recommendations made by others 
during the decision-making process 
relating to OCS oil and gas development 
and production activities (e.g., during 
the review and disposition of proposed 
Development and Production Plans and 
revisions of approved Development and 
Production Plans). 

Public Availability 

At the time that copies of a proposed 
Development and Production Plan are 
transmitted to other Federal Bureaus 
and Agencies for review, a copy of the 
proposed Development and Production 
Plan (except for those portions that have 
been determined to be exempt from 
disclosure in accordance with the 
Freedom of Information Act) and a copy 
of the accompanying Environmental 
Report (Development/Production), when 
there is an Environmental Report 
(Development/Production), are made 
available to the public. 

The Conservation Manager is 
responsible for assuring that proposed 
Development and Production Plans 
submitted in accordance with the 
provisions of 30 CFR Section 250.34 are 
reviewed and acted upon in accordance 
with established practices and 
procedures which include a 
comprehensive review of the 
environmental impacts of the proposed 
activities and a comprehensive review 
of the technological aspects of the 
proposed activities. Both reviews must 
be completed in time for the Survey to 
approve, disapprove, or require 
modification of a proposed Development 
and Production Plan within 60 calendar 
days after the period of time provided 
for comments by the Governors of 
affected States and the executives of 
affected local governments or within 60 
calendar days following the release of 
the final Environmental Impact 
Statement prepared pursuant to the 
National Environmental Policy Act of 
1969. 

Reviewers of proposed Development 
and Production Plans are encouraged to 


expedite their review of the plans and to 
submit their comments and 
recommendations on the plans as 
quickly as possible. Comments and 
recommendations received in 
connection with a proposed 
Development and Production Plan are 
considered carefully during the decision¬ 
making process. The consideration given 
to each comment and recommendation 
received before the deadline stated in 
this notice will be documented either in 
the written materials prepared in 
connection with the environmental 
impact review process or in the decision 
document which sets forth the decision 
on the disposition of the proposed 
Development and Production Plan (i.e., 
approved, disapproved, or modification 
required) and the reasons behind that 
decision. 

Dated: March 24.1980. 

Lowell G. Hammons, 

Conservation Manager, Gulf of Mexico OCS 
Region. 

IFF Doc. 80-10255 Filed 4-3-80:8:45 anil 

BILLING CODE 4310-31-41 


Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf 

agency: U.S. Geological Survey, 
Department of the Interior. 
action: Notice of the receipt of a 
proposed development and production 
plan. 

. summary: This notice announces that C 
& K Offshore Company, lessee of OCS 
oil and gas lease OCS-G 2860, Block 237, 
East Cameron Area, submitted March 
20,1980, a proposed Development and 
Production Plan describing the 
development and production activities it 
proposes to conduct on lease OCS-G 
2860. The proposed Development and 
Production Plan for lease OCS-G 2860 is 
available for review at the offices of the 
Conservation Manager, Gulf of Mexico 
OCS Region, U.S. Geological Survey, 
3301 N. Causeway Blvd., Room 147, 
Metairie, Louisiana 70002. This notice 
solicits the submission of the comments 
and recommendations by interested 
parties for the consideration of the 
Geological Survey during its review and 
disposition of C & K’s proposed 
Development and Production Plan for 
OCS oil and gas lease OCS-G 2860. 
DATES: Comments and 
recommendations must be received by 
May 5,1980. 

ADDRESS: Comments and 
recommendations must be written and 
submitted in sufficient time to insure 
their receipt by the date specified above. 
Comments and recommendations must 
be submitted to the Conservation 
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Manager, Gulf of Mexico OCS Region, 

U S. Geological Survey. Post Office Box 
7944, Metairie, Louisiana 70010. 
for further information contact; 

U S. Geological Survey. Mr. Emile 
Simoneaux, Petroleum Engineer, Post 
Office Box 7944, Metairie, Louisiana 
70010, Phone 837-4720, Ext. 206. 
SUPPLEMENTARY information: Revised 
rules governing practices and 
procedures under which the U.S. 
Geological Survey makes information 
contained in Development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective on December 
13,1979, (44 FR 53685). Those practices 
and procedures are set out in a revised 
Section 250.34 of Title 30 of the Code of 
Federal Regulations. 

The regulations in Section 250.34, 
Exploration, Development, and 
Production Plans, are specifically 
designed, among other things, to assist 
affected States in their efforts to protect 
the marine, coastal, and human 
environments. They recognize that the 
OCS oil and gas development and 
production activities described in 
proposed Development and Production 
Plans may have identifiable effects on 
the environment and provide for the 
participation of the Governors of 
affected States, the executives of 
affected local governments, and other 
interested parties, together with the U.S. 
Geological Survey, in its review and 
decision-making process. 

The U.S. Geological Survey 
encourages the involvement of 
representatives of affected States and 
local governments and other interested 
parties in the Federal decision-making 
process relating to OCS oil and gas 
exploration, development and 
production activities. It views as 
essential the establishment of an 
effective information exchange and 
consultation and coordination 
mechanisms between jurisdictions to the 
maximum extent possible without 
infringing upon the special 
responsibilities of the respective 
jurisdictions. It also views as essential 
the establishment of uniform practices 
and procedures for review and 
disposition of proposed Development 
and Production Plans which conform 
with the requirements of applicable 
laws, regulations, and lease terms. 

It believes that it is important to 
provide documentation of the careful 
consideration given comments and 
recommendations made by others 
during the decisionmaking process 
relating to OCS oil and gas development 
and production activities (e.g., during 


the review and disposition of proposed 
Development and Production Plans and 
revisions of approved Development and 
Production Plans). 

Public Availability 

At the time that copies of a proposed 
Development and Production Plan are 
transmitted to other Federal Bureaus 
and Agencies for review, a copy of the 
proposed Development and Production 
Plan (except for those portions that have 
been determined to be exempt from 
disclosure in accordance with the 
Freedom of Information Act) and a copy 
of the accompanying Environmental 
Report (Development/Production), when 
there is an Environmental Report 
(Development/Production), are made 
available to the public. 

The Conservation Manager is 
responsible for assuring that proposed 
Development and Production Plans 
submitted in accordance with the 
provisions of 30 CFR Section 250.34 are 
reviewed and acted upon in accordance 
with established practices and 
procedures which include a 
comprehensive review of the 
environmental impacts of the proposed 
activities and a comprehensive review 
of the technological aspects of the 
proposed activities. Both reviews must 
be completed in time for the Survey to 
approve, disapprove, or require 
modification of a proposed Development 
and Production Plan within 60 calendar 
days after the period of time provided 
for comments by the Governors of 
affected States and the executives of 
affected local governments or within 60 
calendar days following the release of 
the final Environmental Impact 
Statement prepared pursuant to the 
National Environmental Policy Act of 
1969. 

Reviewers of proposed Development 
and Production Plans are encouraged to 
expedite their review of the plans and to 
submit their comments and 
recommendations on the plans as 
quickly as possible. Comments and 
recommendations received in 
connection with a proposed 
Development and Production Plan are 
considered carefully during the decision¬ 
making process. The consideration given 
to each comment and recommendation 
received before the deadline stated in 
this notice will be documented either in 
the written materials prepared in 
connection with the environmental 
impact review process or in the decision 
document which sets forth the decision 
on the disposition of the proposed 
Development and Production Plan (i.e., 
approved, disapproved, or modification 
required) and the reasons behind that 
decision. 


Dated: March 24,198a 
Lowell G. Hammons, 

Conservation Manager. Gulf of Mexico OCS 
Region. 

(FR Doc. 80-10250 Piled 4-5-00:8:45 am) 

BILLING CODE 4310-31-M 


Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf 

AGENCY: U.S. Geological Survey. 
Department of the Interior. 
action: Notice of the receipt of a 
proposed development and production 
plan. 

summary: This notice announces that 
Chevron U.S.A. Inc., lessee of OCS oil 
and gas leases OCS 0374 and OCS-G 
1295, Blocks 41 and 37, Main Pass Area, 
submitted March 20,1980, a proposed 
Development and Production Plan 
describing the development and 
production activities it proposes to 
conduct on leases OCS 0374 and OCS-G 
1295. The proposed Development and 
Production Plan for leases OCS 0374 and 
OCS-G 1295 is available for review at 
the offices of the Conservation Manager, 
Gulf of Mexico OCS Region. U.S. 
Geological Survey. 3301 N. Causeway 
Blvd., Room 147, Metairie, Louisiana 
70002. This notice solicits the 
submission of the comments and 
recommendations by interested parties 
for the consideration of the Geological 
Survey during its review and disposition 
of Chevron’s proposed Development and 
Production Plan for OCS oil and gas 
leases OCS 0374 and OCS-G 1295. 
DATES: Comments and 
recommendations must be received by 
May 5,1980. 

address: Comments and 
recommendations must be written and 
submitted in sufficient time to insure 
their receipt by the date specified above. 
Comments and recommendations must 
be submitted to the Conservation 
Manager. Gulf of Mexico OCS Region, 
U.S. Geological Survey. Post Office Box 
7944, Metairie, Louisiana 70010. 

FOR FURTHER INFORMATION CONTACT: 
U.S. Geological Survey, Mr. Terry Hight, 
Petroleum Engineer. Post Office Box 
7944, Metairie, Louisiana 70010. Phone 
837-4720, Ext. 206. 

SUPPLEMENTARY information: Revised 
rules governing practices and 
procedures under which the U.S. 
Geological Survey makes information 
contained in Development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective on December 
13,1979 (44 FR 53685). Those practices 
and procedures are set out in a revised 
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Section 250.34 of Title 30 of the Code of 
Federal Regulations. 

The regulations in Section 250.34, 
Exploration, Development, and 
Production Plans, are specifically 
designed, among other things, to assist 
affected States in their efforts to protect 
the marine, coastal, and human 
environments. They recognize that the 
OCS oil and gas development and 
production activities described in 
proposed Development and Production 
Plans may have identifiable effects on 
the environment and provide for the 
participation of the Governors of 
affected States, the executives of 
affected local governments, and other 
interested parties, together with the U.S. 
Geological Survey, in its review and 
decision-making process. 

The U.S. Geological Survey 
encourages the involvement of 
representatives of affected States and 
local governments and other interested 
parties in the Federal decision-making 
process relating to OCS oil and gas 
exploration, development, and 
production activities. It views as 
essential the establishment of an 
effective information exchange and 
consultation and coordination 
mechanisms between jurisdictions to the 
maximum extent possible without 
infringing upon the special 
responsibilities of the respective 
jurisdictions. It also views as essential 
the establishment of uniform practices 
and procedures for review and 
disposition of proposed Development 
and Production Plans which conform 
with the requirements of applicable 
laws, regulations, and lease terms. 

It believes that it is important to 
provide documentation of the careful 
consideration given comments and 
recommendations made by others 
during the decision-making process 
relating to OCS oil and gas development 
and production activities (e.g., during 
the review and disposition of proposed 
Development and Production Plans and 
revisions of approved Development and 
Production Plans). 

Public Availability 

At the time that copies of a proposed 
Development and Production Plan are 
transmitted to other Federal Bureaus 
and Agencies for review, a copy of the 
proposed Development and Production 
Plan (except for those portions that have 
been determined to be exempt from 
disclosure in accordance with the 
Freedom of Information Act) and a copy 
of the accompanying Environmental 
Report (Development/Production), when 
there is an Environmental Report 
(Development/Production), are made 
available to the public. 


The Conservation Manager is 
responsible for assuring that proposed 
Development and Production Plans 
submitted in accordance with the 
provisions of 30 CFR Section 250.34 are 
reviewed and acted upon in accordance 
with established practices and 
procedures which include a 
comprehensive review of the 
environmental impacts of the proposed 
activities and a comprehensive review 
of the technological aspects of the 
proposed activities. Both reviews must 
be completed in time for the Survey to 
approve, disapprove, or require 
modification of a proposed Development 
and Production Plan within 60 calandar 
days after the period of time provided 
for comments by the Governors of 
affected States and the executives of 
affected local governments or within 60 
calandar days following the release of 
the final Environmental Impact 
Statement prepared pursuant to the 
National Environmental Policy Act of 
1969. 

Reviewers of proposed Development 
and Production Plans are encouraged to 
expedite their review of the plans and to 
submit their comments and 
recommendations on the plans as 
quickly as possible. Comments and 
recommendations received in 
connection with a proposed 
Development and Production Plan are 
considered carefully during the decision¬ 
making process. The consideration given 
to each comment and recommendation 
received before the deadline stated in 
this notice will be documented either in 
the written materials prepared in 
connection with the environmental 
impact review process or in the decision 
document which sets forth the decision 
on the disposition of the proposed 
Development and Production Plan (i.e., 
approved, disapproved, or modification 
required) and the reasons behind that 
decision. 

Dated: March 24,1980. 

Lowell G. Hammons, 

Conservation Manager, Gulf of Mexico OCS 
Region. 

[FR Doc 00-10257 Filed 4-3-00. 045 am) 

BILLING CODE 4310-31-M 


Oil and Gas and Sulphur Operations In 
the Outer Continental Shelf 

agency: U.S. Geological Survey. 
Department of the Interior. 
action: Notice of the Receipt of a 
Proposed Supplemental Development 
and Production Plan. 

summary: This notice announces that 
Gulf Oil Exploration and Production 
Company, lessee of OCS oil and gas 


lease OCS-G 3543, Block 24, Vermilion 
Area, submitted March 18,1980, a 
proposed Development and Production 
Plan describing the development and 
production activities it proposes to 
conduct on lease OCS-G 3543. The 
proposed Development and Production 
Plan for lease OCS-G 3543 is available 
for review at the offices of the 
Conservation Manager, Gulf of Mexico 
OCS Region, U.S. Geological Survey, 
3301 N. Causeway Blvd., Room 147, 
Metairie, Louisiana 70002. This notice 
solicits the submission of the comments 
and recommendations by interested 
parties for the consideration of the 
Geological Survey during its review and 
disposition of Gulfs proposed 
Development and Production Plan for 
OCS oil and gas lease OCS-G 3543. 
DATES: Comments and 
recommendations must be received by 
May 5,1980. 

address: Comments and 
recommendations must be written and 
submitted in sufficient time to insure 
their receipt by the date specified above. 
Comments and recommendations must 
be submitted to the Conservation 
Manager, Gulf of Mexico OCS Region, 
U.S. Geological Survey, Post Office Box 
7944, Metairie. Louisiana 70010. 

FOR FURTHER INFORMATION CONTACT: 
U.S. Geological Survey, Mr. Terry Hight, 
Petroleum Engineer, Post Office Box 
7944, Matairie, Louisiana 70010, Phone 
837-4720, Ext. 206. 

supplementary information: Revised 

rules governing practices and 
procedures under which the U.S. 
Geological Survey makes information 
contained in development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective on December 
13,1979 (44 FR 53685). Those practices 
and procedures are set out in a revised 
Section 250.34 of Title 30 of the Code of 
Federal Regulations. 

The regulations in Section 250.34, 
Exploration, Development, and 
Production Plans, are specifically 
designed, among other things, to assist 
affected States in their efforts to protect 
the marine, coastal, and human 
environments. They recognize that the 
OCS oil and gas development and 
production activities described in 
proposed Development and Production 
Plans may have identifiable effects on 
the environment and provide for the 
participation of the Governors of 
affected States, the executives of 
affected local governments, and other 
interested parties, together with the U.S. 
Geological Survey, in its review and 
decision-making process. 
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The U.S. Geological Survey 
encourages the involvement of 
representatives of affected States and 
local governments and other interested 
parties in the Federal decision-making 
process relating to OCS oil and gas 
exploration, development, and 
production activities. It views as 
essential the establishment of an 
effective information exchange and 
consultation and coordination 
mechanisms between jurisdictions to the 
maximum extent possible without 
infringing upon the special 
responsibilities of the respective 
jurisdictions. It also views as essential 
the establishment of uniform practices 
and procedures for review and 
disposition of proposed Development 
and Production Plans which conform 
with the requirements of applicable 
laws, regulations, and lease terms. 

It believes that it is important to 
provide documentation of the careful 
consideration given comments and 
recommendations made by others 
during the decision-making process 
relating to OCS oil and gas development 
and production activities (e.g., during 
the review and disposition of proposed 
Development and Production Plans and 
revisions of approved Development and 
Production Plans). 

Public Availability 

At the time that copies of a proposed 
Development and Production Plan are 
transmitted to other Federal Bureaus 
and Agencies for review, a copy of the 
proposed Development and Production 
Plan (except for those portions that have 
been determined to be exempt from 
disclosure in accordance with the 
Freedom of Information Act) and a copy 
of the accompanying Environmental 
Report (Development/Production), when 
there is an Environmental Report 
(Development/Production), are made 
available to the public. 

The Conservation Manager is 
responsible for assuring that proposed 
Development and Production Plans 
submitted in accordance with the 
provisions of 30 CFR Section 250.34 are 
reviewed and acted upon in accordance 
with established practices and 
procedures which include a 
comprehensive review of the 
environmental impacts of the proposed 
activities and a comprehensive review 
of the technological aspects of the 
proposed activities. Both reviews must 
be completed in time for the Survey to 
approve, disapprove, or require 
modification of a proposed Development 
and Production Plan within 60 calendar 
days after the period of time provided 
for comments by the Governors of 
affected States and the executives of 


affected local governments or within 60 
calendar days following the release of 
the final Environmental Impact 
Statement prepared pursuant to the 
National Environmental Policy Act of 
1969. 

Reviewers of proposed Development 
and Production Plans are encouraged to 
expedite their review of the plans and to 
submit their comments and 
recommendations on the plans as 
quickly as possible. Comments and 
recommendations received in 
connection with a proposed 
Development and Production Plan are 
considered carefully during the decision¬ 
making process. The consideration given 
to each comment and recommendation 
received before the deadline stated in 
this notice will be documented either in 
the written materials prepared in 
connection with the environmental 
impact review process or in the decision 
document which sets forth the decision 
on the disposition of the proposed 
Development and Production Plan (i.e., 
approved, disapproved, or modification 
required) and the reasons behind that 
decision. 

Dated: March 24.1980. 

Lowell G. Hammons, 

Conservation Manager , Gulf of Mexico OCS 
Region. 

[FR Doc. 80-10258 Filed 4-3-40; 8:45 am] 

BILLING CODE 4310-31-44 


Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf 

agency: U.S. Geological Survey. 
Department of the Interior. 

action: Notice of the receipt of a 
proposed development and production 
plan. 

summary: This notice announces that 
Placid Oil Company, lessee of OCS oil 
and gas leases OCS 0436 and OCS 0437, 
Blocks 198 and 199, Eugene Island Area, 
submitted March 19,1980, a proposed 
Development and Production Plan 
describing the development and 
production activities it proposes to 
conduct on lease OCS 0436 and OCS 
0437. The proposed Development and 
Production Plan for leases OCS 0436 and 
OCS 0437 is available for review at the 
offices of the Conservation Manager, 
Gulf of Mexico OCS Region, U.S. 
Geological Survey, 3301 N. Causeway 
Blvd., Room 147, Metairie, Louisiana 
70002. This notice solicits the 
submission of the comments and 
recommendations by interested parties 
for the consideration of the Geological 
Survey during its review and disposition 
of Placid’s proposed Development and 


Production Plan for OCS oil and gas 
leases OCS 0436 and OCS 0437. 
dates: Comments and 
recommendations must be received by 
May 5,1980. 

address: Comments and 
recommendations must be written and 
submitted in sufficient time to insure 
their receipt by the date specified above. 
Comments and recommendations must 
be submitted to the Conservation 
Manager, Gulf of Mexico OCS Region, 
U.S. Geological Survey, Post Office Box 
7944, Metairie, Louisiana 70010. 

FOR FURTHER INFORMATION CONTACT: 
U.S. Geological Survey, Mr. Terry Hight, 
Petroleum Engineer, Post Office Box 
7944, Metairie, Louisiana 70010, Phone 
837-4720, Ext. 206. 

SUPPLEMENTARY information: Revised 
rules governing practices and 
procedures under which the U.S.. 
Geological Survey makes information 
contained in Development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective on December 
13,1979, (44 FR 53685). Those practices 
and procedures are set out in a revised 
Section 250.34 of Title 30 of the Code of 
Federal Regulations.* 

The regulations in Section 250.34, 
Exploration, Development, and 
Production Plans, are specifically 
designed, among other things, to assist 
affected States in their efforts to protect 
the marine, coastal, and human 
environments. They recognize that the 
OCS oil and gas development and 
production activities described in 
proposed Development and Production 
Plans may have identifiable effects on 
the environment and provide for the 
participation of the Governors of 
affected States, the executives of 
affected local governments, and other 
interested parties, together with the U.S. 
Geological Survey, in its review and 
decision-making process. 

The U.S. Geological Survey 
encourages the involvement of 
representatives of affected States and 
local governments and other interested 
parties in the Federal decision-making 
process relating to OCS oil and gas 
exploration, development, and 
production activities. It views as 
essential the establishment of an 
effective information exchange and 
consultation and coordination 
mechanisms between jurisdictions to the 
maximum extent possible without 
infringing upon the special 
responsibilities of the respective 
jurisdictions. It also views as essential 
the establishment of uniform practices 
and procedures for review and 
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disposition of proposed Development 
and Production Plans which conform 
with the requirements of applicable 
laws, regulations, and lease terms. 

It believes that it is important to 
provide documentation of the careful 
consideration given comments and 
recommendations made by others 
during the decision-making process 
relating to OCS oil and gas development 
and production activities (e.g., during 
the review and disposition of proposed 
Development and Production Plans and 
revisions of approved Development and 
Production Plans). 

Public Availability 

At the time that copies of a proposed 
Development and Production Plan are 
transmitted to other Federal Bureaus 
and Agencies for review, a copy of the 
proposed Development and Production 
Plan (except for those portions that have 
been determined to be exempt from 
disclosure in accordance with the 
Freedom of Information Act) and a copy 
of the accompanying Environmental 
Report (Development/Production), when 
there is an Environmental Report ^ 
(Development/Production), are made 
available to the public. 

The Conservation Manager is 
responsible for assuring that proposed 
Development and Production Plans 
submitted in accordance with the 
provisions of 30 CFR Section 250.34 are 
reviewed and acted upon in accordance 
with established practices and 
procedures which include a 
comprehensive review of the 
environmental impacts of the proposed 
activities and a comprehensive review 
of the technological aspects of the 
proposed activities. Both reviews must 
be completed in time for the Survey to 
approve, disapprove, or require 
modification of a proposed Development 
and Production Plan within 60 calendar 
days after the period of time provided 
for comments by the Governors of 
affected States and the executives of 
affected local governments or within 60 
calendar days following the release of 
the final Environmental Impact 
Statement prepared pursuant to the 
National Environmental Policy Act of 
1969. 

Reviewers of proposed Development 
and Production Plans are encouraged to 
expedite their review of the plans and to 
submit their comments and 
recommendations on the plans as 
quickly as possible. Comments and 
recommendations received in 
connection with a proposed 
Development and Production Plan are 
considered carefully during the decision¬ 
making process. The consideration given 
to each comment and recommendation 


received before the deadline stated in 
this notice will be documented either in 
the written materials prepared in 
connection with the environmental 
impact review process or in the decision 
document which sets forth the decision 
on the disposition of the proposed 
Development and Production Plan (i.e., 
approved, disapproved, or modification 
required) and the reasons behind that 
decision. 

Dated: March 24.1980. 

Lowell G. Hammons, 

Conservation Manager. Gulf of Mexico OCS 
Region. 

[FR Doc. 00-10259 Filed 4-3-60; 845 amj 

BILLING CODE 4310-31-M 


INTERSTATE COMMERCE 
COMMISSION 

Applications; Decisions 

As indicated by the findings below, 
the Commission has approved the 
following applications filed under 49 
U.S.C. 10924,10926, 10931 and 10932. 

We find that each transaction is 
exempt from section 11343 (formerly 
section 5) of the Interstate Commerce 
Act, and complies with the appropriate 
transfer rules. 

This decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

Petitions seeking reconsideration must 
be filed within 20 days from the date of 
this publication. Replies must be filed 
within 20 days after the final date for 
filing petitions for reconsiderations; any 
interested person may file and serve a 
reply upon the parties to the proceeding. 
Petitions which do not comply with the 
relevant transfer rules at 49 CFR 1132.4 
may be rejected. 

If petitions for reconsideration are not 
timely filed, and applicants satisfy the 
conditions, if any, which have been 
imposed, the application is granted and 
they will receive an effective notice. The 
notice will indicate that consummation 
of the transfer will be presumed to occur 
on the 20th day following service of the 
notice, unless either applicant has 
advised the Commission that the 
transfer will not be consummated or 
that an extension of time for 
consummation is needed. The notice 
will also recite the compliance 
requirements which must be met before 
the transferee may commerce 
operations. 

Applicants must comply with any 
conditions set forth in the following 
decision-notices within 30 days after 


publication, or within any approved 
extension period. Otherwise, the 
decision-notice shall have no further 
effect. 

By the Commission, Review Board Number 
5. The Motor Carrier Board, Members Krock, 
Pohost, and Williams. 

Agatha L. Mergnovich, 

Secretary. 

MC-FC-78405. By decision of 
February 15,1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 C.F.R. 
1132, The Motor Carrier Board approved 
the transfer to Earle M. Gardner, Inc., of 
Pine Plains, NY, of Certificate No. MC- 
101868 (Sub-No. 1) issued June 14,1965 
to Earle M. Gardner, of Pine Plains, NY, 
authorizing the transportation of dry 
feed and dry feed ingredients, in bulk, in 
tank vehicles, from Albany, NY, to 
points in ME, NH, VT, MA, RI, and CT. 
Applicants’ representative is: Neil D. 
Breslin, Attorney, 600 Broadway, 
Albany, NY 12207. Application for TA 
has not been filed. Transferee presently 
holds no authority. 

MC-FC-78466. By decision of 
February 21,1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 C.F.R. 
1132, The Motor Carrier Board approved 
the transfer to Earle E. Harris d/b/a 
Earle E. Harris Banana Transport, of 
McKees Rocks, PA, of Certificate No. 
MC-118143 issued May 6,1971, to 
Edward Bukowski, of McKees Rocks, 

PA, authorizing the transportation of 
bananas, and agricultural commodities 
exempt from economic regulation under 
Section 203(b)(6) of the Act, when 
transported in mixed loads with 
bananas, from Wilmington, DE, to points 
in NY. NJ, MD, PA. OH, and WV. From 
New York, NY, Weehawken, NJ, and 
Baltimore, MD, to points in that part of 
PA on and west of U.S. Highway 119 
and on and south of U.S. Highway 422; 
restricted to shipments having an 
immediately prior movement by water 
and destined to points in the authorized 
destination territory; wool waste 
(carded, spun, woven, or knitted), from 
points in that part of PA on and west of 
U.S. Highway 119 and on and south of 
U.S. Highway 422, to New York, NY. and 
Newark, NJ. Applicant’s representative 
is: John P. McMahon, 100 East Broad 
Street, Columbus, OH 43215. Application 
for TA has not been filed. Transferee 
presently holds no authority. 

MC-FC-78467. By decision of 
February 27,1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 C.F.R. 
1132, The Motor Carrier Board approved 
the transfer to J. W. and S. R. 
Messerschmidt d/b/a Allstate Van and 
Storage Company, Minneapolis, MN, of 
Certificate No. MC-35676, issued June 
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22,1967, to Howe Transfer. Inc., St. Paul, 

MN, authorizing the transportation of 
Household goods, between Minneapolis 
and St. Paul, MN, on the one hand, and, 
on the other, points in WI, ND, SD, IA, 
and IL. Applicants’ representative: 
Robert W. Johnson, 2210 American 
National Bank Bldg., St Paul. MN 55101. 

MC-FC-78468. By decision of 
February 27.1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 C.F.R. 
1132, The Motor Carrier Board approved 
the transfer to Joseph M. Trimble. Palco, 
KS. of Permit No. MC-125237 issued 
March 18,1976 to Eldred Rahjes, Denver, 
Co, authorizing the transportation of 
Plaster Board joining cement, paint, and 
patching materials (except in tank 
vehicles), from the plant site of Weldo 
Manufacturing Company, in North 
Kansas City. MO, to points in CO, IL, IN, 
IA. MI, MN, NE, ND, SD. and WI, and 
Farmington, NM and Cheyenne, WY; 
soya flour (except in tank vehicles), 
from Mankato. MN, to the plant site of 
Welco Manufacturing Co., in North 
Kansas City, MO \ gypsum, (except in 
tank vehicles), from Blue Rapids, KS, to 
the plant site of Welco Manufacturing 
Company in North Kansas City, MO; 
white silica sand, animal glue, dry 
casein, cellulose, pumice, soya flour, dry 
pigments, calcium, carbonate, gypsum, 
mica, containers, paper bags, and paper 
cartons (except in tank vehicles), from 
points in IL, to the plant site of Welco 
Manufacturing Company in North 
Kansas City, MO; plaster board, joining 
cement, paint, and patching materials, 
from the plant site of Welco 
Manufacturing Company, North Kansas 
City, MO, to points in AR, ID, KS, KY, 
NM. OK, TN. WY. OH. VA. and WV; 
mica, from points in TN to North Kansas 
City, MO; and from the plant site and 
storage facilities of Harris Mining 
Company, at or near Spruce Pine, NC, to 
North Kansas City, MO; plaster and 
gypsum, from points in OK, to North 
Kansas City, MO; and steel pails, from 
Cleveland, OH, to North Kansas City, 

MO. All under continuing contract(s) 
with Welco Manufacturing Company. 
North Kansas City, Mo. Applicants* 
representative: Charles M. Williams, 350 
Capitol Life Center, 1600 Sherman St., 
Denver, CO 80203. 

MC-FC-78470. By decision of March 
20 , 1980 issued under 49 U.S.C. 10926 
and the transfer rules at 49 C.F.R. 1132, 
The Motor Carrier Board approved the 
transfer to Witte Bros., Inc., Faribault, 
MN, of Certificates MC-140241 (Sub- 
Nos. 18, 33, and 35), issued March 8, 

1979. June 20.1979, and June 20,1979, 
respectively, to Dalke Transport. Inc. 
(Ernest McRae, Trustee in Bankruptcy), 
authorizing the transportation of (1) 


precut log buildings, knocked down, 
between Claremore, OK. on the one 
hand, and, on the other, points in the 
United States (except AK and HI); and 
(2) materials, and supplies used in the 
manufacture of the commodities named 
in (1) above (except commodities in 
bulk), from points in the United States 
(except AK and HI), to Claremore, OK, 
restricted in (1) and (2) above to the 
transportation of traffic originating at 
the named origin and destined to the 
named destinations; (3) shredded 
rubber, in bags, from Wichita, KS, to 
points in the United States (except AK 
and HI); (4) pre-cut log buildings, 
knocked down, between Chadron, NE, 
Brainerd, MN, and Malin, OR, on the 
one hand, and, on the other, points in 
the United States (except AK and HI); 
and (5) materials and supplies used in 
the manufacture of the commodities in 

(4) above (except commodities in bulk), 
from points in the United States (except 
AK and HI), to Chadron, NE, Brainerd, 
MN, and Malin, Or, restricted in (4) and 

(5) above to the transportation of traffic 
originating at the named origins and 
destined to the named destinations. 
Applicants’ representative: John E. 
Jandera, 641 Harrison St., Topeka, KS 
66603. 

MC-FC-78471. By decision of March 
19,1980 issued under 49 U.S.C. 10928 
and the transfer rules at 49 C.F.R. 1132, 
The Motor Carrier Board approved the 
transfer to Knoxville tours, Inc., 
Knoxville. TN, of Certificate No. MC- 
134519 (Sub-No. 1), issued June 8,1972, 
to James A. Autrey, d.b.a. Auco tours, 
Sevierville, TN. authorizing the 
transportation of Passengers and their 
baggage, in the same vehicle with 
passengers, in special operations, in 
round-trip sightseeing and pleasure 
tours, beginning and ending at 
Knoxville, Sevierville, and Pigeon Forge, 
TN, and extending to points in the Great 
Smoky Mountains National Park and 
Cherokee, NC. Applicants’ 
representative is: James W. Bell. 712 
Walnut St.. Knoxville. TN, 37902. 

MC-FC-78472. By decision of 
February 29,1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 C.F.R. 
1132, The Motor Carrier Board approved 
the transfer to T. J. Kervin Leasing, Inc., 
Winnfield, LA, of Certificate No. MC- 
133168 and Permit No. MC-133501 (Sub- 
No. 3). issued May 18,1971 to Delta 
Express, Inc., (Stanley J. Smith, 
Successor in interest) Natchitoches. LA, 
authorizing the transportation of lumber 
and veneer lumber stock, from Joyce, 

LA. to points in MS and those in that 
part of TX on and east of U.S. Hwy 281, 
restricted against the transportation of 
traffic originating at the plant sites of 


American Creosote Works, Inc. and 
South Ply, Inc. Treated poles and piling, 
from Winnfield, LA, to points in that 
part of TX on and east of U.S. Hwy 281, 
under continuing contract(s) with 
American Creosote Works, Inc., of 
Winnfield, LA. Applicants* 
representative: Jeff McHugh David, P.O. 
Box 458, Denham Springs, LA 70728. 

MC-FC-78473. By decision of ^ 
February 27,1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 CFR 
1132, The Motor Carrier Board approved 
the transfer to David A. Folken, D/B/A 
Folken Trucking, Austin, MN, of 
Certificate No. MC-124501, issued 
December 20,1974, to Maurice D. 
Harmon, D/B/A Hannon Trucking, 
Austin, MN authorizing the 
transportation of dry feed and dry feed 
ingredients, between Austin, MN, on the 
one hand, and, on the other, Fremont 
and Omaha, NE, and points in that part 
of IA on and north of U.S. Hwy 20. 
Applicants’ representative: David A. 
Folken. 805 12th Ave. SW, Austin, MN 
55912. 

MC-FC-78481. By decision of 
February 28,1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 CFR 
1132, The Motor Carrier Board approved 
the transfer to Mark E. Larson, River 
Falls, WI, of Certificate No. MC-5019, 
issued July 18,1962, to Arthur B. 
Bjornson, D/B/A Bjomson Truck 
Service, and transferred to Norma 
Bjornson D/B/A Bjomson Truck 
Service, River Falls, WI, in MC-FC- 
77898, effective November 24,1978, but 
not reissued in the new name, 
authorizing the transportation of Malt 
beverages, from Duluth, MN, over U.S. 
Highway 61 to junction U.S. Highway 10, 
then over U.S. Highway 10 to Ellsworth 
WI, serving no intermediate points; 
empty containers, from Ellsworth WI, to 
Duluth, MN, serving no intermediate 
points, from Ellsworth over the above- 
specified route to Duluth; agricultural 
commodities and feed, between points 
in the villages of Elmwood, Spring 
Valley, and Ellsworth, WI, on the one 
hand, and, on the other, Minneapolis, St. 
Paul, South St. Paul and Red Wing, MN; 
livestock, agricultural commodities, 
farm machinery, lumber, logs, firewood, 
feed, seed, and groceries, between 
points in the towns of El Paso, Gilman, 
Rock Elm, Ellsworth. Martell, and Spring 
Lake, Pierce County, WI, not including 
the villages specified above, on the one 
hand, and, on the other, Minneapolis. St. 
Paul, South St. Paul, and Red Wing, MN; 
and livestock, from South St. Paul, MN, 
to Whitehall, WI. Applicants’ 
representative: James T. Flescher. 1745 
University Ave.. St. Paul, MN 55104. 
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MC-FC-78482. By decision of 
February 27,1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 CFR 
1132, The Motor Carrier Board approved 
the transfer to Maiers Transport and 
Warehousing, Inc., St. Cloud, MN of 
Permit No. MC-139177 (Sub-No. 1). 
issued November 7,1974, to Maiers 
Transfer & Storage Co., Inc., St. Cloud, 
MN, authorizing the transportation of 
paper and paper products, from the 
facilities of Hoerfier-Waldorf Corp., at 
St. Cloud, MN, to points in ND, under 
continuing contracts) with Hoemer- 
Waldorf Corp., of St. Paul, MN. 
Applicants' representative: Val M. 
Higgins, 1000 First National Bank Bldg., 
Minneapolis, MN 55402. 

MC-FC-78483. By decision of 
February 29,1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 C.F.R. 
1132, The Motor Carrier Board approved 
the transfer to THOMAS J. SPARISH, 
d.b.a. TOM SPARISH TRUCKING, 
Cumberland, WI, of Certificate MC 
49698, issued April 30,1959, to Percy L. 
Riley, Cumberland, WI, authorizing the 
transportation of livestock, from points 
in the towns of Bear Lake. Oak Grove, 
Cedar. Cumberland, Stanfold, Rice Lake, 
Doyle, Barron, Stanley, and Sumner, 
Barron County, WI, and the towns of 
Birchwood, Long Lake, and Sarona, 
Washburn County, WI, to South St. Paul 
and Newport, MN; general commodities, 
except those of unusual value, Class A 
and B explosives, household goods as 
defined by the Commission, 
commodities in bulk, commodities 
requiring special equipment, and those 
injurious or contaminating to other 
lading, from Minneapolis, St. Paul, South 
St. Paul, and Newport, MN, to points in 
the above-specified towns in WI, and 
household goods and emigrant 
movables, between points in the above- 
specified towns in WI, on the one hand, 
and, on the other, points in MN and the 
Upper Peninsula of MI. Applicants' 
representative: James T. Flescher, 1745 
University Ave., St. Paul. MN 55104. 

MC-FC-78496. By decision of 
February 29,1980 issued under 49 U.S.C. 
10926 and the transfer rules at 49 C.F.R. 
1132, The Motor Carrier Board approved 
the transfer to AIRWAY SERVICES. 
INC., Delaware, Jamaica, NY, of 
Certificate MC 89221, issued September 
18,1974, to Frederick D. Holmes, d.b.a. 
HARFORD MOTOR COACH CO., 
Baltimore, MD. authorizing the 
transportation of passengers and their 
baggage, in same vehicle with 
passengers, restricted to traffic 
originating in the territory indicated, in 
charter operations, from Baltimore, MD 
and points within 10 miles of Baltimore, 
to points in VA, WV, NC, PA, NY. NJ. 


DE, and DC and return; passengers and 
their baggage in the same vehicle with 
passengers, in charter operations, in 
round-trip tours, beginning and ending 
at Baltimore, MD, and points within 10 
miles of Baltimore, with no pick-up or 
discharge of passengers or their baggage 
at any other point, and extending to 
points in SC, GA, FL, CT, RI, MA, ME, 
NH, VT, and OH. Applicants' 
representative: L. C. Major, Jr., 6121 
Lincolnia Rd., Alexandria, VA 22312. 

MC-FC-78498. By decision of 
February 26,1980, issued under 49 U.S.C. 
10926 and the transfer rules at 49 C.F.R. 
1132, The Motor Carrier Board approved 
the transfer to NORMAN P. DEMERS, 
Manchester, NH, of Permit MC 62288, 
issued September 13,1956, to JAMES P. 
ANAGNOS, Manchester, NH, 
authorizing the transportation of 
Petroleum products, in bulk, in tank 
trucks, from Chelsea, MA. to Derry, NH; 
petroleum products, in bulk, in tank 
vehicles, from Chelsea and Boston, MA, 
to Lebanon, NH; and Liquid petroleum 
products, from Chelsea and Boston, MA, 
to Exeter and Pittsfield, NH, and from 
Boston, MA, to Derry, NH. Applicants* 
representative: Norman P. Demers. 840 
Bodwell Rd., Manchester. NH 03103. 

MC-FC-78500. By decision of 
February 26,1980, issued under 29 U.S.C. 
10931 or 10932 and the transfer rules at 
49 C.F.R. 1132, The Motor Carrier Board 
approved the transfer to A. W. REID 
DRAYING COMPANY, INC., San 
Francisco, CA of Certificate of 
Registration MC 65185 (Sub-2) issued to 
JAMES S. MANLOWE, San Francisco, 
CA, evidencing a right to engage in 
transportation in interstate commerce 
corresponding in scope to Decision 
51071 dated February 1,1955, as 
amended by Decision 60386, dated July 
12,1960, issued pursuant to transfer by 
Decision 71128, dated August 16,1966, 
modified by Decision 74082, dated May 
7,1968, and transferred by Decisions 
74345 and 84779, dated July 2,1968 and 
August 12,1975, respectively, issued by 
the Public Utilities Commission of the 
State of California; The Public Utilities 
Commission of the State of California 
approved the transfer of the 
corresponding intrastate operating rights 
by Decision 88437, dated January 31, 
1978. Applicant s representative: Blair F, 
Burton, 6318 Fairmount Ave., El Cerrito, 
CA 94530. 

MC-FC-78501. By decision of 
February 26,1980, issued under 49 U.S.C. 
10926 and the transfer rules at 49 CFR 
1132, the Motor Carrier Board approved 
the transfer to DAVID L McINTYRE, 
Detroit, MI, of Certificate MC 100129 
(Sub-2), issued July 11,1968, to ACME 
TOWING SERVICE, INC., Detroit. ML 


authorizing the transportation of 
wrecked, reposessed, or disabled 
vehicles, between Detroit, MI, on the 
one hand, and, on the other, points in IL, 
IN, KY. OH, NY, and PA; wrecked, 
repossessed, or disabled vehicles', 
between Detroit, MI, on the one hand, 
and, on the other, points in IL, IN, KY, 
OH. NY, and PA; wrecked repossessed, 
or disabled vehicles and replacements 
thereof, except trailers designed to be 
hauled by passenger automobiles, 
between Detroit, MI, and ports of entry 
on the United States-Canada Boundary 
line within 100 miles of Detroit, on the 
one hand, and, on the other, points in IL. 
IN, OH, PA, NY. WI, KY. WV, and TN; 
and wrecked, disabled, and repossessed 
motor vehicles, by use of a wrecker 
equipment only, and replacement 
vehicles, for wrecked and disabled 
motor vehicles, between points in MI, on 
the one hand, and, on the other, points 
in IL, IN. KY, NY. OH. PA. TN, WV, and 
WI (except Madison. WI). Applicant’s 
representative: William B. Elmer, 21635 
E. Nine Mile Rd., St. Clair Shores, MI 
48080. 

MC-FC-78510. By decision of March 
13.1980, issued under 49 U.S.C. 10931 or 
10932 and the transfer rules at 49 CFR 
1132, the Motor Carrier Board approved 
the transfer to MERIDEN DELIVERY, 
INC., of Meriden, CT, of Certificate of 
Registration MC 99448 (Sub-2), issued 
November 5,1970, to THE MERIDEN 
PARCEL-GIFT DELIVERY CO. of 
Meriden, CT, evidencing a right to 
engage in transportation in interstate 
commerce corresponding in scope to 
Motor Common Carrier Certificate C- 
957, dated March 20,1968, issued by the 
Public Utilities Commission of the State 
of Connecticut subject to the following 
conditions: transferee shall file the 
following with this Commission’s Office 
of Proceedings (either prior to or 
concurrently with the consummation of 
this transfer): (i) a certified copy of the 
State certificate as reissued to 
transferee, or—if the State Commission 
does not reissue the certificate—a 
certified copy of the State order 
approving the transfer of the underlying 
intrastate rights; and (ii) a written notice 
confirming the date of consummation of 
that intrastate transaction. Applicant’s 
representative is: James M. S. Ullman, 
P.C., 95 East Main Street, Meriden, CT. 
06450. TA application has not been filed. 
Transferee hold no authority. 

[FR Doc 80-10181 Filed 4-3-80; 8:45 am] 
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[Directed Service Order No. 1398; 
authorization order No. 28] 

Kansas City Terminal Railway Co.- 
Directed To Operate Over Chicago, 
Rock Island & Pacific Railroad Co., 
Debtor (William M. Gibbons, Trustee); 
Decision 

Decided: March 28.1980. 

Under Directed Service Order No. 

1398 and 1398 (Sub-Nos. 1 and 2), the 
Commission directed Kansas City 
Terminal Railway Company (KCT) to 
provide service as a directed rail carrier 
(DRC) under 49 U.S.C. § 11125 over the 
lines of the Chicago, Rock Island and 
Pacific Railroad Company, Debtor 
(William M. Gibbons, Trustee) ("RF'}. 

See Kansas City Term. Ry. Co .— 

Operate — Chicago , R. /. & P., 3601.C.C. 
289, 478. 718 (1979-80); 44 FR 56343, 

70733 and 45 FR 14578 (197S-60). 

Directed service extended through 11:59 
p.m. (central time), March 23,1980. The 
clean-up operations shall terminate as of 
11:59 p.m. (central time) March 31,1980. 

Certain problems arose with the 
cessation of directed service at 11:59 
p.m.. March 23,1980, by KCT(DRC) and 
its ensuing clean-up operations and the 
commencement of operation by various 
railroads on certain lines of the RI 
subsequent to 12:01 a.m., March 24,1980. 

Service orders have been issued by 
the Commission authorizing various 
railroads to commence operation over 
certain line segments and/or points of 
the RI. In order to provide an orderly 
transition between KCT(DRC) and the 
interim operators a memorandum of 
understanding has been signed by 
KCT(DRC) and various railroads. 

These matters have been considered 
by the Railroad Service Board. 

We find: 1. This action will not 
significantly affect either the quality of 
the human environment or the 
conservation of energy resources. See 49 
CFR Parts 1106.1108 (1978). 

It is ordered: 1. The KCT(DRC) shall 
have the right to negotiate and contract 
with such railroads, as KCTs agent, as 
are authorized to conduct operations 
over the various line segments and/or 
points, for the provision of clean-up 
operations. 

2. The Commission's Railroad Service 
Board has approved the memorandum of 
understanding, attached as Appendix A, 
which shall be entered into by the 
KCT(DRC) and the interim operator of 
those tracks as authorized by service 
order. 

3. The railroads which have been 
granted service order authority to 
operate on RI tracks are directed to 
advise the Commission’s Railroad 


Service Board and the KCT(DRC) when 
they intend to commence operations. 

By the Commission, Railroad Service 
Board. Members Joel E. Burns. Robert S. 
Turkington, and John R. Michael. 

Agatha L. Mergenovich, 

Secretary. 

Appendix A.—Memorandum of 
Understanding * 

This memorandum of understanding is 

made and entered into this-day of 

March, 1980, between the Kansas City 
Terminal Railway Company, a Missouri 
corporation, acting as the Directed Rail 
Carrier over the Chicago, Rock Island and 
Pacific Rail Company, pursuant to Interstate 
Commerce Commission Emergency Directed 
Service Orders Nos. 1398,1398 (Sub-1) and 
1398 (Sub-2), as modified, and the 

-, a corporation, acting as the 

interim operator of the lines of the Chicago. 
Rock Island and Pacific Railroad Company 
identified below. 

Definitions 

1. The Chicago, Rock Island an Pacific 
Railroad Company shall be referred to as the 
“Rock Island”. 

2. The Kansas City Terminal Railway 
Company as Directed Rail Carrier shall be 
referred to 88 "KCT-DRC." 

3. The-shall be referred to as 

“Railroad." 

4. The line- 


including all rail related facilities and 
operating rights pursuant to Service Order 
-shall be referred to as "T/A Line." 

5. The trustee of the Properties of the 
Chicago, Rock Island and Pacific Railroad 
Company, shall be referred to as the 
‘Trustee.” 

6. The Interstate Commerce Commission 
shall be referred to as the "ICC." 

7. The day Railroad enters on T/A Line 
pursuant to its authority, shall be referred to 
as the “Date of Entry." 

Recitals 

Whereas. KCT-DRC pursuant to Service 
Orders 1398,1398 (Sub-No. 1) and 1398 (Sub 
No. 2) as modified, has operated certain Rock 
Island lines, including portions of the T/A 
Line; 

Whereas, KCT-DRC’s revenue operations 
terminated as of 11:59 p.m., CST. on March 
23,1980, and clean-up operations shall 
terminate as of 11:59 P.M. CST on March 31, 
1980; 

Whereas, Railroad pursuant to its 
authority, has the right to assume the interim 
operation of the T/A Line; and 

Whereas. Railroad proposes to assume 
interim operation of the T/A Line on the Date 
of Entry: 

Whereas, KCT-DRC acknowledges that 
Railroad’s responsibilities and obligations for 
operation of the T/A Line under existing 
service orders, or ICC orders for directed 
service without compensation, may not be as 
extensive as those undertaken by KCT-DRC 
under Directed Service Order 1398, as 
modified, directing service with 
compensation. 


Now. therefore, KCT-DRC and Railroad 
enter into this Memorandum of 
Understanding to facilitate a smooth 
transition betwen KCT-DRC’s operation and 
Railroad’s operation of the T/A Line and to 
identify and provide for the services to be 
performed by each for the other following 
Railroad’s assumption of interim operation of 
the T/A Line, as detailed herein. 

Covenants 

1. Railroad will be the sole operator of the 
T/A Line as of the Date of Entry and KCT- 
DRC will as of that date no longer be 
responsible for the security and maintenance 
of all property located on the T/A Line 
including the inventory of material and 
supplies. Nothing herein is intended to, nor 
shall, create any obligation of Railroad for 
security and maintenance of any property 
located on or adjacent to the T/A Line. 
Responsibility of Railroad for security and 
maintenance shall be a9 specified in the 
Commission's order authorizing interim 
operations or as agreed upon between 
Railroad and Trustee. 

2. KCT-DRC. prior to Railroad's Date of 
Entry or termination of KCT-DRC obligations 
under ICC orders, will use its best efforts to 
refrain from storing cars or other equipment 
on the T/A Line which would impair 
Railroad’s operation of the T/A Line and 
related facilities. 

3. KCT-DRC has completed a physical 
inventory effective February 22,1980 of all 
equipment materials and supplies on the T/A 
Line and arrangements are in effect to 
maintain a current inventory. Any use, 1 
purchase or other disposition of inventory 
items or equipment, including automobiles, 
trucks, maintenance of way equipment and 
tools must be pursuant to an agreement with 
the Trustee. KCT-DRC will make computer 
report verifications and field checks to 
provide a final rolling stock inventory on the 
T/A Line effective as of 11:59 P.M. March 31, 
1980. 

4. KCT-DRC shall cooperate with Railroad 
to the extent permitted by law by providing 
to Railroad upon request, at the letter’s 
expense, copies of data, reports, accounts 
and files, including but not limited to. 
inspection reports of property and equipment 
(including those required by law or 
undertaken by federal or state authority), 
inventory reports personnel and payroll 
records kept or made by KCT-DRC during 
the period it operated the T/A Line as 
directed service carrier to the extent KCT- 
DRC is in possession of such records. 

Railroad acknowledges that certain of the 
reports, data, accounts and files may include 
information not pertinent to the T/A Line and 
that it and KCT-DRC agree that such 
information may be eliminated from that 
provided in a manner agreeable to KCT-DRC 
and the Railroad. 

5. KCT-DRC will use best efforts to 
transfer responsibility for utilities on the T/A 
Line to Railroad, effective on the Date of 
Entry. Bills will be pro-rated according to 
each party’s occupancy of the property during 
the terra covered by the bill. 

8. KCT-DRC will make reasonable efforts 
to leave a one to two week supply of diesel 
fuel at each fueling station upon the T/A Line 
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or the maximum amount of fuel which can be 
stored at any such fueling station if the 
existing storage facilities cannot 
accommodate such a supply. Any use. 
purchase or other disposition of said diesel 
fuel must be pursuant to an agreement with 
Trustee. 

7. All Rock Island owned or leased empty 
rolling stock and other equipment left on the 
T/A Line on the Date of Entry will not be the 
responsibility of KCT-DRC after the Date of 
Entry. Nothing herein is intended to or shall 
create any obligation upon Railroad for 
empty rolling stock, locomotives or 
equipment left on or adjacent to the T/A Line 
on the Date of Entry except as otherwise 
specifically provided herein. Responsibility of 
Railroad shall be as specified in the 
Commission order authorizing interim 
operations or as agreed upon between 
Railroad and the Trustee. 

8. KCT-DRC will make every effort to clear 
all Rock Island lines of loaded cars and 
foreign line or privately owned empty cars. 
However, in the event loads and foreign or 
private cars remain on the T/A Line on or 
after the Date of Entry, Railroad will make 
appropriate disposition of such cars. Railroad 
agrees to cooperate with KCT-DRC and the 
ICC in handling, or making special 
arrangements for handling, of traffic destined 
to Rock Island lines not subject to interim 
operating authority in accordance with the 
provision of currently effective Embargo 8-80 
and any special orders or procedures of the 
ICC pertaining to such matters. For these 
services Railroad will be compensated by 
KCT-DRC on the basis of customary industry 
practices and charges. 

9. In the event there are any wrecked or 
damaged rolling stock or equipment located 
on the T/A Line which are disabled during 
the period of KCT-DRC directed service, 
KCT-DRC will advise Railroad of the identity 
and location of that equipment and Railroad 
will cooperate with KCT-DRC in picking up 
and/or making such equipment ready for 
movement. Railroad shall dispose of the 
equipment as directed by KCT-DRC. KCT- 
DRC shall pay to Railroad the cost so 
incurred, including applicable General 
Managers* Association (GMA) additives. 

10. KCT-DRC has issued job abolishment 
notices covering all positions, including 
officers, with certain exceptions, employed 
upon the T/A Line to be effective at 11:59 
p.m. on March 31.1980. Upon request, KCT- 
DRC will provide Railroad with copies of 
necessary seniority rosters encompassing 
seniority districts and working agreements 
and a list of jobs abolished. 

11. KCT-DRC has rescinded all adoption 
notices of Rock Island tariffs. 

12. KCT-DRC will not perform any of the 
accounting functions necessary for operation 
of the T/A Line. 

13. It will be the responsibility of the 
Railroad to obtain from the Trustee (or from 
KCT-DRC with Trustee's consent), copies of 
all leases, contracts, licenses, and other 
similar documents pertaining to the T/A Line. 

. 14. In the event Railroad takes over any 
agency on the T/A Line, Railroad shall 
perform on behalf of KCT-DRC continuing 
agency work at those stations as required by 
KCT-DRC. 


a. Said continuing agency work necessary 
to close out KCT-DRCs period of operations 
shall include, but not be limited to. the 
preparation of documents, collection and 
remittance of funds, maintenance of 
documents and all other normal agency 
functions. 

b. For these services KCT-DRC shall pay to 
Railroad on a "document-count basis" or 
other agreed basis. 

c. Upon completion of accounting for KCT- 
DRC. Railroad shall dispose of documents as 
directed by KCT-DRC at the sole expense of 
KCT-DRC. 

15. Railroad shall accept the T/A Line in 
the condition existent on the Date of Entry. 

16. Railroad shall not be responsible for 
claims, liabilities or damages of any nature of 
any amount whatsoever by employees or 
third-parties, including but not limited to 
claims for death, personal injury, loss or 
damage to property, freight claims, wages etc. 
arising from occurrences during the period of 
KCT-DRC operations. KCT-DRC shall not be 
responsible for claims, liability or damages of 
any nature arising from occurrences after the 
Date of Entry or termination of KCT-DRC 
operations pursuant to ICC orders, whichever 
occurs first. 

17. Any and all work performed by KCT- 
DRC for Railroad or by Railroad for KCT- 
DRC shall be performed exclusively by the 
employees of the party performing such work, 
acting as an Ihdependent contractor for the 
other and such employees shall not be 
deemed to be joint employees. 

18. KCT-DRC and Railroad will cooperate 
to insure the proper distribution of revenue 
on interline freight traffic. 

19. Subject to ICC approval as indicated 
below, this Memorandum of Understanding 
shall take effect as of the Date of Entry and 
shall continue in effect during the period of 
Railroad’s operation of the T/A Line pursuant 
to interim operating authority granted by the 
ICC. 

20. This Memorandum of Understanding 
shall be effective only upon approval by die 
I.C.C., and upon entry of an appropriate order 
by the I.C.C., finding and ordering that all 
expenses and liability incurred by KCT-DRC 
under or as a result of this Memorandum of 
Understanding shall be compensable costs of 
directed service under 49 U.S.C. Section 
11125, the substance of which shall be 
satisfactory to KCT-DRC. 

Kansas City Terminal Railway Company as 
Directed, Rail Carrier of the Chicago, Rock 
Island and Pacific Railroad Company. 

By: - 

(FR Doc 80-10184 Filed 4-0-60. 8:45 ami 

BILLING CODE 7035-010-M 


(AB 2(SDM)1 

Louisville & Nashville Railroad Co.; 
Amended System Diagram Map 

Notice is hereby given that, pursuant 
to the requirements contained in Title 49 
of the code of Federal Regulations, Part 
1121.23, that the Louisville and Nashville 
RR. Company has filed with the 
Commission its amended color-coded 


system diagram map in docket No. AB 2 
(SDM). The Commission on March 3, 
1980, received a certificate of 
publication as required by said 
regulation which is considered the 
effective date on which the system 
diagram map was filed. 

Color-coded copies of the map have 
been served on the Governor of each 
state in which the railroad operates and 
the Public Service Commission or 
similar agency and the State designated 
agency. Copies of the map may also be 
requested from the railroad at a nominal 
charge. The maps also may be examined 
at the office of the Commission, Section 
of Dockets, by requesting docket No. AB 
2 (SDM). 

Agatha L Mergenovich, 

Secretary. 

[FR Doc. 80-10182 Filed 4-3-80; 8:46 am] 

BILLING CODE 7035-01-44 


[Docket No. AB-55 (Sub-No. 29F)1 

Seaboard Coast Line Railroad Co. 
Abandonment Between Gordonville 
and Bartow, Fla; Findings 

Notice is hereby given pursuant to 49 
U.S.C. 10903 that by a decision decided 
February 20,1980, a finding, which is 
administratively final, was made by the 
Commission, Administrative Law Judge, 
stating that, subject to the conditions for 
the protection of railway employees 
prescribed by the Commission in Oregon 
Short Line Railroad Co.—Abandonment 
Goshen, 360 I.C.C. 91 (1979), the present 
and future public convenience and 
necessity permit the abandonment by 
the Seaboard Coast Line Railroad 
Company of 3.05 miles of railroad in 
Polk County, FL, which extends from 
just north of the city limits of Bartow in 
a northerly direction to a point just 
south of the Bartow Municipal Airport, 
between Bartow and Gordonsville, FL 
A certificate of abandonment will be 
issued to the Seaboard Coast Line 
Railroad Company based on the above- 
described finding of abandonment, 30 
days after publication of this notice, 
unless within 30 days from the date of 
publication, the Commission further 
finds that: 

(1) a financially responsible person 
(including a government entity) has offered 
financial assistance (in the form of a rail 
service continuation payment) to enable the 
rail service involved to be continued; and 

(2) it is likely that such proffered assistance 
would: 

(a) Cover the difference between the 
revenues which are attributable to such line 
of railroad and the avoidable cost of 
providing rail freight service on such line, 
together with a reasonable return on the 
value of such line, or 
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(bj Cover the acquisition cost of all or any 
portion of such line of railroad. 

If the Commission so finds, the 
issuance of a certificate of abandonment 
will be postponed for such reasonable 
time, not to exceed 6 months, as is 
necessary to enable such person or 
entity to enter into a binding agreement, 
with the carrier seeking such 
abandonment, to provide such 
assistance or to purchase such line and 
to provide for the continued operation of 
rail services over such line. Upon 
notification to the Commission of the 
execution of such an assistance or 
acquisition and operating agreement, the 
Commission shall postpone the issuance 
of such a certificate for such period of 
time as such an agreement (including 
any extensions or modifications) is in 
effect. Information and procedures 
regarding the financial assistance for 
continued rail service or the acquisition 
of the involved rail line are contained in 
the Notice of the Commission entitled 
‘ Procedures for Pending Rail 
Abandonment Cases” published in the 
Federal Register on March 31,1976, at 41 
FR 13691, as amended by publication of 
May 10,1978, at 43 FR 20072. All 
interested persons are advised to follow 
the instructions contained therein as 
well as the instructions contained in the 
above-referenced decision. 

Agatha L Mergenovich, 

Secretary . 

[FR Doc. 00-10188 Filed 4-3-80; 8:46 am) 

BILLING CODE 7036-01-M 


Permanent Authority Decisions 

Correction 

In FR Doc. 80-1247, published at page 
2927. on Tuesday, January 15,1980, on 
page 2937, in the second column, in the 
last paragraph ”MC 108119 (Sub-118F)'\ 
for the E. L. Murphy Trucking Company, 
should be corrected to read ”MC 108119 
(Sub-168F)’\ 

BILLING CODE 1506-01-M 


DEPARTMENT OF LABOR 

Mine Safety and Health Administration 

(Docket No. M-80-25-C1 

Bethlehem Mines Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Bethlehem Mines Corporation, Room 
1871, Martin Tower, Bethlehem, 
Pennsylvania 18016 has filed a petition 
to modify the application of 30 CFR 
75.313 (Methane monitors) to its 
Cambria Slope Mine No. 33 located in 
Cambria County, Pennsylvania. The 


petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

The substance of the petition follows: 

1. The petitioner states that the 
Cambria Slope Mine No. 33 operates 
three longwall units equipped with 
methane monitors. 

2. Petitioner further states that the 
sensing heads of these monitors are 
located on the headgate side of the 
longwall face, monitoring quantities of 
methane in the return air as the longwall 
face advances. 

3. Petitioner further states that the 
methane monitor is located under roof 
support provided by the chock line 
which provides continuous roof support 
for the methane monitor sensing head 
location as the longwall face advances. 

4. As an alternative to complying with 
the standard, petitioner proposes: 

a. To monitor for methane using a 
hand held detector in the event of a 
longwall methane monitor malfunction 
in the same area as the malfunctioning 
methane monitor sensing head; 

b. To require that the individual doing 
the methane sampling be qualified in 
methane detection; and 

c. To place the regular methane 
monitoring system back into operation 
upon completion of repairs to the 
malfunctioning unit. 

5. Based on the above, petitioner 
requests a modification of application of 
the standard for its mine. 

Request for Comments 

Persons interested in this petition may 
furnish written comments on or before 
May 5,1980. Comments must be filed 
with the Office of Standards, 

Regulations and Variances, Mine Safety 
and Health Administration, Room 627, 
4015 Wilson Boulevard, Arlington, 
Virginia 22203. Copies of the petition are 
available for inspection at that address. 

Dated: March 28,1980. 

Frank A. White, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 80-10272 Filed 4-3-80:8:45 am) 

BILLING CODE 4510-43-M 


[Docket No. M-80-49-C1 

Monterey Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Monterey Coal Company, Post Office 
Box 496, Carlinville. Illinois 62626 ha9 
filed.a petition to modify the application 
of 30 CFR 75.1700 (barriers around oil 
and gas wells) to its Monterey No. 2 
mine located in Clinton County, Illinois. 
The petition is filed under section 101(c) 


of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns a recently 
drilled well that was abandoned as a 
dry hole and plugged to its total depth. 

2. The location of the well places it 
within extremely close proximity to both 
the projected centerline of a crosscut 
and the projected centerline of the Main 
North belt entry. 

3. Horizontal deviation may result in 
the actual location of the well, where it 
intersects the Illinois No. 6 coal seam, 
being in close proximity to the 
centerline of the projected belt entry. 

The actual well location underground 
could necessitate the relocation of the 
belt conveyor unless approval to mine 
through the well is granted. 

4. Relocation of the belt conveyor 
would result in a diminution of safety to 
the miners for the following reasons: 

a. At least two additional coal 
transfer points would be required, 
creating potential coal spillage sources; 

b. At least two additional belt drives 
would be required, creating potential 
electrical and fire hazard problem 
sources; 

c. Rerouting of the personnel and 
supply track haulage system may be 
necessary to avoid disruption of 
projected ventilation entries, creating 
potential derailment hazards at the 
required additional turns; 

d. Increased intersection area 

• required to accomplish the above could 
result in potential roof control problems. 

5. Extensive research conducted by 
the U.S. Bureau of Mines and the Energy 
Research and Development 
Administration (ERDA) has disclosed 
certain plugging methods can effectively 
prevent explosive well gase9 from 
entering the mine during regular mining 
operations and allow additional safety 
and operational benefits. 

6. Although no traces of explosive 
gases were recorded in drilling the well, 
petitioner proposes, as a safety 
precaution, and in lieu of the provision 
to establish and maintain a barrier 
around subject well, to seal the Illinois 
No. 6 coal seam from the surrounding 
strata at the affected well by using 
proven techniques utilized in the past by 
Consolidated Coal Company. 

7. Petitioner will run a directional 
survey down the wellbore to determine 
its exact location in the Illinois No. 6 
coal seam prior to setting the cement 

plug- 

8. During its normal mining cycle, 
petitioner will instruct all personnel in 
the affected area to proceed with 
caution when mining into and through 
the plugged wellbore area. Diligent 
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efforts will be made to assure a gas free 
atmosphere in the area. Sampling for gas 
will occur immediately before, during 
and after mining through the plugged 
wellbore. 

9. For these reasons, petitioner 
requests a modification of the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments on or before 
May 5.1980. Comments must be filed 
with the Office of Standards, 

Regulations and Variances, Mine Safety 
and Health Administration, Room 627, 
4015 Wilson Boulevard, Arlington, 
Virginia 22203. Copies of the petition are 
available for inspection at that address. 

Dated: March 26,1980. 

Frank A. White, 

Director, Office of Standards, Regulations 
and Variances. 

|FR Doc. 80-10271 Filed 4-3-00; 8:45 am] 

BILLING COO£ 4510-43-41 


Pension and Welfare Benefit Programs 
[Prohibited Transaction Exemption 80-17] 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
Rainwater Construction Co., Inc., 

Profit Sharing Plan and Trust Located 
in Atlanta, Ga. (Exemption Application 
No. D-1555) 

AGENCY: Department of Labor. 
action: Grant of individual exemption. 

summary: This exemption permits the 
sale of land and a budding thereon by 
the Rainwater Construction Co., Inc., 
Profit Sharing Plan and Trust (the Plan) 
to Cecil B. Rainwater, Jr., and Steven L. 
Rainwater (the Buyers), who are officer- 
stockholders of Rainwater Construction 
Co., Inc., the sponsor and administrator 
of the Plan. 

FOR FURTHER INFORMATION CONTACT: 

Dan O’Neil of the Office of Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Room C-4526, U.S. 
Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D.C. 20216, 
(202) 523-8881. (This is not a toll-free 
number.) 

SUPPLEMENTARY INFORMATION: On 

February 12,1980, notice was published 
in the Federal Register (45 FR 9409) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of sections 406(a), 406(b)(1) and 406(b)(2) 
of the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
the taxes imposed by sections 4975(a) 
and (b) of the Internal Revenue Code of 
1954 (the Code) by reason of sections 


4975(c)(1) (A) through (E) of the Code, 
for the sale of land and a building 
thereon by the Plan to Buyers. The 
notice set forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 
to interested persons has been given as 
set forth in the Notice of Proposed 
Exemption. No public comments and no 
requests for a hearing were received by 
the Department. 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31,1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
the subject of an exemption granted 
under section 408(a) of the Act and 
section 4975(c)(2) of the Code does not 
relieve a fiduciary or other party in 
interest or disqualified person with 
respect to a plan to which the exemption 
is applicable from certain other 
provisions of the Act and the Code. 
These provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things, require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 


(3) This exemption is supplemental to. 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28,1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plan and 
of its participants and beneficiaries; and 
of the Plan. 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plan. 

Accordingly, the restrictions of 
section 406(a), 406(b)(1) and 406(b)(2) of 
the Act and the taxes imposed by 
section 4975(a) and (b) of the Code, by 
reason of sections 4975(c)(1) (A) through 
(E) of the Code, shall not apply to the 
sale of the land and building located at 
2555 Chantilly Drive, N.E.. Atlanta, 
Georgia by the Plan to Cecil B. 
Rainwater, Jr., and Steven L. Rainwater 
for $76,000. the terms to be the 
assumption of the existing first mortgage 
note on the property between the Plan 
and the estate of Mrs. Irene C. Miller 
and the balance in cash, provided that 
this amount is at least the fair market 
value of the property at the time of sale. 

The availability of this exemption is 
subject to the express conditions that 
the material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Washington, D.C., this 28th day 
of March 1980. 

Ian D. Lanoff, 

Administrator, Pension and Welfare Benefit 
Programs, Labor-Manangement Services 
Administration, U.S. Department of Labor. 

[FR Doc. 80-10218 Filed 4-3-80; 8:45 am] 

BILLING CODE 4510-20-M 
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(Prohibited Transaction Exemption 80-16; 
Exemption Application No. D-1443] 

Exemption From the Prohibitions for 
Certain Transactions involving the 
Sullivan, Long and Hagerty, lnc. f Profit 
Sharing Plan of Bessemer, Ala. 

agency: Department of Labor. 
action: Grant of individual exemption. 

summary: This exemption permits the 
cash sale of certain real property in 
Bessemer, Alabama by the Sullivan, 

Long and Hagerty, Inc. Profit Sharing 
Plan (the Plan) to Sullivan, Long and 
Hagerty, Inc. (the Employer), a party in 
interest to the Plan. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Barry Newman of the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216, (202) 523-8971. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: On 

January 15,1980 notice was published in 
the Federal Register (45 FR 2919) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 406(a)(1) (A) and (D) and 
section 406(b)(1) and (b)(2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) and from the taxes 
imposed by section 4975 (a) and (b) of 
the Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1) 

(A), (D) and (E) of the Code, for the cash 
sale of certain real property in 
Bessemer, Alabama by the Plan to the 
Employer. The notice set forth a 
summary of facts and representations 
contained in the application for 
exemption and referred interested 
persons to the application for a 
complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington, D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that he has complied 
with the requirements of notification to 
interested persons as set forth in the 
notice of pendency. The Department has 
received six comments, all favorable to 
the exemption as proposed, and no 
requests for a public hearing. 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31,1978, section 102 


of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is, in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28,1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plan and 
of its participants and beneficiaries; and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plan. 


Accordingly the restrictions of section 
406(a)(1) (A) and (D) and section 406 
(b)(1) and (b)(2) of the Act and the taxes 
imposed by section 4975 (a) and (b) of 
the Code, by reason of section 4975(c)(1) 
(A), (D) and (E) of the Code shall not 
apply to the sale by the Plan to the 
Employer of real property described as 
Block 223, Lots 7 through 16 inclusive, 
according to the Survey of the City of 
Bessemer, Map Book 2, Page 14, in the 
Office of Judge of Probate of Jefferson 
County (Bessemer Division) for $54,500 
in cash provided that this amount is not 
less than the fair market value of the 
property at the date of sale. 

TTie availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Washington, D.C., this 27th day 
of March 1980. 

Ian D. Lanoff, 

Administrator for Pension and Welfare 
Benefit Programs, Labor-Management 
Services Administration. U.S. Department of 
Labor. 

(FR Doc. 00-10217 Filed *-3-80; 8:45 am] 

BILUNG CODE 4510-29-M 


[Application No. D-1821] 

Proposed Exemption for Certain 
Transactions Involving the CPI Group, 
Inc., ADP Pension Services, Inc., 
International Trust Corp., International 
Central Bank and Other Subsidiaries of 
the CPI Group, Inc., Located in 
Newport Beach, Calif. 

agency: Department of Labor. 
action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
certain taxes imposed by the Internal 
Revenue Code of 1954 (the Code). The 
proposed exemption would exempt the 
transfer of certain plan assets to 
passbook savings accounts in the 
banking department of lntematinal 
Trust Corporation (ITC) or any other 
banking affiliate of the CPI Group 
Incorporated (CPI) of Newport Beach, 
California. CPI, ITC, and ADP Pension 
Services. Inc. (ADP/PSI) are fiduciaries 
and/or parties in interest with respect to 
certain employee benefit plans, 
individual retirement accounts and 
plans for self-employed individuals 
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(Plans). The proposed exemption, if 
granted, would affect participants and 
beneficiaries of the Plans. Plan 
fiduciaries and other persons 
participating in the transactions. 

DATES: Written comments and requests 
for a public hearing must be received by 
the Department of Labor on or before 
May 14.1980. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue NW., Washington, 
D.C. 20216, Attention: Application No. 
D-1821. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Ducuments Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue NW., Washington. 
D.C. 20216. 

FOR FURTHER INFORMATION CONTACT: 

Carol D. Gold, of the Department of 
Labor, telephone (202) 523-8971. (This is 
not a toll-free number.) 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406 of the Act and from the 
taxes imposed by section 4975 (a) and 
(b) of the Code, by reason of section 
4975(c)(1) (A) through (F) of the Code. 
The proposed exemption was requested 
in an application filed by CPI on behalf 
of itself and its subsidiaries, pursuant to 
section 408(a) of the Act and section 
4975(c)(2) of die Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28,1975). 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicants. 

(1) CPI. a Delaware corporation, is 
engaged in the business of providing 
administrative and fiduciary services for 
numerous Plans. CPI is a wholly-owned 
subsidiary of Automatic Data Processing 
Inc. (ADP), a Delaware corporation. As 
used herein, “CPI" also refers to any 
corporation, whether or not named CPI. 
that suceeds to all of the rights, duties 
and liabilities of CPI. 

(2) ADP/PSI a California corporation, 
is a service company which designs, 
markets and performs administrative 
services for the Plans which are served 


by CPI. ADP/PSI is a wholly-owned 
subsidiary of CPI. As used herein, 
“ADP/PSI” also refers to any 
corporation, whether or not named 
ADP/PSI, that succeeds to all of the 
rights, duties and liabilities of ADP/PSI. 

(3) ITC is a California corporation 
permitted to engage in a trust business 
by the Department of Banking of the 
State of California subject to the 
Department's supervision and 
examination. ITC serves as trustee and 
holds legal title to assets of Plans served 
by CPI. ITC is a wholly-owned susidiary 
of CPI. 

(4) ICB is a California corporation 
permitted to engage in a banking 
business by the Department of Banking 
of the State of California subject to the 
Department’s supervision and 
examination. ICB has been established 
in part for the purpose of receiving 
deposits made on behalf of the Plans for 
which ITC serves as trustee under 
circumstances described in paragraphs 9 
and 10. ICB will also receive substantial 
demand deposits from non-Plan clients 
of ADP in connection with payroll and 
other services performed by ADP and its 
affiliates. ICB is a wholly-owned 
subsidiary of CPI. 

(5) The Banking Department of the 
State of California authorized the 
organization of ICB by letter dated 
January 14,1975. Condition number 3. of 
that authorization, as modified by the 
State Banking Department by letter 
dated November 29,1979, states: 

3. That the Bank may accept deposits, but 
shall make no loans or investments, and 
perform no other commercial banking 
functions except such as the Superintendent 
may from time to time approve. The 
Certificate of Authorization, authorizing the 
Bank to engage in the commercial banking 
business, issued on July 13.1979, is deemed to 
have been issued subject to this condition. 

For purposes of this condition, approval is 
hereby granted for the Bank to invest in 
obligations of the United States and those for 
which the faith and credit of the United 
States are pledged for the payment of 
principal and interest. (A deposit by the Bank 
of funds with another bank (other than a time 
deposit of $100,000 or more) shall not 
constitute the making of a loan or an 
investment within the meaning of this 
condition.) 

(6) CPI may form one or more 
additional subsidiaries in the future 
each of which would be permitted to 
engage in a trust business under the 
laws of the State in which it is 
incorporated and each of which would 
be subject to supervision and 
examination by the banking authorities 
of that State. Each of these subsidiaries, 
if established, would serve as trustee 
and hold legal title to assets of Plans 
served by CPI. In so doing they would 


perform functions for the Plans they 
served like the functions currently being 
performed by ITC. One or more of these 
subsidiaries may also be empowered to 
receive bank deposits from or on behalf 
of the Plans or others. Each of these 
subsidiaries would be wholly-owned by 
CPI. 

(7) CPI is in the process of 
consummating a merger of ITC into ICB. 
ICB will be the surviving corporation, 
but it may be renamed. The surviving 
corporation, which will then possess all 
of the powers of the former ITC and ICB, 
will maintain both a trust department 
and a banking department. The trust 
department will continue to serve as 
trustee for Plans. The banking 
department will accept from the trust 
department, or from other subsidiaries 
formed by CPI for the purpose of holding 
legal title to assets of Plans served by 
CPI, deposits of Plan funds in passbook 
savings accounts under circumstances 
described in paragraphs 9 and 10. The 
banking department will also receive 
deposits from other non-Plan clients of 
ADP.* 

(8) Most of the Plans trusteed by ITC 
are “earmarked” plans which give 
individual participants (including 
individuals for whose benefit individual 
retirement accounts are maintained) the 
exclusive authority to direct the 
investment of the assets in their 
accounts. Certain corporate Plans 
involve pooled accounts, the investment 
of which is directed exclusively by 
employer-appointed professional 
investment managers. The following 
description of Plan operations refers to 
participants in “earmarked" plans. In 
the case of pooled accounts the 
investment manager, not the participant, 
would be involved in investment 
decisions and related information. 

(9) A Plan participant (or investment 
manager in the case of a pooled 
account) receives a report at least 
monthly when funds are deposited in 
the participant's account as a result of 
an employer contribution, a participant 
contribution or a transaction involving 
trust assets such as interest, dividends 
or proceeds of a sale of trust assets. 
Reports are also issued when there is a 
purchase or sale of assets or when there 
is a pending transaction requiring 
further participant action. Reports detail 
the transactions and indicate the 


•ADP’s non-Plan clients are generally employers 
for whom ADP performs computer assisted payroll 
services. ADP has recently instituted a tax service 
for its clients by which ADP handles various federal 
tax payments for the employers. The funds held for 
tax service clients are deposited in ICB. ADP 
projects that when the tax service is fully 
operational there will be nearly as many non-Plan 
depositors as Plan depositors. 










Federal Register / Vol. 45, No. 67 / Friday, April 4, 1980 / Notices 23089 


participant’s cash balance. If the 
participant has given no investment 
directions with respect to the cash 
balance, each Plan requires the deposit 
of those funds by the trustee in an 
interest-bearing passbook savings 
account in a bank. Pursuant to these 
provisions, ITC has since 1972 
maintained undirected funds on deposit 
in interest-bearing passbook savings 
accounts with unaffiliated banks. 
Individual Plan participants must 
maintain a $50 cash balance at all times. 

(10) In addition to the regular reports, 
each participant also receives an annual 
and a semi-annual Statement of Account 
summarizing account activity. 
Participants may also call a client 
service center toll-free to inquire about 
the amount of cash in their account 
available for investment 

(11) Investment transactions are 
effected by a participant through a 
broker or agent selected by the 
participant. The broker or agent 
communicates participant investment 
decisions to CPI and receives from CPI 
the necessary cash or documents to 
complete the transaction. CPI receives 
no commissions generated by an 
investment transaction. 

(12) Detailed information on the 
procedures for making investments is 
supplied to each participant by CPI, 
together with appropriate forms that 
participants may use to transmit their 
investment instructions. This 
information explains that funds for 
which no investment directions have 
been received are placed in a savings 
account and earn interest at the normal 
passbook rate. 

(13) CPI organized ICB in part for the 
purpose of receiving deposits of 
undirected funds in interest-bearing 
passbook savings accounts and in part 
to receive other deposits from non-Plan 
clients of ADP. In 1979 CPI capitalized 
ICB with an initial capitalization of one 
million dollars. ICB has applied for and 
received insurance of customers deposit 
through the Federal Deposit Insurance 
Corporation (FDIC). ICB will not accept 
deposits for the account of any Plan 
participant which would exceed the 
maximum insurance coverage available 
from the FDIC. The passbook savings 
accounts will earn the prevailing rate of 
interest paid on such accounts by banks 
in the State of California. Undirected 
funds deposited in these accounts will 
be immediately available if their 
investment is directed elsewhere, ADP/ 
PSI will maintain the records and 
provide the accounting services for all 
passbook accounts, on an individual 
account basis, consistent with FDIC 
regulation 12 CFR § 330.1. 


(14) The proposed passbook savings 
accounts in the banking department of 
banking subsidiaries of CPI will be 
comparable in all material respects to 
those now being maintained in 
unaffiliated banks. ADP, CPI, and their 
affiliates will not have any authority to 
determine whether, in what amount, or 
for what period of time any funds will 
maintained in passbook savings 
accounts. No management fee or 
variable trust fee will be charged by any 
subsidiary of CPI for maintaining such 
passbook savings accounts for the 
benefit of Plans. 

(15) All funds deposited in the 
banking department of banking 
subsidiaries of CPI, including deposits 
received from non-Plan clients of ADP, 
will be invested solely in obligations of 
the United States or of the State of 
incorporation or in obligations for which 
the full faith and credit of the United 
States or the credit of the State of 
incorporation is pledged. All earnings 
from such investment shall constitute 
the sole property and earnings of the 
banking subsidiary of CPI and shall not 
belong to or be owed to the Plans or 
other depositors. 

(16) Effective July 1 , 1979, each Plan 
was amended to grant express 
authorization for the deposit of 
undirected funds in ITC's banking 
department as well as in other banks. 
After ITC’s merger with ICB, the trust 
department of the surviving entity 
intends to deposit some or all of the 
undirected Plan funds in interest-bearing 
passbook savings accounts in its own 
banking department. Any subsidiaries 
formed by CPI to conduct a trust 
business under the laws of another state 
and to hold assets of Plans administered 
by ADP/PSI may also deposit some or 
all of the undirected Plan funds in 
interest-bearing passbook savings 
accounts in the banking department of a 
CPI subsidiary. 

(17) The fees payable to ADP/PSI for 
Plan and Trust administration are a one¬ 
time setup or installation fee and annual 
administration fees. These fees vary 
depending on the type of Plan. 

Generally, they consist of a basic fee 
plus a fee for each participant for plan 
administration and variable trust fees 
for trust administration. The variable 
trust fees are based on a percentage of 
the value of plan assets in each account. 
For example, the variable trust fee for a 
trust account of $50,000 or less is %% of 
the value of stocks, bonds and real 
estate and Vz% of the value of mutual 
funds in the account. There are also fees 
for each transaction in excess of a 
certain number of free transactions and 
a fee per policy for insurance policies or 


annuity contracts. Although a variable 
trust fee is charged currently by the 
applicants for the value of funds in 
passbook savings accounts in unrelated 
banks, the applicants represent that no 
management or variable trust fee will be 
charged for deposits maintained in 
passbook savings accounts at ITC or 
any other bank affiliated with CPI. 

(18) Applicants represent that the 
proposed transactions will satisfy the 
criteria of section 408(a) of the Act as 
follows: (a) the proposed exemption will 
be administratively feasible because the 
transactions are of a single, simple type, 
and detailed records will be maintained 
on a daily basis with respect to the 
passbook account maintained for 
participants. These records will be 
retained for a reasonable period of time 
in accordance with normal record 
retention practices and will be available 
for inspection in the ordinary audit 
process; (b) the proposed transactions 
will be in the interests of the Plans and 
Plan participants and beneficiaries 
because the trustee will not charge any 
management fee or variable trust fee for 
any portion of Plan assets held in 
passbook savings accounts; and (c) the 
proposed transactions will be protective 
of the rights of Plan participants and 
beneficiaries because any passbook 
savings accounts maintained in ITC’s 
banking department or with any other 
banking subsidiary of CPI will be 
comparable in all material respects to 
those now maintained in unaffilated 
banks; each account will earn the 
prevailing rate of interest paid on such 
accounts by banks in the State of 
incorporation; each account will be fully 
insured by the FDIC; ADP, CPI, ITC, and 
their affiliates will not have any 
authority to determine whether, in what 
amount, or for what period of time any 
funds will be maintained in passbook 
savings accounts; and undirected funds 
will be immediately available if their 
investment is directed elsewhere. 

(19) The Department would like to call 
attention to the following facts and 
statutory provisions in connection with 
this exemption. Section 406(a)(1)(D) of 
the Act prohibits a fiduciary with 
respect to a plan from causing the plan 
to engage in a transaction if he knows or 
should know that such a transaction 
constitutes a direct or indirect transfer 
to, or use by or for the benefit of, a party 
in interest of any assets of the plan. 
Section 406(b)(1) of the Act prohibits a 
fiduciary with respect to the plan from 
dealing with the assets of a plan in its 
own interest or for its own account. In 
the absence of an exemption these 
provisions would prohibit ITC, a Plan 
fiduciary, from investing Plan assets in 






23090 


Federal Register / Vol. 45, No. 67 / Friday, April 4, 1980 / Notices 


ICB, a corporation under common 
control with ITC. Section 408(b)(4) of the 
Act and regulations 29 CFR 2550.408b- 
4(a) thereunder exempt from the 
prohibitions of section 406(a) and 408(b) 

(1) and (2) of the Act the investment of 
all or a part of a plan's assets in 
deposits bearing a reasonable rate of 
interest in a bank or similar financial 
institution supervised by the United 
States or a State, even though the bank 
or similar financial institution is a 
fiduciary or other party in interest with 
respect to the plan if the applicable 
conditions are met. Where the plan does 
not cover employees of the bank or 
similar financial institution, section 
408(b)(4)(B) of the Act and 29 CFR 
2550.408b-4(b)(2) provide, as here 
relevant that the bank or similar 
financial institution may invest plan 
assets in deposits in itself or its 
affiliates provided that the investment is 
expressly authorized by a provision of 
the plan or trust instrument. 

However, the Department is 
concerned that the establishment of 
“special purpose’* banks may result in 
the creation of investment vehicles 
whose principal purpose is the 
avoidance of the fiduciary responsibility 
provision of the Act. Accordingly, the 
Department has been reluctant to affirm 
that deposits in such banks are exempt 
from the provisions of section 406 of the 
Act by virtue of section 408(b)(4). The 
facts as presented with respect to the 
exemption here proposed indicate that 
there is a diversity of depositors so that 
the bank’s assets will not be exclusively 
plan assets. Also, there are sufficient 
safeguards to justify an administrative 
exemption. 

Notice to Interested Persons 

All participants eligible for benefits, 
who are receiving benefit payments, or 
who have a vested deferred right to 
receive such payments at a later date, 
under any of the Plans that are the 
subject of the exemption, and any 
person who. under the terms of the 
Plans that are the subject of the 
exemption, is authorized to direct Plan 
investments will receive notice by mail. 

The notices w i\\ be mailed within 10 
days after publication in the Federal 
Register of the notice of pendency of the 
exemption. The notices will contain a 
copy of the notice of pendency of the 
exemption, and will inform the 
interested persons of their right to 
comment within the period set forth in 
the notice of the pendency of the 
exemption. 

General Information 

The attention of interested persons is 
directed to the following: 


(1) The fact that a transaction is the 
subject of an exemption under section 
408(h) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) Before .an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(3) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemptiod is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer’s 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedures set forth in ERISA Procedure 


75-1 (40 FR 18471, April 28.1975). If the 
•exemption is granted, the restrictions of 
section 406 of the Act and the taxes 
imposed by section 4975 (a) and (b) of 
the Code, by reason of section 4975(c)(1) 
of the Code shall not apply to the 
deposit of Plan assets held by any trust 
company that is a subsidiary of CPI, and 
as to which no investment directions 
have been received, in passbook savings 
accounts maintained with the banking 
department of any trust company that is 
a subsidiary of CPI or any other banking 
subsidiary of CPI, subject to the 
following conditions: 

(1) that any trust company that is a 
subsidiary of CPI will not charge any 
variable trust fee or other management 
fee for deposits maintained in passbook 
savings accounts in the banking 
department of any trust company that is 
a subsidiary of CPI or any other banking 
subsidiary of CPI; 

(2) that the other components of the 
fee structure charged by the applicants 
with respect to the administration of the 
Plans and trust accounts that are the 
subject of this exemption will not be 
changed or increased to compensate for 
the absence of the variable trust fee for 
deposits maintained in passbook 
savings accounts; 

(3) that any future changes in the fee 
structure charged by the applicants with 
respect to the administration of the 
Plans and trust accounts that are the 
subject of this exemption will be made 
solely by reference to normal cost and 
market considerations; 

(4) that the applicants will not use the 
elimination of or nonexistence of a 
variable trust fee for passbook savings 
accounts to encourage Plan participants 
or investment managers to leave 
deposits in passbook savings accounts; 

(5) that all Plan literature concerning 
fee structures charged by the applicants 
for Plan or trust administration must 
include^his statement: . 

Although no variable trust fee is charged 
for assets maintained in ICB passbook 
savings accounts, participants and 
investment managers are encouraged to 
direct the investment of these funds in 
accordance with their individual investment 
objectives.; 

(6) that funds deposited in passbook 
savings accounts continue to be 
immediately available if their 
investment is directed elsewhere; and 

(7) that any change in the investment 
options of the banking department of 
banking subsidiaries of CPI, as 
described in paragraph 15 of the Facts 
and Representations Section of this 
exemption be reported to the 
Department. 

The proposed exemption, if granted, 
will be subject to the express conditions 
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that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 

Signed at Washington, D.C., this 27th day 
of March, 1980. 

Ian D. Lanoff, 

Administrator for Pension and Welfare 
Benefit Programs, Labor-Management 
Services Administration, U.S. Department of 
Labor. 

|FR Doc 80-10215 Filed 4-3-00; 8.45 am] 

BILLING COO€ 4510-2*-* 


[Application No. D-1603] 

Proposed Exemption for a Transaction 
Involving ttie Jim Wilson Co. Employee 
Stock Ownership Plan, Cape 
Girardeau, Mo. 

agency: Department of Labor. 
action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and from 
certain taxes imposed by the Internal 
Revenue Code of 1954 (the Code). The 
proposed exemption would exempt the 
sale of certain real property from the Jim 
Wilson Co. Employee Stock Ownership 
Plan (the ESOP) to the Jim Wilson Co. 
(the Employer). The proposed 
exemption, if granted, would affect 
participants and beneficiaries of the 
ESOP and the Employer. 
dates: Written comments and requests 
for a public hearing must be received by 
the Department of Labor on or before 
May 14,1980. 

address: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216, Attention: Application No. 
D-1603. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216. 

FOR FURTHER INFORMATION CONTACT: 

Ivan Strasfeld, of the Department of 
Labor, telephone (202) 523-8971. (This is 
not a toll-free number.) 


SUPPLEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a) and 406(b) (1) and (2) of 
the Act and from the taxes imposed by 
section 4975 (a) and (b) of the Code, by 
reason of section 4975(c)(1) (A) through 
(E) of the Code. The proposed 
exemption was requested in an 
application filed by the Employer, 
pursuant to section 408(a) of the Act and 
section 4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 

April 28,1975). The application was filed 
with both the Department and the 
Internal Revenue Service. 

However, effective December 31,1978, 
section 102 of Reorganization Plan No. 4 
of 1978 (43 FR 47713, October 17.1978) 
transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Summary of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicants. 

1. The Employer, a wholesale 
distributor of automotive parts, tires and 
sporting goods, established the Jim 
Wilson Co. Profit Sharing Trust in 1957. 
Effective January 1,1975, the Employer 
converted the Profit Sharing Trust into 
the ESOP and a money purchase 
pension plan. 

2. The ESOP owns a 54,000 square foot 
building and 6.7 acres of real property 
located in Cape Girardeau, Missouri. 

The ESOP bought the property in 1969 
for $751,064 from an unrelated third 
party. At present, the building and 
parking lot area are being leased to the 
Kroger Company of Hazelwood. 
Missouri, an unrelated party, pursuant 
to a 15 year lease which expires on May 
31,1984, at an annual rental of 
$90,741.48. The lease also contains three 
five-year renewal options. 

3. Due to increasing maintenance 
costs incurred by the ESOP since 1976, 
the real estate investment is yielding a 
decreasing rate of return and is 
presenting a cash flow problem for the 
ESOP. 

4. The Employer has offered to 
purchase the real property from the 
ESOP for $1,328,364.97 cash in order to 
allow the ESOP to earn a higher rate of 
return on its investments. The sales 
price was determined by an 


independent appraisal a9 of January 1. 
1980, using the replacement cost 
approach. Following the Employer’s 
offer to purchase the real property, the 
ESOP contacted the Kroger Company 
regarding sale of the property pursuant 
to a right of first refusal contained in the 
lease. The Kroger Company declined the 
ESOP’s offer to sell the property. 

5. The applicant represents that the 
criteria of section 408(a) of the Act will 
be satisfied by the proposed sale 
because: (1) it will be a one time 
transaction for cash; (2) it will permit 
the ESOP to sell the property for a profit 
at a price determined by an independent 
appraisal; (3) it will not require the 
ESOP to pay a real estate commission 
and (4) it will allow the ESOP to 
eliminate an asset representing a large 
percentage of total plan assets, which 
provides the ESOP with a low rate of 
return. 

Notice to Interested Persons 

Notice will be given to all ESOP 
participants and beneficiaries within ten 
days of the publication of the notice of 
pendency in the Federal Register. The 
notice will contain a copy of the notice 
of pendency as published in the Federal 
Register and a statement informing 
interested persons of their right to 
comment or request a hearing within the 
period set forth in the notice of 
pendency. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 
which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401(a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 
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(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to. and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules/ 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and request for a hearing 
should state the reasons for the writer’s 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with the 
procedure set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28,1975). If the 
exemption is granted, the restrictions of 
sections 406(a) and 406(b)(1) and (2) of 
the Act and the taxes imposed by 
section 4975 (a} and (b) of the Code, by 
reason of section 4975(c)(1)(A) through 
(E) of the Code shall not apply to the 
sale for cash of the real property 
described above by the ESOP to the 
Employer for $1,328,364.97, provided that 
this amount is not less than the fair 
market value of the property. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
representations contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction to 
be consummated pursuant to the 
exemption. 


Signed at Washington, D.C., this 27th day 
of March. 1980. 

Ian D. Lanoff, 

Administrator for Pension and Welfare 
Benefit Programs, Labor-Management 
Services Administration, U.S. Department of 
Labor, 

(FR Doc, 80-10214 Filed 4-3-80; 8:45 amj 

BILLING CODE 4510-29-M 


Office of Pension and Welfare Benefit 
Programs 

[Prohibited Transaction Exemption 79-60) 

Class Exemption for Certain 
Transactions Involving Employee 
Benefit Plans Maintained by Insurance 
Agents and Brokers 


“Specific Instruction.** 

BILLING CODE 1505-01-M 


Office of the Secretary 

American Can Co., et a!.; Negative 
Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of negative determinations 
regarding eligibility to apply for worker 
adjustment assistance issued during the 
period March 24-28th, 1980. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
Section 222 of the Act must be met. 

(1) That a significant number or 
proportion of workers in the worker’s 
firm, or an appropriate subdivision 
thereof, have become totally or partially 
separated, or are threatened to become 
totally or partially separated. 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely. 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 


Correction 

In FR Doc. 79-31491 appearing on 
page 59018 in the issue of Friday, 
October 12,1979. on page 59020, second 
column, the heading at the top of the 
page should read “Exemption”. 

BILUNG CODE 1505-01-M 


Form Revisions Pertaining to Certain 
Information Required( on Annual 
Reports 

Corrections 

In FR Doc. 80-6549 appearing at page 
14155 in the issue for Tuesday. March 4, 
1980. make the following changes: 

(1) On page 14156. third column, 
Schedule A (Form 5500). Item 3 was 
incorrectly published and should have 
been published as set forth below: 


appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

In each of the following cases it has 
been concluded that at least one of the 
above criteria ha9 not been met. 

TA-W-6829; American Can Co., 
Hammond, Ind. 

The investigation was initiated on 
January 22,1980 in response to a petition 
which was filed on behalf of workers at 
the Hammond. Indiana plant of the 
American Can Company. Workers at the 
plant process template for cans. 

The investigation revealed that 
criterion (3) has not been met. 

U.S. imports of all metal cans have 
been negligible. Imports of metal can9 
were 0.04 percent or less of U.S. 
production in each year from 1974 
through 1979. 

The petitioners allege that imports of 
steel coils have resulted in the layoff of 
chauffeurs at the Hammond plant. Steel 
coils are not produced by the American 
Can Company, therefore the chauffeurs 
cannot be considered engaged in 
employment related to the production of 
steel coils, nor can steel coils be 
considered like and directly competitive 
with cans. 

In this case, therefore, the certifying 
officer has determined that all workers 


Schedule A (Form 5500) 

Item 3 

3. Insurance commissions and fees paid to agents and brokers: 


(d) Foes paid 


(a) Contract or identification number (b) Names and (c) Amount ol Amount Purposes 

addresses of the commissions paid 
agents or brokers to 
whom commissions 
or fees were paid 


(2) On page 14157, first column, insert the following after the second line from 
the top: 
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of the Hammond, Indiana plant of the 
American Can Company are denied 
eligibility to apply for adjustment 
assistance under Section 223 of the 
Trade Act of 1974. 

TA-W-6830 Archer Rubber Co., Milford, 

Mass. 

The investigation was initiated on 
January 22,1980 in response to a petition 
which was filed by the International 
Ladies' Garment Workers’ Union on 
behalf of workers at Archer Rubber 
Company. Milford. Massachusetts. The 
workers produce coated fabric and rain 
apparel. 

The investigation revealed that 
criterion (2) has not been met with 
respect to hospital sheeting, pads and 
disaster bags; and that criterion (3) has 
not been met with respect to coated 
fabric and industrial rainwear. 

The ratio of imports of coated fabric 
to U.S. production has been below 4.0 
percent in the years 1975 through 1978. 

Sales and production of hospital 
sheeting, pads, and disaster bags 
increased in 1979 compared to 1978. 

None of the surveyed customers who 
purchased coated fabric from Archer 
Rubber purchased imported coated 
fabric. None of the surveyed customers 
who decreased purchases of industrial 
rainwear increased purchases of 
imported rainwear. 

In this case, therefore, the certifying 
officer has determined that all workers 
of Archer Rubber Company, Milford, 
Massachusetts are denied eligibility to 
apply for adjustment assistance under 
Section 223 of the Trade Act of 1974. 

TA-W-6853; Banj-O-Manufacturing, 

Inc., Scranton, Pa. 

The investigation was initiated on 
January 28,1980 in response to a petition 
which was filed by the Amalgamated 
Clothing and Textile Workers Union of 
America on behalf of workers at Banj-O- 
Manufacturing, Incorporated. The 
workers produced men’s and boys* suits, 
sportcoats, vests, and outerwear and 
ladies' blazers. 

The investigation revealed that 
criterion (3) has not been met. 

Banj-O-Manufacturing, Incorporated 
produced on a contract basis for one 
manufacturer in 1978 and during the 
period January through May 1979. A 
Department survey of this manufacturer 
revealed that its total sales increased in 
1979 compared to 1978. The 
manufacturer did not import men's and 
boys' suits, sportcoats, vests and 
outerwear nor use foreign contractors in 
1978 or 1979. 

U.S. imports of men’s and boys’ 
tailored dress coats and sportcoats, 
tailored suits, outercoats and jackets, 


and suit vests decreased in 1979 
compared to 1978. 

After careful review, I determine that 
all workers of Banj-O-Manufacturing, 
Incorporated, Scranton, Pennsylvania 
are denied eligibility to apply for 
adjustment assistance under Section 223 
of the Trade Act of 1974. 

TA-W-7197; Bethlehem Steel Corp.; 
South San Francisco Plant; San 
Francisco, Calif. 

The investigation was initiated on 
January 29,1980 in response to a petition 
Bled on behalf of workers at the South 
San Francisco plant of the Bethlehem 
Steel Corporation in San Francisco, 
California. The workers produce 
fabricated reinforcing bar. 

The investigation revealed that 
criterion (3) has not been met. 

Imports of fabricated reinforcing bar 
are not separately identifiable in the 
Tariff Schedules of the United States. 
Officials of the U.S. Customs Service 
indicated that imports of fabricated 
reinforcing bar are negligible. 

The investigation revealed that 
Bethlehem Steel’s decision to close the 
reinforcing bar plant in mid-1980 is 
attributable to the impending sale of the 
entire South San Francisco facility. The 
majority of the South San Francisco 
facility had been closed in 1977, with 
only the reinforcing bar mill remaining 
in operation. Bethlehem Steel has 
announced that the reinforcing bar mill 
will be closed when the sale of the site 
is completed. 

In this case, therefore, the certifying 
officer has determined that all workers 
of the South San Francisco plant of the 
Bethlehem Steel Corporation in San 
Francisco, California engaged in the 
production of fabricated rebar are 
denied eligibility to apply for adjustment 
assistance under Section 223 of the 
Trade Act of 1974. 

TA-W-6854; Cappellari, Inc., 
Summersville, W. Va. 

The investigation was initiated on 
January 28,1980 in response to a petition 
which was Bled by a company official 
on behalf of workers at Cappellari, 
Incorporated, Summersville, West 
Virginia. The workers produce 
metallurgical coal. 

The investigation revealed that 
criterion (3) has not been met. 

Cappellari, Incorporated sold all of its 
metallurgical coal to a coal broker. The 
sole domestic buyer of metallurgical 
coal from the broker increased its 
purchases of domestic coke in 1979, both 
absolutely and relative to all purchases 
of coke. 

In this case, therefore, the certifying 
officer has determined that all workers 


of Cappellari. Incorporated. 
Summersville. West Virginia are denied 
eligibility to apply for adjustment 
assistance under Section 223 of the 
Trade Act of 1974 

TA-W-6856, 7370: Chrysler Corp., 
Export-Import Division Brownstown and 
Detroit, Mich. 

The investigations were initiated on 
January 28. 1980 and March 17,1980 in 
response to petitions which were filed 
on behalf of workers at the Brownstown, 
Michigan and Detroit. Michigan 
facilities, respectively, of the Export- 
Import Division of Chrysler Corporation. 
Workers at these two facilities are 
engaged in activities related to the 
exportation and importation of 
automotive products. 

The investigation revealed that 
criterion (3) has not been met. 

Workers at the Export-Import 
Division’s Brownstown and Detroit, 
Michigan facilities are principally 
engaged in activities related to the 
exportation of finished Chrysler vehicles 
and automotive parts. Sales to foreign 
Chrysler subsidiaries and affiliates, 
most of which maintain their own 
automobile assembly facilities, 
accounted for a major portion of the 
Division's total business during the 
1978-1979 period. During this period, 
therefore, employment at the Division’s 
Brownstown and Detroit, Michigan 
facilities primarily depended upon the 
level of production and sales at 
Chrysler’s foreign subsidiaries and 
affiliates. As such, these two facilities 
were more closely integrated into 
foreign production than domestic 
production of automobiles and trucks 
during the 1978-1979 period. 

In this case, therefore, the certifying 
officer determined that all workers of 
the Export-Import Division of Chrysler 
Corporation. Brownstown and Detroit, 
Michigan are denied eligibility to apply 
for adjustment assisance under Section 
223 of the Trade Act of 1974. 

TA-W-7193, 7194, D & K Service and 
D & K Switching. Inc.. Center Line, Mich. 

The investigation was initiated on 
Feburary 25.1980. in response to a 
petition which was filed on behalf of 
workers at D & K Service and D & K 
Switching, Incorporated. Center Line, 
Michigan. The workers at D & K Service 
and D & K Switching, Incorporated are 
engaged in providing the service of 
transporting automotive parts. 

The investigation revealed that 
workers of D & K Service and D & K 
Switching, Incorporated do not produce 
an article within the meaning of Section 
222(3) of the Act. Therefore, they may be 
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certified only if their separation was 
caused importantly by a reduced 
demand for their services from a parent 
firm, a firm otherwise related to D & K 
Service and D & K Switching. 
Incorporated by ownership, or a firm 
related by control. In any case, the 
reduction in demand for services must 
originate at a production facility whose 
workers independently meet the 
statutory criteria for certification and 
that reduction must directly relate to the 
product impacted by imports. 

D & K Service and D & K Switching, 
Incorporated and its customers have no 
controlling interest in one another. The 
subject firms are not corporately 
affiliated with any other company which 
manufactures a product. 

All workers engaged in transporting 
automotive parts at D & K Service and 
D & K Switching, Incorporated are 
employed by that firm. All personnel 
actions and payroll transactions are 
controlled by D & K Service and D & K 
Switching. Incorporated. All employee 
benefits are provided and maintained by 
D & K Switching and D & K Service, 
Incorporated. Workers are not at any 
time, under employment or supervision 
by customers of D & K Service and 
D & K Switching, Incorporated. Thus, D 
& K Service and D & K Switching, 
Incorporated, and not any of its 
customers, must be considered to be the 
“workers’ firm". 

In this case, therefore, the certifying 
officer has determined that all workers 
of D & K Service and D & K Switching, 
Incorporated, Center Line, Michigan are 
denied eligibility to apply for adjustment 
assistance under Section 223 of the 
Trade Act of 1974. 

TA-W-7090; Foam Products Division, 
Lear Siegler, Inc., Marblehead, Mass. 

The investigation was initiated on 
February 12,1980 in response to a 
petition which was filed by the United 
Automobile, Aerospace and Agricultural 
Implement Workers of America on 
behalf of workers at the Foam Products 
Division of Lear Siegler, Incorporated, 
Marblehead, Massachusetts. Workers at 
the Marblehead plant produced 
urethane foam seating for automobiles 
and trucks. 

The investigation revealed that 
criterion (3) has not been met. 

The petitioners allege that increased 
imports of automobiles and trucks 
adversely affected production and 
employment at the Foam Products 
Division of Lear Siegler. Incorporated, 
Marblehead. Massachusetts. Imported 
automobiles and trucks cannot be 
considered to be like or directly 
competitive with urethane foam seating 
for automobiles and trucks. Imports of 


urethane foam seating for automobiles 
and trucks must be considered in 
determing import injury to workers who 
manufactured this product at the Foam 
Products Division's Marblehead, 
Massachusetts plant 

The Department surveyed the Foam 
Products Division's customers 
concerning their in-house production 
and purchases of automotive foam 
seating from all sources. The Foam 
Products Division's customers, which 
accounted for most of the decline in the 
Marblehead plant's sales from 1978 to 
1979, reported an increase in bo A in- 
house production and total domestic 
purchases of automotive foam seating 
from 1977 to 1978 and from 1978 to 1979. 
These customers further indicated that 
they had reduced their reliance on 
foreign suppliers of this product during 
the same two periods. 

In this case, therefore, the certifying 
officer has determined that all workers 
of the Foam Products Division of Lear 
Siegler, Incorporated, Marblehead. 
Massachusetts, are denied eligibility to 
apply for adjustment assistance under 
section 223 of the Trade Act of 1974. 

TA-W-6877; General Motors Corp., 
Harrison Radiator Division, Buffalo, N.Y. 

The investigation was initiated on 
January 30,1980 in response to a petition 
which was filed on behalf of workers at 
the Buffalo, New York plant of the 
Harrison Radiator Divison of General 
Motors Corporation. Workers at the 
Buffalo. New York plant produce 
primarily heater defrosters. 

The investigation revealed that 
criterion (3) has not been met. 

The Buffalo, New York plant of the 
Harrison Radiator Divsion of General 
Motors Corporation produces heater 
defrosters for use in the manufacture of 
General Motors automobiles, light 
trucks and vans. Since the heater 
defrosters are specifically designed for 
General Motors automobiles, light 
trucks and vans and cannot be used in 
the manufacture of other models without 
design changes, the only imports of 
heater defrosters “like or directly 
competitive'* with the heater defrosters 
produced at the Buffalo plant would be 
imports of similar heater defrosters by 
the General Motors Corporation for use 
in the manufacture of General Motors 
automobiles, light trucks and vans. 
General Motors does not import heater 
defrosters. 

The heater defrosters produced at the 
Buffalo plant are used in the assembly 
of various General Motors automobiles, 
light trucks and vans. Workers at the 
Buffalo plant may be certified if a 
significant proportion of the plant's 
output is used in the production of 


General Motors automobiles, light 
trucks and vans which are determined 
to be importantly impacted by increased 
imports of like or directly competitive 
products. Investigations regarding 
workers producing General Motors 
automobiles, light trucks and vans are 
currently in progress (TA-W-699— 
7083). Further consideration will be 
given to workers at the Buffalo plant 
when a determination is made regarding 
the above investigation. 

In this case, therefore, the certifying 
officer has determined that all workers 
of the Buffalo, New York plant of the 
Harrison Radiator Division of General 
Motors Corporation are denied 
eligibility to apply for adjustment 
assistance under Section 223 of the 
Trade Act of 1974. 

TA-W-6902; Gloria's Fashions, 
Bayonne, N.J. 

The investigation was initiated on 
February 1,1980 in response to a 
petition which was filed by the 
International Ladies' Garment Workers’ 
Union on behalf of workers at Gloria’s 
Fashions, Incorporated, Bayonne, New 
Jersey. The workers produce ladies’ 
dresses, suits, skirts, blouses, pants and 
pantsuits. 

The investigation revealed that 
criterion (3) has not been met 

U.S. imports of women's, misses' and 
children's dresses, suits, skirts, shirts 
.and slacks and shorts decreased 
absolutely in the January-September 
period of 1979 compared to the same 
period in 197a 

A Departmental survey conducted 
with the manufacturers that contracted 
work with Gloria's Fashions revealed 
that manufacturers which reduced 
contract work with Gloria's Fashions 
did not employ foreign contractors, nor 
did they import ladies* dresses, suits or 
sportswear from 1977 through 1979. A 
survey was then conducted with the 
retail customers of the manufacturers 
who experienced declining sales. 
Customers either decreased purchases 
of imported dresses, blouses, pantsuits 
and jumpsuits or did not import these 
products in 1979 compared to 1978. With 
respect to other sportswear items (skirts 
and pants), customers purchasing 
imports satisfied their demand primarily 
from domestic sources. 

In this case, therefore, the certifying 
officer has determined that all workers 
of Gloria's Fashions, Incorporated 
(formerly known as M. Weiner 
Company, Incorporated), Bayonne, New 
Jersey are denied eligibility to apply for 
adjustment assistance under Section 223 
of the Trade Act of 1974. 
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TA-W-7107; Goralnick Shoe Trimming 
Co., Inc., Haverhill, Mass. 

The investigation was initiated on 
February 13,1980 in response to a 
petition Filed on behalf of workers at the 
Haverhill, Massachusetts plant of 
Goralnick Shoe Trimming Company, 
Incorporated. Workers at the Haverhill 
plant produce socklinings for shoes. 

The investigation revealed that 
criterion (3) has not been met. 

The petitioners allege that increased 
imports of shoes adversely affected 
production and employment at 
Goralnick Shoe Trimming Company, 
Incorporated of Haverhill. 

Massachusetts. Imported shoes cannot 
be considered to be like or directly 
competitive with socklinings for shoes. 
Imports of socklinings for shoes must be 
considered in determining import injury 
to workers who manufactured this 
product at Goralnick Shoe Trimming 
Company, Incorporated. 

U.S. imports of socklinings are 
negligible. 

In this case, therefore, the certifying 
officer has determined that all workers 
of the Haverhill, Massachusetts plant of 
Goralnick Shoe Trimming Company, 
Incorporated are denied eligibility to 
apply for adjustment assistance under 
Section 223 of the Trade Act of 1974. 

TA-W-6851; Inland Steel Co., Harbor 
Works, E. Chicago, Ind. 

The investigation was initiated on 
January 25,1980 in response to a petition 
which was filed by the United 
Steelworkers of America on behalf of 
workers at the Harbor Works of the 
Inland Steel Company, E. Chicago, 
Indiana. Workers at the Harbor Works 
produce the following basic steel 
products: hot rolled carbon steel sheet 
and strip, cold rolled carbon steel sheet, 
metallic coated steel sheet, carbon steel 
plate, carbon steel bars, and bar-size 
light shapes, carbon steel piling, and 
carbon steel structural shapes. 

With respect to workers engaged in 
employment related to the production of 
carbon steel structural shapes, criterion 
(2) has not been met. 

Sales and production of carbon steel 
structural shapes increased the Harbor 
Works in 1979 compared to 1978. 

With respect to workers engaged in 
employment related to the production of 
the other basic steel products, the 
investigation revealed that criterion (3) 
has not been met. 

U.S. imports of hot rolled carbon steel 
sheet and strip, cold rolled carbon steel 
sheet, metallic coated steel sheet, 
carbon steel plate, carbon steel bars and 
bar-size light shapes, and carbon steel 
piling declined both absolutely and 


relative to domestic shipments in 1979 
compared to 1978. 

In this case, therefore, the certifying 
officer has determined that all workers 
of the Harbor Works of the Inland Steel 
Company, E. Chicago, Indiana are 
denied eligibility to apply for adjustment 
assistance under Section 223 of the 
Trade Act of 1974. 

TA-W-7162; Interstate United Corp., 
Newark, Del. 

The investigation was initiated on 
February 19,1980, in response to a 
petition which was filed by the United 
Auto Workers on behalf of workers and 
former workers of the Interstate United 
Corporation, Newark, Delaware. The 
investigation revealed that the workers 
at Interstate United Corporation are 
engaged in providing cafeteria services. 

The investigation revealed that 
workers of Interstate United 
Corporation do not produce an article 
within the meaning of section 222(3) of 
the Act Therefore, they may be certified 
only if their separation was caused 
importantly by a reduced demand for 
their services from a parent firm, a firm 
otherwise related to Interstate United 
Corporation by ownership, or a firm 
related by control. In any case, the 
reduction in demand for services must 
originate at a production facility whose 
workers independently meet the 
statutory criteria for certification and 
that reduction must directly relate to the 
product impacted by imports. 

Interstate United Corporation and its 
customers have no controlling interest in 
one another. The subject firm is not 
corporately affiliated with any other 
company which manufactures a product. 

All workers engaged in providing 
cafeteria services at Interstate United 
Corporation are employed by that firm. 
All personnel actions and payroll 
transactions are controlled by Interstate 
United Corporation. All employee 
benefits are provided and maintained by 
Interstate United Corporation. Workers 
are not, at any time, under employment 
or supervision by customers of 
Interstate United Corporation. Thus, 
Interstate United Corporation, and not 
any of its customers, must be considered 
to be the "workers* firm*'. 

In this case, therefore, the certifying 
officer has determined that all workers 
of Interstate United Corporation, 
Newark, Delaware are denied eligibility 
to apply for adjustment assistance under 
section 223 of the Trade Act of 1974. 

TA-W-6892; Mason Chrysler-Plymouth, 
Inc., Royal Oak, Mich. 

The investigation was initiated on 
January 30,1980, in response to a worker 
petition which was filed on behalf of 


workers formerly at Mason Chrysler- 
Plymouth, Incorporated, Royal Oak, 
Michigan. The workers at Mason 
Chrysler-Plymouth, Incorporated, Royal 
Oak, Michigan were engaged in selling 
and servicing Chrysler Corporation 
products. 

The investigation revealed that 
workers of Mason Chrysler-Plymouth, 
Incorporated do not produce an article 
within the meaning of Section 222(3) of 
the Act. Therefore, they may be certified 
only if their separation was caused 
importantly by a reduced demand for 
their services from a parent firm, a firm 
otherwise related to Mason Chrysler- 
Plymouth, Incorporated by ownership, 
or a firm related by control. In any case, 
the reduction in demand for services 
must originate at a production facility 
whose workers independently meet the 
statutory criteria for certification and 
that reduction must directly relate to the 
product impacted by imports. 

Mason Chrysler-Plymouth, 
Incorporated and Chrysler Corporation 
have no controlling interest in one 
another. The subject firm is not 
corporately affiliated with any other 
company. 

All workers engaged in selling and 
servicing Chrysler Corporation products 
at Mason Chrysler-Plymouth, 
Incorporated are employed by that firm. 
All personnel actions and payroll 
transactions are controlled by Mason 
Chrysler-Plymouth, Incorporated. All 
employee benefits are provided and 
maintained by Mason Chrysler- 
Plymouth, Incorporated. Workers are 
not, at any time, under employment or 
supervision by the Chrysler Corporation. 
Thus, Mason Chrysler-Plymouth, 
Incorporated, and not any of its 
customers, or Chrysler Corporation, 
must be considered to be the "workers' 
firm’*. 

In this case, therefore, the certifying 
officer determined that all workers of 
Mason Chrysler-Plymouth, Incorporated, 
Royal Oak, Michigan are denied 
eligibility to apply for adjustment 
assistance under Section 223 of the 
Trade Act of 1974. 

TA-W-6899; True Temper Corp., 
Charleston, W. Va. 

The investigation was initiated on 
January 30,1980 in response to a worker 
petition which was filed by the United 
Steelworkers of America on behalf of 
workers and former workers at True 
Temper Corporation, Charleston, West 
Virginia. Workers at the Charleston 
plant produce striking tools. 

The investigation revealed that 
criterion (3) has not been met. 

A survey of customers of True 
Temper’s Charleston plant was 
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conducted by the Department. Survey 
results reveal that customers, in the 
aggregate, decreased purchases of 
imported striking tools while increasing 
purchases of striking tools from True 
Temper and from other domestic 
producers. Customers which decreased 
purchases from True Temper while 
increasing purchases of imports 
represent an insignificant percentage of 
the Charleston plant's sales decline in 
1979 and early 1980. 

In this case, therefore, the certifying 
officer has determined that all workers 
of True Temper Corporation. Charleston. 
West Virginia are denied eligibility to 
apply for adjustment assistance under 
section 223 of the Trade Act of 1974. 

TA-W-6882; Stride Rite Manufacturing 
Corp., Salem, N.H. 

The investigation was initiated on 
January 30.1980 in response to a petition 
which was filed by a company official 
on behalf of workers at the Salem, New 
Hampshire warehouse of the Stride Rite 
Manufacturing Corporation. The 
workers warehouse, ship and distribute 
children's sneakers. 

The investigation revealed that 
criterion (3) has not been met. 

Stride Rite Manufacturing Corporation 
markets children's shoes, boots, sandals 
and sneakers. While Stride Rite 
manufactures children's shoes and 
sandals, all boots are purchased from 
domestic producers and all sneakers are 
purchased from foreign sources. 

In January 1979, Stride Rite opened its 
warehouse in Salem. New Hampshire, 
since it has been in operation the Salem 
warehouse has exclusively stored, 
shipped and distributed Stride Rite's 
imported children's sneakers. 

Inasmuch as the Salem warehouse 
handles only imported sneakers and 
Stride Rite does not produce sneakers 
domestically, increased imports of 
sneakers by Stride Rite or its current 
customers could not have contributed 
importantly to separations of workers at 
the Salem warehouse. 

In this case, therefore, the certifying 
officer determined has determined that 
all workers of the Salem, New 
Hampshire warehouse of Stride Rite 
Manufacturing Corporation are denied 
eligibility to apply for adjustment 
assistance under section 223 of the 
Trade Act of 1974. 

TA-W-6883; Swank Refractories Co., 
Johnstown, Pa. 

The investigation was initiated on 
January 30,1980 in response to a petition 
which was filed by the United 
Steelworkers of America on behalf of 
workers of Swank Refractories 
Company, Johnstown, Pennsylvania. 


The workers produce refractory 
products. 

The investigation revealed that 
criterion (3) has not been met. 

Imports of refractory products like or 
competitive with those produced by 
Swank Refractories Company are 
insignificant 

Industry sources indicate that there 
are little or no imports of refractory 
products like or directly competitive 
with those produced by Swank 
Refractories Company. A Department of 
Labor survey of Swank’s major 
customers found only one customer 
which purchased any imported clay 
refractory products in 1978 or 1979. This 
customer purchased some imported 
refractory shapes in 1978 which were 
not available domestically at that time, 
but began purchasing from a domestic 
supplier in 1979. 

In this case, therefore the certifying 
officer has determined that all workers 
of Swank Refractories Company. 
Johnstown, Pennsylvania are denied 
eligibility to apply for adjustment 
assistance under section 223 of the 
Trade Act of 1974. 

I hereby certify that determinations 
were issued with respect to all of the 
aformentioned cases during the week of 
March 24-28th, 1980. 

Harold A. Bratt, 

Acting Director, Office of Trade Adjustment 
Assistance. 

[FR Doc 80-10275 Filed 4-8-80; 8*5 am) 

BILLING CODE 4510-28-M 


[TA-W-6035] 

Barnes Worsteds, Inc.; Negative 
Determination Regarding Application 
for Reconsideration 

By an application dated December 17, 
1979, the petitioners requested 
administrative reconsideration of the 
Department of Labor's Negative 
Determination Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance in the case of the workers 
and former workers producing worsted 
fabrics at Barnes Worsteds, Inc., 
Kingston, Massachusetts. The 
determination was published in the 
Federal Register on November 20,1979 
(44 FR 66707). 

Pursuant to 29 CFR 90.18(c), 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts previously 
considered; or 


(3) If, in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justifies reconsideration of the 
decision. 

The Department denied the workers 
of Barnes Worsteds, Inc., eligibility to 
apply for worker adjustment assistance 
on the grounds that increases of imports 
of finished wool fabric did not 
contribute importantly to the workers' 
separations and to the closing of the 
workers’ firm. The Department 
conducted a survey of the customers of 
Barnes Worsteds with which it had 
worked on a commission basis from 
January, 1977 through August, 1979. The 
results of the survey indicated that these 
customers did not employ foreign 
contractors nor did these customers 
import finished wool fabric during the 
period under review, January, 1977- 
August, 1979. These customers reported 
that their company sales increased in 
the January-August period of 1979 
compared with the January-August 
period of 1978. Aggregate imports of 
finished wool fabric increased slightly in 

1978 compared with 1977, though 
imports fell in the January-June period of 

1979 compared with the same period in 
1978. 

In applying for reconsideration, the 
petitioners claim that the time frame on 
which the Department based its 
determination was arbitrary and 
detrimental to their case. The petitioners 
argue that a time frame of five years 
dating back to 1974, rather than the 
January, 1977-August. 1979 period 
considered by the Department, would be 
appropriate since their firm, Barnes 
Worsteds, remained in business from 
1974 until its closing in August. 1979 
only in the hope of regaining accounts 
lost to foreign producers during 1974. 

The Department does not agree that 
the appropriate period of investigation 
in this case should extend back to five 
years. Though the Trade Act of 1974 
does not specifically address what the 
appropriate period should be, the Act 
prohibits workers from obtaining 
adjustment assistance benefits if these 
workers’ last separation occurred more 
than one year prior to the date of the 
workers' petition for adjustment 
assistance. The U.S. Court of Appeals 
for the 7th Circuit in another case has 
reviewed the Department’s 
interpretation of the appropriate period 
of investigation. The court stated: 

Upon review of the Secretary's reasoning, 
the relevant legislative history, and the 
Secretary's previous determinations, we are 
convinced that deference should be given the 
Secretary’s interpretation of increases in 
imports’ in this case. The Secretary submits 
that be confining consideration to imports 
during the year of separation and the 
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immediately preceding year, the Secretary 
can focus on those imports which are most 
likely to affect employment in the year of 
separation while diminishing the 
consideration of those factors which, while 
affecting employment, are not within the 
coverage of the Act. ( Paden v. United States 
Department of Labor, 562 F. 2d 470. C.A. 7, 
1977) 

Conclusion 

After review of the application and 
the investigative File, I conclude that 
there has been no error or 
misinterpretation of fact or 
misinterpretation of the law which 
would justifiy reconsideration of the 
Department of Labor’s prior decision. 
The Application is. therefore, denied. 

Signed at Washington. D.C., this 13th day 
of March 1980. 

James F. Taylor. 

Director, Office of Management, 
Administration and Planning. 

|FR Dot 80-10279 FUed 4-3-00:8:45 am] 

BILLING CODE 4510- 28 -M 


Chrysler Corp.; Plastic Products 
Division, et al.; Affirmative 
Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of certifications of eligibility 
to apply for worker adjustment 
assistance issued during the period 
March 24-28th 1980. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eiigiblity requirements of 
section 222 of the Act must be met. 

In the following cases it has been 
concluded that all of the criteria have 
been met. 

TA-W-6801; Chrysler Corp., Plastic 
Products Division, Sandusky, Ohio 

The investigation was initiated on 
January 17,1980 in response to a petition 
which was filed on behalf of workers at 
Plastic Products Division of Chrysler 
Corporation, Sandusky. Ohio. The 
workers produce vinyl material used in 
Chrysler cars and trucks. 

In order to determine if increased 
imports contributed importantly to 
production and employment declines at 
the petitioning auxiliary plants of 
Chrysler Corporation, the Department 
sought to determine the degree to which 
each auxiliary plant was integrated into 
the production of Chrysler car and/or 
truck lines which have beensubject to 
import injury. Where it was established 


that an auxiliary plant was substantially 
integrated into the production of trade- 
impacted Chrysler car or truck lines, the 
Department considered imports of like 
or directly competitive cars and trucks 
in determining import injury to workers 
at the auxiliary planL 

The Department determined that the 
Plastic Products Division of Chrysler 
Corporation was substantially 
integrated into the production of one or 
more of the Chrysler car and truck lines 
which have been subject to import 
injury. During the 1977-1979 period, the 
Plastic Products Division of Chrysler 
Corporation produced vinyl materials 
primarily for use in the manufacture of 
soft trim at Chrysler’s Detroit Trim 
plant. 

In the course of earlier investigations, 
the Department determined that a 
significant share of the total output of 
the Detroit Trim plant was ultimately 
used in the production of trade-impacted 
Chrysler cars and trucks. A certification 
was issued on behalf of all workers at 
the Detroit Trim plant (TA-W-5989) on 
November 6,1979. 

In this case, therefore, the certifying 
officer has determined that: 

All workers of Plastic Products Division of 
Chrysler Corporation. Sandusky, Ohio, who 
became totally or partially separated from 
employment on or after July 1,1979 are 
eligible to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974. 

TA-W-6849, 6874; Ford Motor Co., 
Mahwah, New Jersey, Kansas City, Mo. 

The investigations were initiated on 
January 25,1980 and January 30.1980, 
respectively, in response to petitions 
which were filed by the United Auto 
Workers on behalf of workers at the 
Mahwah, New Jersey (TA-W-6849) and 
Kansas City, Missouri (TA-W-6874) 
plants of Ford Motor Company. The 
workers at both plants produce mid-size 
cars and light trucks. 

U.S. imports of mid-size car9 
increased both absolutely and relative 
to domestic production in model year 
1979, compared with model year 1978, 
and increased relative to domestic 
production in the first quarter of model 
year 1980, compared with the same 
period of model year 1979. U.S. imports 
of pick-up trucks increased both 
absolutely and relative to domestic 
production in calendar year 1978, 
compared with 1977, and in calendar 
year 1979. compared with 1978. 

Total company imports of mid-size 
cars increased both absolutely and as a 
percentage of total company U.S. sales 
of mid-size cars in model year 1979, 
compared with model year 1978. Nearly 
all of Ford’s mid-size imports are of the 
Fairmont and Zephyr car lines, which 


are identical to Fairmont and Zephyr car 
lines produced at Mahwah and similar 
to Granada and Monarch car lines 
produced at both Mahwah and Kansas 
City. Production of such mid-size cars 
accounted for the majority of plant 
production at both Mahwah and Kansas 
City in model years 1978-1979, all of 
plant production at Mahwah in the first 
seven months of model year 1980, and 
the majority of plant production at 
Kansas City in the first seven months of 
model year 1980. 

Total company imports of light trucks 
increased as a percentage of total 
company U.S. sales of light trucks in the 
first five months of model year 1980, 
compared with the same period of 
model year 1979. Light trucks imported 
by Ford were pick-up trucks, similar to 
those produced at Mahwah and Kansas 
City. Production of light trucks 
accounted for a significant percentage of 
plant production at both Mahwah and 
Kansas City in model years 1978-1979, 
and at Kansas City in the first seven 
months of model year 1980. 

In this case, therefore, the certifying 
officer has determined that: 

All workers at the Mahwah. New Jersey 
plant of Ford Motor Company who became 
totally or partially separated from 
employment on or after January 16.1979, and 
all workers at the Kansas City, Missouri plant 
of Ford Motor Company who became totally 
or partially separated from employment on or 
after January 21.1979 are eligible to apply for 
adjustment assistance under Section 223 of 
the Trade Act of 1974. 

TA-W-6843; Fred Leathers, Inc., New 
York, New York 

The investigation was initiated on 
January 24,1980 in response to a worker 
petition which was filed on behalf of 
workers and former workers at Fred 
Leathers, Incorporated, New York. New 
York. The workers produce leather coats 
and jackets. 

U.S. imports of leather coats and 
jackets—men’s, boys', women’s, misses’, 
juniors’, and children’s—increased 
absolutely and relative to domestic 
production in 1978 compared to 1977. 

A Department survey revealed a 
major manufacturer discontinued 
contracting work with Fred Leathers in 
1979. Fred Leathers was the only 
domestic contractor used by this 
manufacturer in 1978 and 1979. During 
the same period this manufacturer 
substantially increased contracts with 
foreign contractors. 

In this case, therefore, the certifying 
officer has determined that: 

All workers of Fred Leathers, Incorporated, 
New York. New York who became totally or 
partially separated from employment on or 
after December 15,1978 and before April 1, 
1979 are eligible to apply for adjustment 
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assistance under Section 223 of the Trade Act 
of 1974. 

TA-W-6895; Gemini Fashions, Union 
City, N.J. 

The investigation was initiated on 
January 30,1980 in response to a petition 
which was filed on behalf of workers at 
Gemini Fashions, Union City, New 
Jersey. The workers produce ladies’ 
coats. 

U.S. imports of women's, misses’ and 
children’s coats and jackets increased 
both absolutely and relative to domestic 
production in each year from 1974 
through 1978. 

A Department survey revealed that 
customers accounting for a significant 
proportion of Gemini Fashions’ sales 
declines indicated that they had 
decreased purchases from Gemini 
Fashions and had increased purchases 
of imported ladies’ coats in 1979 
compared with 1978. 

In this case, therefore, the certifying 
officer has determined that: 

All workers of Gemini Fashions, Union 
City. New Jersey who became totally or 
partially separated from employment on or 
after April 1,1979 are eligible to apply for 
adjustment assistance under Section 223 of 
the Trade Act of 1974. 

TA-W-6795; Keller Furniture of Ky. 
Williamsburg, Kentucky 

The investigation was initiated on 
January 16,1980 in response to a petition 
which was Filed by the Distillery, Wine, 
and Allied Workers International Union 
on behalf of workers at Keller Furniture 
of Kentucky, Williamsburg, Kentucky. 
The workers produce tubular steel 
contura lounges and chairs. 

U.S. imports of metal outdoor 
furniture increased in 1979 compared to 
1978. 

Surveyed major customers of Keller 
Furniture of Kentucky decreased 
purchases from the subject firm and 
increased purchases of imports for FY 
1980 compared to FY 1979. 

In this case, therefore, the certifying 
officer has determined that: 

All workers of Keller Furniture of 
Kentucky. Williamsburg, Kentucky who 
became totally or partially separated from 
employment on or after April 4,1979 are 
eligible to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974. 

TA-W-7169; J. F. McElwain Co., B 
Factory, Manchester, N.H. 

The investigation was initiated on 
February 19,1980 in response to a 
petition which was filed by New 
Hampshire Shoe Workers’ Union on 
behalf of workers at J. F. McElwain 
Company B Factory, Manchester, New 
Hampshire. The workers produce men's 


dress and casual shoes by the welt 
method. 

U.S. imports of men's dress and casual 
shoes, except athletic, increased relative 
to domestic production in 1979 
compared to 1978. 

A Department survey revealed that 
major customers of J. F. McElwain 
Company decreased purchases from J. F. 
McElwain and increased purchases of 
imported men’s shoes in 1979 compared 
with 1978. 

In this case, therefore, the certifying 
officer has determined that: 

All workers of J. F. McElwain Company B 
Factory, Manchester, New Hampshire who 
became totally or partially separated from 
employment on or after October 29,1979 are 
eligible to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974. 

TA-W-6807; Lo-Bel Co., Inc.; Patterson, 
N.J. 

The investigation was initiated on 
January 18,1980 in response to a petition 
which was filed by the Amalgamated 
Clothing and Textile Workers Union on 
behalf of workers at Lo-Bel Company, 
Inc. The workers produce boys' suits 
and outerwear. 

Boys' suits and outerwear are 
aggregated with men’s apparel, and 
therefore are not separately identifiable 
in U.S. import statistics. Imports of 
men's and boys' suits increased relative 
to domestic cuttings in 1979 compared to 
197a 

A Department of Labor survey 
revealed that several customers of Lo- 
Bel decreased purchases from Lo-Bel 
and increased purchases of imported 
boys’ suits and outerwear. 

In this case, therefore, the certifying 
officer has determined that: 

All workers of Lo-Bel Company, Inc., 
Patterson, New Jersey who became totally or 
partially separated from employment on or 
after January 9,1979 are eligible to apply for 
adjustment assitance under Section 223 of the 
Trade Act of 1974. 

TA-W-7113 Neatfit Knitting Mill, Inc., 
Los Angeles, Calif. 

The investigation was initiated on 
February 13,1980 in response to a 
petition which was filed on behalf of 
workers at Neatfit Knitting Mill. 
Incorporated, Los Angeles, California. 
The workers produce women’s and 
men’s sweaters. 

U.S. imports of women’s and misses’ 
and children’s sweaters increased 
relative to domestic production in 1978 
compared with 1977. The ratio of 
imports to domestic production has been 
115 percent or above in every year from 
1974 through 1978. 

U.S. imports of men’s and boys’ 
sweaters, knit cardigans and pullovers 


increased absolutely and relative to 
domestic production in 1978 compared 
with 1977. The ratio of imports to 
domestic production reached its highest 
level in the most recent five years in 
1978, at 94.1 percent. 

The U.S. Department of Commerce 
conducted a survey of Neatfit’s 
customers. Some respondents indicated 
they had reduced their contracts with 
Neatfit while increasing their purchases 
of imported sweaters. The Department 
of Commerce certified Neatfit Knitting 
Mill eligible to apply for firm adjustment 
assistance in November 1979. 

In this case, therefore, the certifying 
officer has determined that: 

All workers of Neatfit Knitting Mill, 
Incorporated. Los Angeles, California who 
became totally or partially separated from 
employment on or after January 24,1979 are 
eligible to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974. 

I hereby certify that determinations 
were issued with respect to all of the 
aforementioned cases during the week 
of March 24-28th. 1980. 

Harold A. Bratt, 

Acting Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. S0-10274 Piled 4-3-60; 8:45 am] 

BILLING CODE 4510-28-M 


[TA-W-6557] 

Cohoes Fabrics Printers, Inc.; 
Affirmative Determination Regarding 
Application for Reconsideration 

On February 26,1980, the petitioners 
applied for administrative 
reconsideration of the Department of 
Labor’s Negative Determination 
Regarding Eligibility to Apply for 
Worker Adjustment Assistance in the 
case of workers and former workers of 
Cohoes Fabrics Printers, Inc., Cohoes, 
New York. This determination was 
published in the Federal Register on 
February 22,1980, (45 FR 11949). 

In issuing the negative determination 
to the workers of Cohoes Fabrics 
Printers. Incorporated, the Department 
cited the results of a survey of a major 
customer of Cohoes Fabrics Printers to 
support the conclusion that increases of 
imports of finished fabric have not 
contributed importantly to the 
separation of workers and to the 
declines in sales and production at the 
workers* firm. The petitioners challenge 
the results of the Department's survey 
arguing that the survey was not 
comprehensive and not representative 
of the circumstances at their firm. The 
petitioners submit a list of firms which, 
the petitioners allege, may have 
substituted imported finished fabric for 
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the fabric formerly purchased from 
Cohoes Fabrics Printers. 

Conclusion 

After review of the application. I 
conclude that this claim of the applicant 
is of sufficient weight to justify 
reconsideration of the Department of 
Labor’s prior decision. The application 
is, therefore, granted. Signed at 
Washington, D.C., this 14th day of 
March 1980. 

James F. Taylor, 

Director. Office of Management 
Administration and Planning. 

|FR Doc. 80-10280 Filed *-3-80; 8:45 am] 

BILLING CODE 4510-28-H 


(TA-W-70511 

General Motors Corp., Harrison 
Radiator Division; Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on February 11,1980 in 
response to a worker petition received 
on February 5,1980 which was filed by 
the United Automobile, Aerospace and 
Agricultural Workers of America 
(U.A.W.) on behalf of workers and 
former workers producing heaters and 
air conditioning components at General 
Motors Corporation, Harrison Radiator 
Division, Kensington, New York. The 
investigation revealed that the plant is 
located in Buffalo, New York. 

On January 25,1980, a petition was 
filed on behalf of the same group of 
workers (TA-W-6877). 

Since the identical group of workers is 
the subject of the ongoing investigation 
TA-W-6877, a new investigation would 
serve no purpose. Consequently, the 
investigation has been terminated. 
Signed at Washington, D.C., this 20th 
day of March 1980. 

Marvin M. Fooks, 

Director. Office of Trade Adjustment 
Assistance. 

(FR Doc. 80-10278 Filed 4-3-80. 8:49 am) 

BILLING CODE 4510-28-81 


ITA-W-6494] 

Motor Wheel Corp.; Affirmative 
Determination Regarding Application 
for Reconsideration 

On March 10,1980, counsel for the 
petitioner requested administrative 
reconsideration of the Department of 
Labor’s Negative Determination 
Regarding Eligibility to Apply for 
Worker Adjustment Assistance for 
workers and former workers of the 
Motor Wheel Corporation, Newark, 
Delaware. This determination was 


published in the Federal Register on 
February 15,1980, (45 FR 10483). 

Counsel for the petitioner principally 
claims that imported mini-spares are 
like or directly competitive with the auto 
wheels produced by the Motor Wheel 
Corporation at Newark, Delaware. 

Conclusion 

After review of the application, I 
conclude that counsel's claim is of 
sufficient weight to justify 
reconsideration of the Department of 
Labor’s prior decision. The application 
is, therefore, granted. 

Signed at Washington, D.C, this 26th day of 
March 1980. 

Harry J. Gilman, 

Supervisory International Economist. Office 
of Foreign Economic Research. 

[FR Doc. 80-10278 Filed 4-3-80; 8.-45 am] 

BILLING CODE 4610-28-M 


[TA-W-68661 

SL Joe Lead; Termination of 
Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on January 28.1980 in response 
to a worker petition received on January 
23,1980 which was filed by the 
Teamsters on behalf of workers and 
former workers refining lead and lead 
alloy at St. Joe Lead, Herculaneum. 
Missouri. 

In a letter, the petitioner requested 
withdrawal of the petition. On the basis 
of this request, continuing the 
investigation would serve no purpose. 
Consequently, the investigation ha9 
been terminated. 

Signed at Washington, D.C this 21st day of 
March 1980. 

Marvin M. Fooks, 

Director. Office of Trade Adjustment 
Assistance. 

[FR Doc. 80-10277 Filed 4-3-80.8:45 am) 

BILLING CODE 4510-28-44 


U.S.M. Corp., Bailey Division, et al.; 
Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Bureau of 
International Labor Affairs, has 
instituted investigations pursuant to 
Section 221(a) of the Act and 29 CFR 
90.12. 


The purpose of each of the 
investigations is to determine whether 
absolute or relative increases of imports 
of articles like or directly competitive 
with articles produced by the worker's 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or 
production, or both, of such firm or 
subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligible 
to apply for adjustment assistance under 
Title II, Chapter 2, of the Act in 
accordance with the provisions of 
Subpart B of 29 CFR Part 90. The 
investigations will further relate, as 
appropriate, to the determination of the 
date on which total or partial 
separations began or threatened to 
begin and the subdivision of the firm 
involved. 

Pursuant to 29 CFR 90.13, the 
petitioners or any other persons showing 
a substantial interest in the subject 
matter of the investigations may request 
a public hearing, provided such request 
is filed in writing with the Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than April 14,1980. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
* the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than April 14,1980. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor, 
200 Constitution Avenue. N.W., 
Washington, D.C. 20210. 

Signed at Washington. D.C this 31st day of 
March 1980. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 
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Appendix 


Petitioner (Union/workers or 
former workers of— 


Location Date Date of Petfhon 

received petition No. 


Articles produced 


U.S.M. Corp.. Bailey Division (workers)., 

Great Lake Sugar Warehousing, Inc. (Te 
iters). 

Armstrong Rubber Company. Special P 
ucts Division (URCL & PW). 

Holiday Designs, Inc. (IBPAW)__ 


(workers). 


Firestone Tire A Rubber Company (URW).._ 

Tarra Hall Clothier. Inc. (ACTWU)_ 

Guardian Industries. Millbury Plant (company 
Otto B. May (USW of A)_*_ 


(USWA). 

The General Tire A Rubber Company (I 

Smart Modes, Inc. (ILGWU)_ 

Wabash Transformer Corp. (workers)... 

Firestone Tire A Rubber Co. (URW). 

Inland Steel Mining Company. Minora 
(USWA). 

Banjo Coal Company. Inc. (company)... 
Miller Plattng Corp. (workers).. 


(USWA). 

Curtis A Marble Corporation (USWA).. 


Roman Ceramics Corporation (IBPAW).... 

Alison Ayres (ILGWU)_ 

Stuart Fashion (ILGWU).... 

Birmingham Southern Railroad Com] 
(United Transportation Union). 

Canteen Corporation (workers)........ 

Overland Western Limited (workers). 

Acme Precision Products. Inc. (workers).. 


Bemie Shoe Co. (workers).... 

M E. Trucking Co (Teamsters). 


E.W. Bliss Gulf A Western (UAW).. 
Encore Shoe Co. (workers).. 


Amencan Steel A Supply Company (workers) 

Pretty Products. Inc. (URW)...... 

Essex International (Southern Illinois Labor¬ 
ers* District Council). 

U.S. Steel Corp., Western Ore Operations 
(USWA) 

Ettra Corporation. Prestolrte Wire Division 
(workers). 

Goodyear Tire A Rubber Company, St Marys 
industrial Products (URW). 

Sottxo Sportswear, Inc. (ACTWU).. 

Robertson A Associates. Inc. (workers)_ 

Lane Metal Products Company, Inc. (workers) 

Bethlehem Steel Corporation (USWA).. 

Ivy Stevens (workers).. 

American Distilling Company (Distillery Work- 
er» Union). 

Untroyal. Inc.. Warsaw Plant (company). 


l (UAW). 
AIE (USWA).., I 


C.G. Conn, Ltd.. Conn Organ Dtv. (company).. Oak Brook. IH... 


Plant (company). 

C.G. Conn. Ltd.. Co 
akty (Company). 

Silton Brothers. Inc. 

KasJe Steel Corp., iww r. w nuiw.» uw kworoom, witn 
ston (Teamsters). 

Fiat Allis Construction Machinery, Inc (UAW).. Springfield, III _ 

Herbert Kenzer. Inc. (ILGWU)- New York. N Y.. 

Celanese Plastic A Specialties Company Detroit. Mich. 

(workers). 

U.S Truck Co.. Inc (Teamsters)-Flint. Mich.. 


Seabrook. N.H___ 

3/3/80 

2/27/80 

- Detroit, Mich.. 

2/26/80 

2/20/80 

- Littte Rock, Ark™.___ 

3/11/80 

3/4/80 

. Sebring, Ohio. 

3/7/80 

2/18/80 

i Reading, Pa—.. 

3/4/80 

2/28/80 

. New York. N.Y. . 

2/5/80 

2/1/80 

New York, N.Y__.... 

3/4/80 

2/28/80 

. Decatur. Ill. 

3/12/80 

3/5/80 

. New York. N.Y_ 

3/18/80 

3/14/80 

Millbury. Ohio. 

3/5/80 

2/15/80 

. Newark. NJ. 

2/29/80 

2/25/80 

f Buffalo. N.Y. 

2/25/80 

2/18/80 

. Waco. Tex. 

2/27/80 

2/22/80 

. Los Angeles. CaW_ 

3/10/80 

3/3/80 

Farmington, Mo...__ 

2/25/80 

2/19/80 

Des Moines, Iowa... 

3/7/80 

3/3/80 

i Virginia, Minn_ 

3/17/80 

2/20/80 

Richlands. Va. 

3/20/80 

3/17/80 

Jackson, Mich. 

3/20/80 

3/17/80 

i Portsmouth, Ohio_ 

3/6/00 

3/4/80 

Worcester. Mass_ 

3/11/80 

3/7/80 

Columbia Falls, Mont_ 

3/18/80 

3/12/80 

Mayfield. Ky.„...___ 

3/17/80 

3/13/80 

New York, N.Y. 

3/19/80 

3/17/80 

New York. N.Y. 

3/19/60 

3/17/80 

Fairfield, Ala_ 

3/12/80 

3/7/00 

Detroit Mich.... 

3/4/80 

2/27/00 

Detroit Mich. 

3/10/80 

2/29/80 

Detroit Mich. 

3/17/80 

3/6/80 

HavefhiH. Mass___ 

3/17/80 

3/13/80 

Detroit Mich..... 

3/17/80 

3/18/80 

Hastings, Mich ____ 

3/7/80 

2/29/80 

Rochester. N.H... 

3/17/80 

3/3/80 

Eugene. Oreg. 

3/20/00 

3/20/80 

Coshocton. Ohio. 

3/20/00 

3/17/80 

DuOuoin. HI......... 

3/7/80 

3/4/80 

Cedar City. Utah_ 

2/15/80 

2/13/80 

Rose City. Mich. 

3/17/80 

3/13/80 

St Marys, Ohio. 

3/17/80 

3/14/80 

Toxey, Ala. ..... 

3/17/80 

3/14/80 

Fatuous. Ala .... 

2/18/00 

2/11/80 

Bedford, Pa... 

3/6/80 

3/3/80 

Johnstown, Pa_....___ 

2/15/80 

2/13/80 

Harrison. NJ... 

3/17/80 

3/7/00 

Pekin, HI. 

• 

3/18/00 

3/13/80 

Warsaw. Ind _...._ 

3/5/80 

2/29/00 

Exton. Pa. 

3/18/80 

3/7/80 

Nashville. Tenn ___ 

3/7/80 

2/23/80 

Oak Brook. IH. . . 

2/25/80 

2/20/80 

Greer. S.C. 

2/25/80 

2/20/80 

Lombard. Ill. 

2/25/80 

2/20/80 

Los Angeles. Calif.. 

3/10/80 

3/3/80 


Memll Sharpe Ltd. (ACTWU).. Now York. N.Y.. 

Bethlehem Mines Corp.. Fawn No. 91 Mine Saxonbura. Pa. 
(UMWA). 

Visa Fashions. Inc. (ILGWU).. 


Puerto Rico Chemical Co. (workers).. 

Americana Art A Glass Company (UPIU).. 
Queens China (UPIU).. 


Brooklyn. N Y.., 

Arecibo, P R. 

Sebnng, Ohio ... 
Sebring, Ohio... 


3/19/00 

3/11/80 

2/18/80 

3/12/80 


3/20/80 

3/14/80 

3/17/80 

2/19/80 

3/21/80 

3/20/80 

3/20/80 


3/10/80 

3/6/80 

2/13/80 

2/28/80 

3/14/80 

3/10/80 

3/12/80 

2/14/80 

3/14/80 

3/18/80 

3/18/80 


TA-W-7, 437 Auto accessor** 

TA-W-7. 436 Warehousing r»» tires 

TA-W-7. 439 Inner tubes anp nre ladders. 

TA-W-7. 440 Pottery ware Canister sets, cookie jars, salt and pepper 
sets, mugs 

TA-W-7. 441 Car and truck frames 

TA-W-7. 442 Ladles’ coats 

TA-W-7. 443 Ladies’ dresses and sportswear 

TA-W-7, 444 Radial tires and bias truck tires. 

TA-W-7, 445 Men's and women $ tailored clothing. 

TA-W-7. 446 Tempered g*ass tor fireplace screens. 

TA-W-7, 447 Chomical dyestuffs 

TA-W-7, 448 Automotive radiators and heaters 

TA-W-7. 449 Passenger tvev truck tires, and tractor tires. 

TA-W-7. 450 Women's and Jr % coats and suits. 

TA-W-7. 451 Constant voltage transformers for TV sets, also auto¬ 
mobile rectifiers 

TA-W-7. 452 Passenger tires tractor tires and earth mover tires 
TA-W-7. 453 Tacomte pellets 

TA-W-7, 454 Metallurgical coal 

TA-W-7. 455 Pamtmg and plating of automotive parts also, plating of 
lawn mower oiaoes and electrical vafves. 

TA-W-7. 456 Pig iron, coke ingots 

TA-W-7. 457 Textile finishing machinery, textile packaging machinery 
recording instruments for heavy duty equipment. 
TA-W-7, 458 Reduction of aluminum 
TA-W-7. 459 Ceramic containers also, ash trays. 

TA-W-7. 460 Ladas' dresses 
TA-W-7. 461 Ladies' coats and suits 

TA-W-7. 462 Transports raw materials and finished steel products 
TA-W-7, 463 In-piant food service 

TA-W-7. 464 Transports auto carts for Ford. G.M. and Chrysler. 
TA-W-7. 465 Components for original equipment manufacturers of 
automobiles »nc die-cast original parts (chrome 
plated) 

TA-W-7. 466 Women's shoes 

TA-W-7, 467 Hauling industrial waste 

TA-W-7. 468 Punch presses 

TA-W-7. 469 Women s shoes, sandals, boots. 

TA-W-7, 470 AH forms of steel products. 

TA-W-7. 471 Auto floor mats, household goods. 

TA-W-7. 472 Automobile wire harnesses. 

TA-W-7, 473 Iron ore. 

TA-W-7, 474 Ignition wire assemblies. 

TA-W-7. 475 Industrial rubber components for automobiles. 

TA-W-7, 478 Ladies' blouses 
TA-W-7. 477 Steam coal 
TA-W-7, 478 Corregated steei ape 
TA-W-7. 479 Making ano transporting steel. 

TA-W-7, 480 Ladies sponsweai 

TA-W-7, 481 Bourbon com and rye whiskey, blended whiskey, vodka. 

tequila, gm cordials, scotch, Irish whiskey. Canadian 
whiskey, rum 

TA-W-7, 482 Gear shift console for Chevy Camaro. Pontiac Firebird 
TA-W-7, 483 Original eamomem manufacturer of heavy duty trucks. 

TA-W-7, 484 Electrical components. 

TA-W-7. 485 Administrate office, sales and marketing for electronic 
organs 

TA-W-7, 486 Electronic organs 

TA-W-7. 487 Design ot organs 

TA-W-7. 488 Men’s outerwear 

TA-W-7. 489 Process and form steel and aluminum. 

TA-W-7. 490 Large crawler tractor and large rubber tired earth moving 
equipment 
TA-W-7, 491 Ladies’ coats 
TA-W-7. 492 Automotive pamt» 

TA-W-7. 493 Transporting or an commodities. 

TA-W-7. 494 Woven spon smas and dress shirts. 

TA-W-7.485 Coal. 

TA-W-7. 496 Contractor o» sportswear. 

TA-W-7, 497 Phthaltc annyonve and fumanc acid. 

TA-W-7. 498 Decals for glass and ceramic products. 

TA-W-7. 499 Ceramic items *n<J oecais. 
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Appendix— Continued 


Petitioner: (Umon/workers or 
former workers pf— 

Location 

Date 

received 

Date of 
petition 

Petition 

No. 

Articles produced 


Ml Clemens. Mich.. 

. 3/21/80 

3/2/80 

TA-W-7. 500 

Auto trim. 


Mayvilte, Mich. 

. 3/21/80 

3/2/80 

TA-W-7, 501 

Auto trim. 


Lewiston. Mich. 

.. 3/21/80 

3/2/80 

TA-W-7, 502 

Auto trim. 



. 3/21/80 

3/2/80 

TA-W-7, 503 

Auto trim. 

Snover stamping —.——... 

C H Symington end Company, Inc (workers) 
jung Great Lakes Shoe. Inc. (workers) —— 

Royal Oak. Mich. 

___ 3/18/80 

3/11/80 

TA-W-7, 504 

Sen welding wire and equipment 

Oconto, Wis j , 

.-. 3/21/80 

3/5/80 

TA-W-7, 505 

Men’s slippers and insulated boots, also felt shoes. 

New York. N Y. 

. 3/21/80 

3/7/80 

TA-W-7. 506 

Ladies’ dresses. 

Mary Hooena, me. .— 

eyeing A Finishing Unlimited (ILGWU)- 

Hoboken, N.J. 

. .. 3/21/80 

3/7/80 

TA-W-7, 507 

Dye and finish undergarments. 

Hoboken, N J. 

. 3/21/80 

3/7/80 

TA-W-7, 508 

Ladies’ undergarments. 


Mexico, Mo. 

.-. 3/25/80 

3/15/80 

TA-W-7. 509 

Men’s dress shoes. 

Fiorsneim onoe wv*"! r*' 1 —— 

WiHiamstown, N.J.... 

3/10/80 

3/4/80 

TA-W-7. 510 

Ladies’ skirts. 

Delivers new cars and trucks tor General Motors. 



. 3/14/80 

3/10/80 

TA-W-7, 511 

General Becthc Company Wiring Device De¬ 
partment Middletown Plant (company). 

Middletown, R.l. 

. 3/28/80 

3/18/80 

TA-W-7, 512 

Electrical wiring devices. 

Girard. Pa^. _.... 

_ 3/17/80 

3/14/80 

TA-W-7. 513 

Toys, 

Residential smoke detectors, also residential intrusion 

c a i arm Inr (comoartvl . * » . . . 

Brewer. Ma .. 

_ 3/17/80 

3/13/60 

TA-W-7. 514 

ry M-LSini, HV> \V>V. "♦><— —*..— 

White Consolidated industries, Duraloy Blaw- 
Knox Division (USWA). 
r,,.MA | Aathar Inr (ACTWU1 

Scottdale. Pa . 

. . 9/13/80 

3/10/80 

TA-W-7, 515 

alarms. 

High-ailoy steel castings, also centrifugal cast tubes. 

New York, N.Y. 

. 2/18/80 

2/4/80 

TA-W-7. 516 

Contractor of leather apparel. 

CVBuo LBauiBl Po5*W*#, II»w. 1 .. 

Good Lock Glove Company (ACTWU) - 

Good Luck Glove Company (ACTWU) - 

InH (ACTVU1 n . . 

Vienna ill 

. 2/18/80 

. 2/4/80 

TA-W-7, 517 

Work gloves made of leather, cotton or leather/cotton 

Metropolis, IH . 

_ 2/18/80 

2/4/80 

TA-W-7, 518 

fabrics. 

Work gloves made of leather, cotton or teather/cotton 

Philadelphia. Pa . 

P/lfl/RO 

2/4/80 

TA-W-7. 519 

fabrics. 

Men’s and women’s military uniforms. - 

ntljCn 1 yW. nW. I H 

u, pa PArrwftHnfl (AGTWtJ) 

Freeland. Pa . 

. 2/18/80 

2/4/80 

TA-W-7. 520 

Men's outerwear. 

MUSS WXporawn i nu; ■••••••—»...— 

Ciinvii Co IACTWU) . 

Glovefsville. N.Y..... 

_ 2/18/80 

2/4/80 

TA-W-7. 521 

Gloves (sport). 

Eider Manufacturing Company (ACTWU) - 

C lAar UarvilAPtirino rVynoanv IACTWU) __ 

Bloomfield. Mo . 

2/18/B0 

2/4/80 

TA-W-7, 522 

Boy’s suits and dress pants, also Jeans 

Dexter, Mo .. 

_ 2/18/80 

2/4/80 

TA-W-7. 523 

Boy’s suits and dress pants, also jeans. 

Clue, WSnulIttllXHly i^viiyoiij 

Uawiifvi C\n CMwtvkers) 

Detroit Mich _ 

.. 3/21/80 

3/8/80 

TA-W-7. 524 

Ferreous fasteners. 

lislnM/ TrsnCfWft G/YltfUmv (iMVicPTRl . 

Pontiac, Mich . 

. 3/21/80 

3/15/80 

TA-W-7. 525 

Transport autos. 

Wisconsin Steel Works (Progressive Steel 
Workers Union). 

Chicago. B. 

_ 3/19/80 

3/13/80 

TA-W-7. 526 

Steel. 






(FR Doc. 80-10273 Filed 4-3-80; 8:45 ami 

BILLING CODE 4510-2S-M 


NATIONAL FOUNDATION FOR THE 
ARTS AND HUMANITIES 

Advisory Committee, Humanities 
Panel; Meeting 

February 8,1980. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Public 
Law 92-463, as amended) notice is 
hereby given that meetings of the 
Humanities Panel will be held at the 
National Endowment for the 
Humanities, Washington, DC from 9 a.m. 
to 5:30 p.m. on the following dates: April 
23.24,1980 (Room 807) (Challenge 
Grants Panel). 

The purpose of these meetings is to 
review NEH Museums and Historical 
Organizations Humanities Projects 
applications submitted to the National 
Endowment for the Humanities for 
projects beginning after July 1,1980. 

Because the proposed meetings will 
consider financial information and 
disclose information of a personal 
nature the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy, pursuant 
to authority granted me by the 
Chairman's Delegation of Authority to 
Close Advisory Committee Meetings, 
dated January 15,1978,1 have 
determined that the meeting would fall 


within exemptions (4) and (6) of 5 U.S.C. 
552b(c) and that it is essential to close 
the meetings to protect the free 
exchange of internal views and to avoid 
interference with operation of the 
Committee. 

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management 
Officer, Mr. Stephen McCleary, 806 15th 
St., NW, Washington, DC 20506 or call 
(202) 724-0327. 

Stephen J. McCleary, 

Advisory Committee, Management Officer, 

[FR Doc. 80-10210 Filed 4-3-80; 8:45 am) 

8ILUNG CODE 7538-01*41 

SELECTIVE SERVICE SYSTEM 

SES Performance Review Board; 
Appointment of Members 

Announcement is made of the 
appointment of the following persons as 
members of the SES Performance 
Review Board for the Selective Service 
System: 

Dr. James G. Bond 
Mr. Raymond F. Wisniewski 
Dr. Herbert C. Puscheck 
Mr. David A. Cox 
Bernard Rostker, 

Director, 

March 28,1980. 

(FR Doc 80-10240 Filed 4-3-80; 8:45 am) 

BILLING CODE 8015-OHM 


SMALL BUSINESS ADMINISTRATION 
[Declaration of Disaster Loan Area #1812] 

Louisiana; Declaration of Disaster 
Loan Area 

The area of 100 Block of Scarbrough 
Street and the 300 Block of Lake Street 
in the city of Lake Providence. East 
Carroll Parish, Louisiana, constitutes a 
disaster area because of damage 
resulting from a fire which occurred on 
January 23,1980. Eligible persons, firms 
and organizations may file applications 
for loans for physical damage until close 
of business on May 29,1980. and for 
economic injury until the close of 
business on December 29,1980, at: Small 
Business Administration, District Office, 
Plaza Tower, 17th Floor, 1001 Howard 
Avenue, New Orleans, Louisiana 70113, 
or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated: March 28,1980. 

William H. Mauk, Jr., 

Acting Administrator. 

[FR Doc. 00-10165 Filed 4-3-00; 8:45 am) 

BILLING CODE 0O2S-O1-M 
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Pilot Loan Guaranty Program In 
Region X 

The Small Business Administration 
(“SBA”) has instituted a pilot loan 
guaranty program in Region X, 
comprised of the States of Alaska, 
Idaho, Oregon and Washington. As part 
of the second phase of that program, 
certain conditions of SBA’s Loan 
Guaranty Agreement (Deferred 
Participation). SBA Form 750 
(“Agreement”), will be modified. The 
pilot program was scheduled to end July 
31,1980; however, due to inadvertent 
delays in launching this experiment, the 
projected termination date is extended 
until January 31,1981 for the SBA Form 
750 amendment’s utilization. The other 
aspects of the Seattle Region’s 
experiment continue to have a July 31, 
1980 termination date, though extension 
of this date is possible. 

Paragraph 0 of the Agreement will be 
modified (1) to permit the holder of a 
note guaranteed by SBA (“holder”) to 
grant one deferment (to loan maturity or 
earlier) of up to three monthly 
installments in any one calendar year; 
and (2) to permit holder to subordinate 
liens on accounts receivable or 
inventory collateral to its short-term 
(120 days or less) operating lines of 
credit, not to exceed 20% of the original 
loan amount. 

Moreover, with respect to seasoned 
loans, holder may subordinate to any 
other loan, liens on, or release, collateral 
without the 20% limitation applicable to 
other loans. Seasoned loans are defined 
as loans with an outstanding balance of 
75% or less, which have received no 
deferment of principal or interest and 
which have had no payments more than 
20 days past due in the last twelve 
months. 

A conforming amendment to 
Paragraph 9 will also be made. 

Accordingly, notice is hereby given 
that, effective immediately, the 
application of the corresponding parts of 
the regulation on loan administration, 
specifically 13 CFR Section 122.20(c)(2), 
is hereby suspended for Region X until 
January 31,1981. 

(Catalog of Federal Domestic Assistance No. 
59.012, Small Business Loans) 

Dated: March 20. 1980. 

A. Vernon Weaver, 

Administrator. 

(FR Doc 80-10164 Filed 4-3-80: 8:45 am] 

SILLING CODE 8025-01-M 


10(d) of Public Law 92-463 (Federal 
Advisory Committee Act) and OMB 
Circular A-63 of March 27,1974, notice 
is hereby given that the Annual Report 
of the Veterans Administration Wage 
Committee for calendar year 1979 has 
been issued. 

The report summarizes activities of 
the Committee on matters related to 
wage surveys and pay schedules for 
Federal prevailing rate employees. It is 
available for public inspection at two 
locations: 

Library of Congress. Serial and Government 
Publications Division, Rm. 1026, Thomas 
Jefferson Building, Washington. D.C. 20540; 
and 

Veterans Administration, Secretary, VA 
Wage Committee. Room 1102, 810 Vermont 
Avenue, NW., Washington, D.C. 20420. 
Dated: March 31,1980. 

Max Cleland, 

Administrator. 

(FR Doc. 80-10194 Filed 4-3-80. 8:45 am] 

BILUNG COOE 8320-01-M 






VETERANS ADMINISTRATION 

Veterans Administration Wage 
Committee; Availability of Annual 
Report 

Pursuant to the provisions of Section 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 

552b(e)(3). 


CONTENTS 

Items 


Commodity Futures Trading Commis¬ 
sion .-.-. 

Federal Communications Commission. 2 

Federal Deposit Insurance Corpora¬ 
tion—.—. . — - 3.4 

Federal Home Loan Bank Board.. 5 

Federal Maritime Commission.6 

Federal Reserve System.. 7, 8 

Nuclear Regulatory Commission.. 9 


1 

COMMODITY FUTURES TRADING 
COMMISSION. 

time and date: 10 a.m., Tuesday, April 

8.1980. 

place: 2033 K Street NW. f Washington, 
D.C., fifth floor hearing room. 
status: Open. 

MATTERS TO BE CONSIDERED: 

Foreign Trader Proposed Rules. 
Disciplinary Rules for the New York 
Mercantile Exchange. 

CONTACT PERSON FOR MORE 

INFORMATION: Jane Stuckey, 254-6314. 

[S-688-80 Filed 4-2-80:8:52 ami 
3iLUNG CODE 6351-01-M 


2 

FEDERAL COMMUNICATIONS COMMISSION. 

time and date: 2 p.m., Monday, April 7, 

1980. 

place: Room 856,1919 M Street NW., 

Washington, D.C. 

status: Special open Commission 

meeting. 

MATTERS TO BE CONSIDERED: 

Agenda. Item Number, and Subject 

Common Carrier—1— Title. Amendment of 
Section 64.702 of the Commission’s Rules 
and Regulations (Second Computer 
Inquiry) Docket No. 20828. Summary. This 
proceeding addresses the regulatory 
scheme that should be applied to the 
provision of various computer services 
provided over the telecommunications 
network and the carrier provision of 
customer-premises equipment. 

Common Carrier—-2— Title. Second 
Supplemental Notice of inquiry and 
Proposed Rulemaking (In the Matter of 


MTS and WATS Market Structure—CC 
Docket No. 78-72). Summary. The FCC is 
conducting a proceeding to decide several 
questions relating to the MTS-WATS 
market structure including arrangements to 
compensate the operators of local telepone 
exchanges for the origination or 
termination of interstate 
telecommunications. Issues to be 
considered include: (1) Whether the 
Commission should prescribe such 
compensation arrangements? (2) If so, what 
compensation mechanisms and 
compensation formula should be 
prescribed? (3) Should any questions 
relating to such compensation 
arrangements be referred to a Joint Board? 

This meeting may be continued the 
following work day to allow the 
Commission to complete appropriate 
action. 

Additional information concerning 
this meeting may be otained from 
Edward Dooley, FCC Public Affairs 
Office, telephone number (202) 632-7260. 

Issued: March 31,1980. 

(S-6R2-0O Filed 4-2-80:11:24 am) 

BILLING CODE 6712-01-41 


3 

FEDERAL DEPOSIT INSURANCE 
CORPORATION. 

Notice of change in time and date of 
agency meeting. Pursuant to the 
provisions of subsection (e)(2) of the 
“Government in the Sunshine Act" (5 
U.S.C. 552b(e)(2)). notice is hereby given 
that the open meeting of the 
Corporation’s Board of Directors 
scheduled for 2 p.m. on Monday, April 7, 
1980, will be held instead at 2 p.m. on 
Tuesday, April 8,1980, in the Board 
Room on the sixth floor of the FDIC 
Building located at 550 17th Street NW.. 
Washington, D.C. No earlier notice of 
the change in the time and date of the 
meeting was practicable. 

Dated: April 1.1980. 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson, 

Executive Secretary. 

[3-604-80 Filed 4-2-80:12:28 pm) 

BILLING CODE 6714-01-41 


4 

FEDERAL DEPOSIT INSURANCE 
CORPORATION. 

Notice of change in time and date of 
agency meeting. Pursuant to the 
provisions of subsection (e)(2) of the 


"Government in the Sunshine Act" (5 
U.S.C. 552b(e)(2)), notice is hereby given 
that the closed meeting of the 
Corporation’s Board of Directors 
scheduled for 2:30 p.m. on Monday, 

April 7,1980, will be held instead at 2:30 
p.m. on Tuesday, April 8,1980, in the 
Board Room on the sixth floor of the 
FDIC Building located at 55017th Street 
NW., Washington, D.C. No earlier notice 
of the change in the time and date of the 
meeting was practicable. 

Dated: April 1,1980. 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson, 

Executive Secretary. 

[S-605-80 Filed 4-2-80:12:28 pm) 

BILUNG CODE 6714-01-41 


5 

FEDERAL HOME LOAN BANK BOARD. 
"FEDERAL REGISTER" CITATION OF 
PREVIOUS ANNOUNCEMENT: Vol. 44, FR, 
p. 20618, March 28.1980. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 9:30 a.m., April 2.1980. 
place: 1700 G Street NW.. sixth floor, 
Washington, D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Marshall (202-377- 
6677). 

CHANGES IN THE MEETING: The following 
items have been added to the agenda for 
the open meeting: 

Request for Waiver of Mortgage-Backed 
Bonds—Boardview Savings & Loan Co., 
Cleveland, Ohio. 

Request for Extension of Time to Complete 
Sale of Conversion Shares—Citizens Federal 
Savings & Loan Association of Matteson, 
Matteson, 111. 

Hamilton County moratorium. 

Request for Commitment to Insure 
Accounts—South Florida Savings & Loan 
Association, Unincorporated Dade County, 
Fla. 

Announcement is being made at the 
earliest practicable time. 

No. 332. April 2,1980. 

[S-803-00 Filed 4-2-80; 11:59 am) 

BILUNG CODE 6720-01-44 


6 

FEDERAL MARITIME COMMISSION. 

TIME AND date: 10 a.m., April 9,1980. 
PLACE: Hearing Room One, 1100 L Street 
NW., Washington, D.C. 20573. 
status: Open. 
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MATTERS TO BE CONSIDERED: 

1. Independent Ocean Freight Forwarder 
License—Crescent Navigation. Inc. 

2. Docket No. 76-43: Matson Navigation 
Company—Proposed Rate Increase in the 
United States Pacific Coast/Hawaii Offshore 
Trade—Petition to reopen proceeding. 

3. Docket No. 79-28: Independent Freight 
Forwarder License No. 1321—Ikeda 
IntemationaJ Corporation—Consideration of 
request for oral argument and possible 
consideration of the record. 

4. Docket No. 79-87: TDK Electronics Co., 
Ltd. v. Japan Line, Ltd. and Kawasaki Kisen 
Kaisha. Ltd.—Consideration of the record. 

5. Special Docket No. 683: Application of 
Flomerca Line for the Benefit of U.S. 
Department of Agriculture, A.S.C.S. 
Commodity Officer—Review of Initial 
Decision. 

6. Docket No. 78-11: Exemptions of Certain 
Collective Bargaining Agreements— 
Consideration of comments received in 
response to notice of proposed rulemaking. 

CONTACT PERSON FOR MORE 

information: Francis C. Hurney, 
Secretary (202) 523-5725. 

|S-0fl7-88 Filed 4-1-00; 5:03 pm| 

BILLING CODE 6730-0 t-M 


7 

federal reserve system. Board of 
Governors. 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 45 FR 20619, 
March 28,1980. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE MEETING: 10 a.m., Wednesday. 
April 2,1980. 

CHANGES IN the meeting: Determination 
by the Board to close the following 
previously announced open item(s): 
Proposed amendments to the Board’s 
Credit Restraint regulations to provide 
for the seasonal nature of certain kinds 
of credit. 

The above item(s) will be discussed in 
a closed meeting following a recess at 
the conclusion of the open meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne. 
Assistant to the Board, (202) 452-3204. 

Dated: April 1,1980. 

Griffith L. Garwood, 

Deputy Secretary of the Board. 

|S-609-6O Filed 4-2-60; 10:54 nm| 

BILLING CODE 6210-01-M 


8 

FEDERAL RESERVE SYSTEM. Board of 
Governors. 

time and date: 10 a.m., Wednesday, 
April 9.1980. 

place: 20th Street and Constitution 
Avenue NW„ Washington, D.C. 20551. 
status: Open. 


MATTERS TO BE CONSIDERED: 

1. Proposed statement to be presented to 
the Joint Economic Committee regarding 
housing and the economy. 

2. Proposed amendments to Regulation E 
(Electronic Fund Transfers) (a) to permit 
financial institutions operating certain cash¬ 
dispensing terminals to mail a terminal 
receipt on the next business day after the 
transfer is initiated, and (b) to delay the 
effective date of portions of the 
documentation requirements. (Proposed 
earlier for public comment: docket No. R- 
0272). 

3. Proposed statement to be presented to 
the Subcommittee on General Oversight and 
Minority Enterprise of the House Committee 
on Small Business regarding the impact of 
inflation on small business. 

4. Any agenda items carried forward from 
a previously announced meeting. 

Note.—This meeting will be recorded for 
the benefit of those unuble to attend. 
Cassettes will be available for listening in the 
Board's Freedom of Information Office, and 
copies may be ordered for $5 per cassette by 
calling (202) 452-3684 or by writing to: 
Freedom of Information Office, Board of 
Governors of the Federal Reserve System. 
Washington. D.C 20551. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board, (202) 452-3204. 

Dated: April 2,1980. 

Griffith L. Garwood, 

Deputy Secretary of the Board. 

(S-600-00 Fill’d 4-2-00: lOtM am) 
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NUCLEAR REGULATORY COMMISSION. 

TIME AND date: Monday, April 7,1980. 

place: Commissioners conference room, 
1717 H Street NW., Washington, D.C. 

status: Open/closed. 

MATTERS TO BE CONSIDERED: 

2 p.m. 

1. Discussion of Interim Criteria for 
Radiation Release at TMI and Status Briefing 
by TMI Program Manager (approximately 

1 Vz hours, public meeting). 

2. Time Reserved for Discussion of 
Management-Organization and Internal 
Personnel Matters (approximately 1 Vt hours, 
closed—Ex. 2 and 6). 

ADDITIONAL information: The Briefing 
on Enforcement Action (closed—Ex. 5) 
held on March 27 will be continued at 
4 p.m. on April 1. 

CONTACT PERSON FOR MORE 
INFORMATION: Walter Magee (202) 634- 
1410. 

AUTOMATIC TELEPHONE ANSWERING 
SERVICE FOR DAILY UPDATE: (202) 634- 
1498. Those planning to attend a meeting 


should re-verify the status whenever 
possible. 

Walter Magee, 

Office of the Secretary. 

|S-661-0O Filed 4-3-00; 10:64 am| 

BILLING CODE 7590-01-M 
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agency publication on assigned days o f the week _ 

The following agencies have agreed to publish alt This is a voluntary program. (See OFR NOTICE 

documents on two assigned days of the week FR 32914, August 8. 1976.) 

(Monday/Thursday or Tuesday/Friday). 



Tuesday 

weanesoay 

Thursday 

rrtoay 

DOT/SECRETARY 

usda/ascs 


DOT/SECRETARY 

USDA/ASCS 

dot/coast guard 

usda/aphis 


DOT/COAST GUARD 

USDA/APHIS 

dot/faa 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSOS 


DOT/FHWA 

USDA/FSQS 

dot/fra 

usda/rea 


DOT/FRA 

USDA/REA 

dot/nhtsa 

MSPB/OPM 


DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 


DOT/RSPA 

LABOR 

dot/slsdc 

HEW/FDA 


DOT/SLSDC 

HEW/FDA 

DOT/UMTA 



DOT/UMTA 


CSA 



CSA 



Documents normally scheduled for publication on Comments on this program are still invited. the Federal Register, National Archives and 

a day that will be a Federal holiday will be Comments should be submitted to the Records Service. General Services Administration, 

published the next work day following the Day-of-the-Week Program Coordinator. Office of Washington, D.C. 20408 

holiday. 


REMINDERS 


The "reminders” below identify documents that appeared in issues of 
the Federal Register 15 days or more ago. Inclusion or exclusion from 
this list has no legal significance. 

Rules Going Into Effect Today 

AGRICULTURE DEPARTMENT 

Animal and Plant Health Inspection Service— 

14017 3-4-80 / Clarification of regulations on importation of 

animals from Mexico 
ENVIRONMENTAL PROTECTION AGENCY 
14496 3-5-80 / Standard for emission of particulate regulation for 

diesel-fueled light-duty vehicles and light-duty trucks 
HEALTH. EDUCATION, AND WELFARE DEPARTMENT 
Health Care Financing Administration— 

14211 3-5-80 / Medicaid program; Medicaid management 

information system 

Rules Going Into Effect April 5,1980 

SECURITIES AND EXCHANGE COMMISSION 

12377 226-80 / Collection and dissemination of transaction 

reports and last sale data; amendment and redesignation 
of rules 

12391 2-28-80 / Dissemination and display of transaction 

reports, last sale data and quotation information; 
establishment of minimum requirements 

List of Public Laws 

Last Listing April 2,1980 

This is a continuing listing of public bills from the current session of 
Congress which have become Federal laws. The text of laws is not 
published in the Federal Register but may be ordered in individual 
pamphlet form (referred to as "slip laws”) from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, D.C. 
20402 (telephone 202-275-3030). 

H.R. 2797 / Pub. L. 96-222 Technical Corrections Act of 1979. (Apr. 
1,1980; 94 Stat. 194) Price $2. 

H.R. 3919 / Pub. L 96-223 “Crude Oil Windfall Profit Tax Act of 
1980”. (Apr. 2,1980; 94 Stat. 229) Price $3.25. 
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THE FEDERAL REGISTER: WHAT IT IS 
AND HOW TO USE IT 


FOR: Any person who uses the Federal Register and 

Code of Federal Regulations. 

WHO: The Office of the Federal Register. 

WHAT: Free public briefings (approximately 2 l /t hours) 
to present: 

1. The regulatory process, with a focus on the 
Federal Register system and the public’s role 
in the development of regulations. 

2. The relationship between Federal Register 
and the Code of Federal Regulations. 

3. The important elements of typical Federal 
Register documents. 

4. An introduction to the finding aids of the 
FR/CFR system. 

WHY: To provide the public with access to 

information necessary to research Federal 
agency regulations which directly affect 
them, as part of the General Services 
Administration's efforts to encourage public 
participation in Government actions. There 
will be no discussion of specific agency 
regulations. 

WASHINGTON, D.C. 

WHEN: April 18; May 2,16. and 30; at 9 a.m. 

(identical sessions). 

WHERE: Office of the Federal Register, Room 9409, 

1100 L Street NW., Washington, D.C. 
RESERVATIONS: Call Mike Smith, Workshop 
Coordinator, 202-523-5235. 

Gwendolyn Henderson. Assistant 
Coordinator, 202-523-5234. 

LOS ANGELES, CALIF. 

WHEN: April 14,15, and 16; at 9 a.m. 

WHERE: Room 8544, Federal Building, 300 N. 

Los Angeles Street, Los Angeles, Calif. 
RESERVATIONS: Call the Los Angeles Federal 

Information Center, 213-688-3800. 

BOSTON, MASS. 

WHEN: April 24; at 9 a.m. 

WHERE: Room 2003A, John F. Kennedy Federal Bldg., 
Government Center, Boston. Mass. 02203. 

WHEN: April 25; at 9 a.m. 

WHERE: Room E226, Executive Dining Room, John F. 

Kennedy Federal Bldg., Government Center, 
Boston. Mass. 02203. (identical sessions). 
RESERVATIONS: Call the Boston Federal Information 
Center, 617-223-7121. 

NEW YORK, N.Y. 

WHEN: April 28, 29, and 30; at 9 a.m. 

(identical sessions). 

WHERE: Room 305A, 26 Federal Plaza, New York, N.Y. 
10007. 

RESERVATIONS: Call Dorothy Gemallo, 212-264-3514. 

SALT LAKE CITY, UTAH. 

WHEN: May 19 and 20 ; at 9 a.m. 

WHERE: Room 3421, Federal Bldg., 125 S. State St., 

Salt Lake City, Utah. 

RESERVATIONS: Call Helen Ferderber, Salt Lake City, 
Federal Information Center, 
801-524-5353. 


SEATTLE, WASH. 

WHEN: May 23 ; at 9 a.m. 

WHERE: North Auditorium, Federal Bldg., 915 2nd 
Avenue, Seattle. Wash. 

RESERVATIONS: Call the Seattle Federal Information 
Center, 206-442-0570. 

CHICAGO, ILL 

WHEN: May 28 and 29; at 9 a.m. 

WHERE: Room 204A, Dirksen Federal Bldg., Chicago. HI. 
RESERVATIONS: Call Ardean Merrifield, 312-353-0339. 
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Announcing the latest edition . . . 




Guide to 
Record 
Retention 
Requirements 

Revised as of January 1,1979 

This useful reference tool, compiled from agency 
regulations and U.S. Statutes, is designed to assist 
industry and the public with their Federal record¬ 
keeping obligations. 

The various digests in the "Guide" tell the user 
(1) what records must be kept, (2) who must keep 
them, and (3) how long they must be kept. 

In addition, the "Guide” contains the names, ad¬ 
dresses. and phone numbers of contact persons 
within each agency who can answer substantive 
questions about the requirements. 

Each digest also carries a reference to the full 
text of the basis law or regulation providing for 
such retention. 

The booklet’s index lists for ready reference the 
categories of persons, groups, and products af¬ 
fected by Federal record retention requirements. 

Compiled by Office of the Federal Register, National 
Archives and Records Service, General Services 
Administration 

Order from Superintendent of Documents. U.S. 
Government Printing Office. Washington . D.C. 20402 

Price S3.00 


ORDER FORM Mail To: Superintendent of Documents, U.S. Government Printing Office, Washington, D C. 20402 


Enclosed is $ _ □ check, 

□ money order, or charge to my 
Deposit Account No. 


i i i i i i i i -n 


Order No. 



Credit Card Orders Only 

Total charges $_ Fill in the boxes below. 

Credit ( —————|—————————r- 

Card No. I I I I 1 I I 1 1 1 1 I 1 I 

Expiration Date ,—.—■ ——, 

Month/Year 11111 


Please send me. 


at $3.00 per copy. Stock No. 022-003-00985-0 
Name—First, Last 


.copies of Guide to Record Retention Requirements, 


1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 

III 

Mill 

1 1 M 

1 1 

Street address 

U_1J M 1 1 II 1 1 II II 

1 1 1 1 

Mill 

II II 

| | 

Company name or additional address line 

1 1 1 1 1 1 ..Mil 

1 1 1 1 

Mill 

II II 

| | 

City 

1 1 1 1 1 1 ll l I l I l l i I 

Mil 

State 

Mill 

ZIP Code 
1111 

1 1 

(or Country) 

1—L1 1 1 II II 1 1 1 1 1 1 1 

i I.M 

Mill 

Jill 

JJ 


PLEASE PRINT OR TYPE 


For Office Use Only. 

_Quantity Charges 


Enclosed 


To be mailed 


Subscriptions 


Postage 


Foreign handling 


MMOB 


OPNR 


UPNS 


Discount 


Refund 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 

45 CFR Part 161m 

Population Education Program 

agency: Office of Education, HEW. 
ACTION: Final Regulations. 

summary: The Commissioner issues 
final regulations for the Population 
Education Program enacted by the 
Education Amendments of 1978. The 
regulations—which were developed in 
consultation with the Deputy Assistant 
Secretary for Population Affairs— 
govern the awarding of direct 
discretionary grants to State and local 
educational agencies, institutions of 
higher education, or other nonprofit 
organizations or institutions that are 
designed to encourage the training of 
educational personnel, the development 
and dissemination of instructional 
materials, and the support of elementary 
and secondary school programs in 
population education. 
dates: These regulations are expected 
to take effect 45 days after they are 
transmitted to Congress. Regulations are 
usually transmitted to Congress several 
days before they are published in the 
Federal Register. The effective date is 
changed by statute if Congress 
disapproves the regulations or takes 
certain adjournments. If you want to 
know the effective date of these 
regulations, call or write the Office of 
Education contact person. 

FOR FURTHER INFORMATION CONTACT. 

Dr. Ernest A. Crider. Education Program 
Specialist, Special Programs Staff, U.S. 
Office of Education, Room 2083, FOB-6, 
400 Maryland Avenue, SW., 

Washington, D.C. 20202 (202-245-8868). 
SUPPLEMENT ARY INFORMATION: 

A. No Funds 

The Commissioner is required by law 
to publish regulations for programs 
authorized by Congress. Please note that 
the President’s budget does not request 
funds to operate this program for Fiscal 
Year 1980. 

B. Background 

The purpose of the Population 
Education Program (Section 392, Title 
III, Part M of the Elementary and 
Secondary Education Act of 1965, as 
amended) is to enhance an awareness 
and knowledge of population issues in 
elementary and secondary school 
students throughout the Nation. 
Consistent with Senate and House 


Committee Reports on the Education 
Amendments of 1978 (S. Rep. No. 856, 
95th Cong., 2d Sess. 44-45 (1978); H.R. 
Rep. No. 1137, 95th Cong., 2d Sess. 74-75 
(1978)), the Population Education 
Program focuses on the nature and 
impact of population change and 
encourages the incorporation of 
population education into a broad 
variety of academic subjects. 

The Population Education Program 
results from a recognition that 
population phenomena—such as births, 
deaths, migration, and characteristics 
relating to the size, distribution, and 
composition of the population—have a 
profound impact on the quality of life. 
This recognition reflects, in part, an 
increased understanding of the 
relationship between population issues 
and environmental issues and a growing 
awareness that natural resources are 
limited. 

Recent events have contributed to an 
enhanced perception of how the size, 
rate of growth, composition, and 
distribution of the population affect 
social, economic, and political life; that 
is, how people affect and are affected by 
population trends. The following 
examples give some idea of the range of 
% issues that can be explored in 
population education: 

(1) The effects of changing age 
structure on the Social Security and 
pension systems. 

(2) The impact of immigration—both 
legal and illegal—on the Nation’s growth 
rate, the labor market, and the provision 
of health, educational, and social 
services. 

(3) The impact of the post-World War 
II “baby boom” on a broad array of 
services, including education, health, 
housing, and employment 

(4) Changing age composition and 
family size and their impact on housing 
and other essential services. 

(5) Changes in the modes and patterns 
of transportation and their impact on 
population distribution. 

(6) The causes and consequences of 
rural-urban migration. 

(7) The relationship between 
population growth and distribution and 
the availability and use of resources. 

Increasing interest in, and concern 
about, population issues has generated 
activity at various levels. For example, 
in its 1972 report the congressionally 
established Commission on Population 
Growth and the American Future 
recommended the enactment of a 
Population Education Act. In a special 
1976 report the Subcommittee on 
Population Education of the Federal 
Interagency Committee on Education 
recommended that population education 


be considered a national educational 
priority. 

The Office of Environmental 
Education, within the U.S. Office of 
Education, has supported several 
curriculum development and 
demonstration projects in population 
education. At the local school level, the 
Baltimore City public school system, for 
example, has incorporated population 
education concepts into its curricula. 

C. Overview of the Regulations 

The regulations state the purpose of 
the Population Education Program, 
provide a definition of “population 
education,” describe the nature of 
projects that the Commissioner funds 
under the program, and outline the 
Commissioner's criteria for judging the 
quality of project applications. 

Education Division General 
Administrative Regulations 

These regulations do not contain 
certain types of requirements. Those 
requirements are covered in the 
Education Division General 
Administrative Regulations (EDGAR), 
which replace the General Provisions for 
Office of Education Program Regulations 
and which have been published 
separately. 

The following items applicable to this 
program are among those covered 
generally in EDGAR: 

How to apply for a grant 

How grants are made. 

Certain conditions that must be met 
by a grantee. 

The administrative responsibilities of 
a grantee. 

The Office of Education's procedures 
to assure compliance. 

D. Summary of Comments and 
Responses 

A notice of proposed rulemaking for 
the Population Education Program was 
published on May 10,1979. in the 
Federal Register (44 FR 27632), and 
public meetings were held in 10 cities on 
June 19,1979. During the 60-day 
comment period more than 80 
individuals and organizations offered 
comments and recommendations. 

The following is a summary of the 
comments that requested changes in the 
regulations and the Commissioner of 
Education's responses to those 
comments. The comments and 
responses are identified by the section 
number of the final regulations to which 
they refer followed by the relevant 
section number in the notice of proposed 
rulemaking (NPRM), if different. Those 
comments that do not refer to any 
particular section of the proposed 
regulations are discussed separately. A 
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brief summary of comments beyond the 
scope of these regulations concludes this 
discussion. 

§ 161m.1 Purpose. 

Comment One commenter asked why 
the language in section 392(a) of the 
Act—which states that the purpose of 
the Population Education Program is to 
"implement a program of population 
education in elementary and secondary 
schools"—is not simply repeated in the 
regulations. 

Response. A change has been made. 
This section now states that the purpose 
of the Population Education Program is, 
"through Federal assistance, to 
implement a program of population 
education in elementary and secondary 
schools."- The term "to implement" is 
sufficiently broad to include all 
permissible activities listed in the 
program statute. 

Comment. One commenter inquired 
whether or not this program could 
provide support for community agency- 
based programs in population education. 
This commenter suggested that the 
regulation be modified to address the 
needs of individuals of school-age who 
are no longer in school. 

Response. No change has been made. 
The statute specifically states that the 
purpose of the program is to implement 
population education programs in 
schools. However, this would not 
preclude the involvement of community 
agencies in the development of school- 
based projects that include efforts to 
reach school-aged individuals who are 
not enrolled in schools. 

5 I61m.2 Eligible parties. 

Comment One commenter suggested 
that the exclusion of profit-making 
private organizations from the list of 
eligible parties was not supported by the 

Act. 

Response. No change has been made. 
Section 302(a) of the Act, which applies 
to this program, provides that "no grant 
may be made under this title to other 
than a public agency or non-profit 
organization, or institution * * 
Profit-making private organizations are, 
however, eligible to compete for 
contracts in separate competition in 
response to Requests for Proposals 
(RFPs). 

Comment One commenter suggested 
that this section should be changed to 
ensure that Institutions of Higher 
Education (IHEs) would receive funding 
for the support of population education 
projects through this program. 

Response. No change has been made. 
IHEs are eligible for grants under this 
program, and may apply on a 


competitive basis as may other agencies 
and organizations. 

S 161m.4(c) Definition of "educational 
personnel. ” 

Comment One commenter objected 
that the proposed definition of 
"educational personnel" would permit 
individuals outside the formal 
educational system to be involved in 
training activities and the development 
of curricular materials. The commenter 
asserted that this provision would 
permit the use of outside "population 
experts" with controversial values in the 
development of population education 
projects that affect the values of 
elementary and secondary school 
children. 

Response. No change has been made. 
The definition allows State educational 
agencies (SEAs), local educational 
agencies (LEAs), private non-profit 
organizations, and other potential 
applicants to make use of the best 
available personnel in population 
education. It does not, however, require 
that outside educational personnel be 
used. The definition is consistent with 
both the Act and the intent of Congress 
that population education be 
incorporated into school programs 
throughout the Nation. Also, the 
provision requiring an applicant to 
cooperate with SEAs and LEAs in 
certain activities (5 161m.41) and the 
criterion encouraging an applicant to 
obtain the cooperation of these agencies 
and other appropriate organizations for 
all activities (§ 161m.31(j)) are designed 
in part to encourage continued State and 
local control of curricular content and of 
school programs. 

Comments. One commenter 
questioned the omission of counselors 
and guidance personnel from the 
proposed definition of educational 
personnel. 

Response. A change has been made. 

In recognition of the important role 
played by these personnel in school 
systems, the definition has been 
expanded to include counselors and 
guidance personnel. 

S 161m.4(c) Definition of ''population 
education . ” 

Comment. Most commenters generally 
supported the proposed definition of 
population education. Many of these 
commenters, however, proposed the 
inclusion of a component specifically 
addressing family life education. A few 
asked that sex education be included, or 
that family and individual values and 
attitudes that relate to human 
reproduction be considered. One 
commenter asserted that the proposed 
definition was "too sophisticated" for 


elementary and secondary school 
children, and that it encouraged the 
discussion of values not encouraging to 
human reproduction. 

Response. No change has been made. 
The definition of population education is 
carefully constructed to be consistent 
with the Congressional intent that the 
program focus on population dynamics 
and not include sex education (see S. 
Rep. No. 856, 95th Cong. 2d Sess. 44-45 
(1978)). Therefore, the regulations 
specifically prohibit the teaching of the 
biological elements of human 
reproduction or techniques of 
contraception. Also, the definition, in 
and of itself, does not reflect a bias for 
any particular set of values concerning 
human reproduction. Furthermore, the 
requirement that applicants obtain the 
cooperation of SEAs and LEAs 
(§ 161m.41) may ensure that projects in 
schools do not conflict with prevailing 
community values. 

S 161m. 10 Nature of projects. 

(i ldlm.ioo of the NPRM) 

Comment. Several commenters 
requested that this section repeat the 
language of the Act that specifies 
various academic disciplines to which 
population education might apply. 

Under the Act, these disciplines may 
include, but are not limited to, history, 
science, biology, social studies, and 
home economics. 

Response. A change has been made. 
Although the Department of Health, 
Education, and Welfare is reducing the 
unnecessary repetition of statutory 
language in regulations, it is useful for 
potential applicants to have this 
information. Therefore $ 161m.l0 now 
states that these disciplines "may 
include, but are not limited to, history, 
science, biology, social studies, and 
home economics." 

Comment One commenter requested 
that it be possible for applicants to be 
eligible if they propose that population 
education be incorporated into a single 
subject area. This commenter asserted 
that it would be too demanding for 
individual projects to incorporate 
population education into a variety of 
subject areas. 

Response. No change has been made. 
The Commissioner believes it to be both 
beneficial and possible to encourage the 
incorporation of population education 
into a variety of academic areas at the 
single project level. It should be noted 
that this does not imply that all possible 
academic areas must be involved in the 
specific activities of a given project. The 
infusion of population education 
concepts and materials into a number of 
academic areas should ensure: (1) That 
single disciplinary perspectives in the 
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teaching of population education will be 
avoided; and (2) that population 
education will be more thoroughly 
infused into a school curricular program. 
This approach is also consistent with 
the program statute. 

Comment One commenter 
recommended that this section stress the 
relationship between population 
education and environmental education, 
and that the Population Education 
Program be administered as part of the 
Environmental Education Program. 
Another commenter specifically 
opposed any such relationship. 

Response. No change has been made. 
The Population Education Program and 
Environmental Education Program are 
separately legislated programs that 
address related, but different, issues. It 
should be emphasized, however, that the 
definition of population education 
(§ 161m.4(c)) does address issues related 
to environmental concerns. 

5 161m.ll Duration of projects. 

(i ieim.101 of the NPRMJ 

Comment. One commenter questioned 
the inclusion of any requirement on 
duration of projects because the Act 
does not specifically limit the period of 
Federal assistance for any particular 
project 

Response. A change has been made. 
This section now states that the 
Commissioner "makes grant awards for 
a specified period of time'* that 
generally “does not exceed three years.** 
The reference in these regulations to a 
five year limit on the duration of project 
grants has been deleted as unnecessary. 
Applicants should also consult EDGAR, 
45 CFR 100a.250-100a.254, for general 
rules governing multi-year projects, 
including project duration. 

S 161m.31(f) Selection criteria the 
Commissioner uses: Dissemination. 

(i 161m.300(b)(1) of the MPRM) 

Comment. One commenter stated that 
this criterion was confusing because it 
did not clarify whether dissemination 
activities must be local or national in 
nature. 

Response. A change has been made. 
The language now states that 
dissemination activities are to be related 
to the scope of a project. If a project is 
local in scope, the project should focus 
its informational activities on the local 
level. If a project is national in scope, 
dissemination of information should be 
national. 


§ 161m.31(i) Selection criteria the 
Commissioner uses: Potential for use by 
a variety of groups throughout the 
Nation. (5 161m.300(b)(4) of the NPRM) 

Comment. One commenter suggested 
that the criterion that awards up to 20 
points to projects capable of "use by a 
variety of groups throughout the Nation** 
(and a stress upon "widespread 
dissemination" in 5 161m.41) might lead 
to the development of projects that are 
too general or theoretical for local 
application. Another stated that the 
stress on "potential national 
significance" in the preamble was "too 
categorical." 

Response. No change has been made. 
The stress of the Act on broad 
population phenomena and 
dissemination implies that it is 
important to have this particular 
criterion. For any project to be of 
potential national significance it must be 
adaptable for use in a variety of local 
settings. To be adaptable, these projects 
cannot be too general or theorectical for 
local application. 

These regulations are designed to 
encourage projects that have potential 
for systemwide applicability. For 
example, the regulations encourage 
comprehensive in-service training 
activities rather than limited workshop 
efforts in isolated areas. It is the broad 
comprehensive project that provides a 
variety of elements that can be used by 
program planners in meeting the unique 
needs of other areas. 

While the term "widespread 
dissemination" in $ 161m.41 is taken 
directly from statutory language, nothing 
in these regulations precludes (1) the use 
of local examples to illustrate national 
phenomena; or (2) the discussion of the 
impact of national phenomena on local 
developments. 

§ 161m.31(j) Selection criteria the 
Commissioner uses: Cooperation . 

(i 161m.300(B)(5) of the NPRM) 

Comment One commenter questioned 
the inclusion of this criterion, suggesting 
that it may hinder the development of 
population education because of a lack 
of State or local educational personnel 
with knowledge of and interest in the 
subject 

Response. No change has been made. 
This criterion is intended to promote 
cooperative arrangements in categories 
of activities in which cooperation is not 
explicitly required by the Act. National 
studies—such as the Rand report 
"Federal Programs Supporting 
Educational Change, VoL IV: The 
Findings in Review"—have shown that 
the involvement of SEAs and LEAs in 
the development and operation of 


innovative projects substantially 
increases the likelihood that the projects 
will be incorporated into existing 
elementary and secondary school 
programs. A task of the potential 
applicant, then, may be to develop in 
educational agencies a knowledge of 
population education and an 
appreciation of the importance of this 
subject 

Appropriate guidance concerning how 
applicants might meet this criterion will 
be contained in program guidelines. 

S 161m.31(k) Selection criteria the 
Commissioner uses: Focus of project. 

(i 161m.300(b)(6) of the NPRM) 

Comment Many commenters 
generally supported the establishment of 
priorities in this program. One 
commenter, however, questioned the 
establishment 6i any priorities for 
categories of activities, and asserted 
that all activities authorized by the Act 
should receive equal consideration in 
the awarding of grants. This commenter 
noted that no systematic national survey 
exists to justify the establishment of 
priorities. 

Response. No change has been made. 
In population education, as in other 
emerging fields of study, primary 
obstacles to development and 
implementation have been the lack of 
appropriate educational materials and 
training opportunities (see Heuther and 
Gustavus, "Population Education in the 
United States." PRB Report. HI, No. 2). 

In its initial development, it is necessary 
to focus this program on these types of 
activities to ensure that the program has 
the broadest possible impact Thus, the 
final regulations give preferences to 
certain types of activities. 

§ 161m.31(k)(3) Selection criteria the 
Commissioner uses: In-service training 
projects, (i 161m.300(b)(6)(Hi) of the 
NPRM) 

Comment Many commenters claimed 
that preservice training is essential if 
population education is to be 
incorporated into elementary and 
secondary school programs. They 
requested that preservice training be 
included with in-service training as a 
preferred category of activity. Some of 
these commenters believed that not 
including preservice training as a 
priority activity was not consistent with 
the population education program 
statute. 

Response. No change has been made. 
The Act identifies a number of examples 
of permissible activities but does not 
require that all the activities that are 
listed receive Federal assistance. For 
new programs of this nature the 
Commissioner prefers in-service training 
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because it addresses the needs of 
professionals already working in school 
systems and, therefore, can have a more 
immediate effect. Preservice training is 
indirect, long-term, and therefore diffuse 
in its impact. 

Comment Many commenters objected 
to the language in the preamble to the 
notice of proposed rulemaking that 
stated that "the primary objective of in- 
service training programs is the 
development of approaches to training, 
not the training of educational 
personnel." Most of these commenters 
requested that the language in this 
section of the regulations be modified to 
reflect that the objective of in-service 
training projects is the training of 
educational personnel. They assert that 
many "approaches" already exist in this 
field, and that the focus should be the 
direct training of educational personnel. 

Response. No change has been made. 
The intent of this section is to encourage 
grantees to develop comprehensive 
strategies, procedures, and techniques to 
provide for the in-service training of 
educational personnel to prepare them 
to incorporate population concepts into 
a broad array of subject fields in order 
to accomplish the basic program 
objective —the development and 
implementation of a "program of 
population education in elementary and 
secondary schools" ( sec. 392(a) of the 
Act). While many approaches to training 
may already exist in this field, they have 
not been adequately related to the 
variety of strategies which would 
accomplish the broad purpose of the 
Population Education Program. 

Therefore, the emphasis should be on 
developing comprehensive in-service 
training practices with the greatest 
potential for affecting school system 
change and commitment. 

Comment. One commenter suggested 
that this criterion should be modified to 
ensure that training programs for 
teachers are carried out by teachers. 

Response . No change has been made. 
The present provision permits, but does 
not require, teachers to carry out in- 
service training activities. It is important 
that SEAs, LEAs, and other 
organizations have the flexibility to 
make use of the best personnel available 
in population education field, whether or 
not those individuals are outside the 
formal school system. 

§ 161m.40 Allowable costs. ($ 161m.400 
of the NPRM) 

Comment Many commenters asserted 
that the proposed section on allowable 
costs limits the capacity of SEAs, LEAs, 
and other organizations to conduct 
projects under the Population Education 
Program. These commenters were 


especially concerned about the impact 
of this provision on the conduct of in- 
service training activities, and cited a 
recent trend in some school districts 
toward the constricting of budgets for 
the conduct of training activities. 
Although many of these commenters 
generally concurred with the necessity 
for applicants to "clearly demonstrate" 
the need for payments for stipends, the 
employment of substitutes, or released 
time, most strongly requested the 
deletion of the phrases "only in 
exceptional cases"and "limited" from 
the section. One commenter questioned 
the meaning of the term "limited." 

Response. No change has been made. 
It is desirable that SEAs and LEAs 
demonstrate their commitment to project 
activities in part through their 
willingness to assume some project 
costs included in this section. However, 
it is recognized that "in exceptional 
cases" in order for a grantee to 
effectively operate a project a "limited" 
use of grant funds to pay for stipends, 
employment of substitutes, or released 
time may be necessary. Factors in 
determining whether or not an 
exceptional case exists might include: 
the status of the school system budget 
for training costs; the level of tax 
support for educational services in a 
given community; and existing 
expenditures for complementary 
program activities. 

The term "limited" implies that in no 
case may grant funds be used to pay the 
entire cost of stipends, employment of 
substitutes, or released time necessary 
for the operation of a project. The 
determination of the amount any project 
might recieve for payment of these costs 
will be determined on a case-by-case 
basis. 

Additional guidance concerning how 
to meet the requirements of this section 
will be contained in program guidelines. 

Comment. One commenter 
recommended that this section be 
modified to permit the hiring of teachers 
to carry out in-service training projects. 

Response. No change has been made. 
These regulations do not prohibit the 
hiring of teachers to carry out in-service 
training projects. 

§ 161m.41 Cooperation with State and 
local educational agencies. (§ 161m.401 
of the NPRM) 

Comment Many commenters 
expressed the view that the section 
requiring an applicant to obtain the 
cooperation of SEAs and LEAs in the 
conduct of certain activities is too 
restrictive in its present form. Many of 
these commenters requested that the 
section be modified to include the 
phrase "where feasible and 


appropriate." One suggested that the 
requirement be interpreted to allow 
"informal" arrangements between 
individual groups of teachers and 
outside organizations without obtaining 
the formal cooperation of SEAs and 
LEAs. Several noted that it was possible 
for curriculum development to take 
place without the cooperation required 
in this section. Some indicated that the 
nature of cooperation required was 
unclear. 

Response. No change has been made. 
The requirements in S 161m.41 
implement section 392(c) of the Act, 
which states that the cooperation of 
SEAs and LEAs must be obtained in the 
development of projects involving 
certain activities. These regulations, 
therefore, require the cooperation of 
these agencies in those activities. The 
inclusion of the phrase "where feasible 
and appropriate" would be inconsistent 
with die unequivocal requirement of the 
Act, and is therefore not legally 
permissible. Similarly, this requirement 
for institutional cooperation can not be 
met through "informal" arrangements 
between teachers and outside groups. 

More specific information concerning 
how this cooperation may be carried out 
will be appropriately addressed in 
program guidelines. 

General Comments 

Preapplications or letters of intent — 
Comment A few commenters 
recommended that the application 
process include a letter of intent or 
preapplication process in order to 
screen out potential applicants whose 
proposals are not likely to meet 
requirements and standards of the 
program. 

Response. No change has been made. 
Although appropriate for programs in 
which eligibility can be decided quickly, 
the preapplication process or letter of 
intent is not adequate in this case for 
evaluating proposed developmental or 
innovative projects under this program 
about which more complete information 
is necessary. 

State review of applications .— 
Comment. One commenter 
recommended that all applications from 
LEAs be submitted to SEAs for review. 

Response. For this program the Act 
does not require review of LEA 
applications by SEAs. However, 
cooperation is required for certain types 
of activities (5 161m.41) and encouraged 
for all other activities (5 161m.31(j)). 

State educational agency grants for 
technical assistance.-—Comment One 
commenter suggested that SEAs be 
specifically designated as favored 
recipients of technical assistance grants 
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to assist LEAs in the development of 
population education projects. 

Response. No change has been made. 
The Act does not authorize specific 
technical assistance grants for this 
program. However, SEAs, with other 
applicants, may apply competitively for 
grants to support any of the activities 
listed by the Act. Some of these may 
include assisting LEAs in their 
individual projects through such 
activities as the conduct of workshops, 
the dissemination of materials, and die 
conveying of information. 

Comment One commenter suggested 
Federal funding support for planning 
grants. Another recommended that 
Federal funding be made available for 
State planning grants through this 
program. 

Response. No change has been made. 
Because of limited resources these 
regulations do not provide for funding of 
planning activities. Planning activities 
should precede the development of grant 
applications for all projects. 

Preference for studies of special 
groups.—Comment One commenter 
suggested that preference be shown to 
applications that promote the study of 
the impact of population dynamics upon 
minority groups. Another suggested that 
preference be shown to projects which 
address population issues related to 
individuals over 60 years of age. 

Response. No change has been made. 
The Population Education Program is 
designed to promote the study of 
population phenomena that affect all 
groups. It would be inappropriate to 
establish a criterion that favors projects 
that address the concerns of particular 
segments of the population. 

Allocation of funds according to need 
and leadership.—Comment. One 
commenter suggested that funds be 
allocated according to: demonstrated 
need, areas and institutions that have 
demonstrated competency in population 
education and related fields of study, 
and agencies that have exercised 
leadership in population education. This 
commenter defined need to apply to 
those areas experiencing rapid 
population growth or those areas with 
fragile ecological systems threatened by 
excessive population. 

Response. No change has been made. 
Both the regulations for this program 
and the Education Division General 
Administrative Regulations (EDGAR) 
provide for the selection, on a 
competitive basis, of projects that are of 
the highest quality. One criterion by 
which the Commissioner measures all 
project applications is the quality of the 
actual and potential project staff. Also, 
there is no basis in the Act for 
distributing funds according to rates of 


population growth or according to the 
likelihood of damage to ecological 
systems. 

Required student participation in 
population education courses .— 
Comment One commenter requested 
that all students be required to 
participate in population education 
courses. 

Response. No change has been made. 
The Federal government has no 
jurisdiction over State or local curricula, 
and cannot require that any student take 
any course in any topic. 

Comments Beyond the Scope of These 
Regulations 

Administrative concerns . Comments 
on the following issues pertain to the 
administration of this program but not to 
the development of its regulations: The 
establishment of a clearinghouse on 
population education: the relationship of 
the Population Education Program to the 
Environmental Education Program; the 
relative distribution of funds for 
contracts and grants; and the 
relationship of the Population Education 
Program to SEAs. These comments will 
be considered in the development of 
overall planning and stategy for program 
administration. 

EDGAR. Commenters also addressed 
issues that directly relate to the 
Education Division's General 
Administrative Regulations (EDGAR) 
governing all programs. These issues 
include: The definition of private 
schools; the relationship of private 
schools to public schools; dissemination 
grants; the consultation of private 
publishers in the development of 
institutional materials for distribution; 
the availability and use of travel funds 
in the conduct of project activities; and 
application contents. The appropriate 
officials of the Education Division 
considered these comments in the 
development of the Fmal EDGAR. 

E. Other Changes 

In response to suggestions by the 
public and other interested parties, 
these final regulations contain 
provisions that were not in the notice of 
proposed rulemaking. These include (1) 
certain provisions of the statute 
governing this program and (2) the 
general selection criteria found in the 
Education Division General 
Administrative Regulations (EDGAR 
SS 100a.202 through 100a.206). The 
purpose of incorporating these 
provisions into the Fmal regulations is to 
enable applicants and grantees to 
understand better the requirements of 
this program without having to refer to 
these additional documents. 


In addition, a number of minor 
editorial and typographical changes 
have been incorporated into the final 
regulations. 

Also, the sections in subparts B 
through E have been renumbered since 
the publication of the notice of proposed 
rulemaking. 

The reader will find a citation of 
statutory or other legal authority in 
parentheses on the line following each 
substantive provision. 

(Catalog of Federal Domestic Assistance No. 
not assigned. Population Education Program) 
Dated: March 21,1980. 

William L. Smith, 

Commissioner of Education. 

The Commissioner amends Title 45 of 
the Code of Federal Regulations by 
adding a new Part 161m to read as 
follows: 

PART 161m—POPULATION 
EDUCATION PROGRAM 

Subpart A—General 

Sec. 

161m.l Population education program. 
161nL2 Eligible parties. 

161m.3 Regulations that apply to the 
population education program. 

161m.4 Definitions that apply to the 
population education program. 

Subpart B—What Kinds of Projects Does 
the Office of Education Assist Under This 
Program? 

161m.l0 Nature of projects. 

161m.ll Duration of projects. 

Subpart C—How Does One Apply for a 
Grant? 

161m.20 Procedures for applying. 

Subpart D—How Is a Grant Made? 

161m.30 How the Commissioner reviews an 
application. 

161m.31 Selection criteria the Commissioner 
uses. 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

181m.40 Allowable costs. 

161m.41 Cooperation with State and local 
educational agencies. 

161m.42 State and local educational 

agencies must provide an opportunity for 
nonprofit private school students to 
participate. 

Authority: Part M of Title III of the 
Elementary and Secondary Education Act of 
1965, as amended by the Education 
Amendments of 1978 (Pub. L 95-561; 92 Stat. 
2227 and 2228) (20 U.S.C. 3062). 

Subpart A—General 

5 161 m. 1 Population education program. 

The purpose of the Population 
Education Program is. through Federal 
assistance, to implement a program of 
population education in elementary and 
secondary schools. 
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(Sec. 392(a) and (b); 20 U.S.C. 3062(a) and (b)) 

§ 161 m.2 Eligible parties. 

The Commissioner may make grants 
to institutions of higher education. State 
and local educational agencies, or other 
nonprofit organizations and institutions. 

(Secs. 302(a) and 392(a); 20 U.S.C. 2942(a) and 

3062(a)) 

§ i61m.3 Regulations that apply to the 
population education program. 

(a) Regulations. The following 
regulations apply to the Population 
Education Program: 

(1) The Education Division General 
Administrative Regulations (EDGAR) in 
45 CFR Part 100a (Direct Grant 
Programs) and 45 CFR Part 100c 
(Definitions). 

(2) The regulations in this Part 161m. 

(20 U.S.C. 1221e-3(a)(l)) 

§ I61m.4 Definitions that apply to the 
population education program. 

(a) Definitions in EDGAR. The 
following terms used in this part are 
defined in 45 CFR Part 100c: 

Applicant 
Application 
Commissioner 
Elementary school 

Project 

Secondary school 

(b) Definitions in the Elementary and 
Secondary Education Act. The following 
terms used in this part are defined in 
Section 1001 of the Elementary and 
Secondary Education Act of 1965, as 
amended. 

(20 U.S.C. 3381) 

Local educational agency (LEA) 

State 

State educational agency (SEA) 

(c) Program definitions. As used in 
this part: 

“Appropriate State and local 
educational agencies” means State or 
local educational agencies 
representative of those State and local 
educational agencies affected, either 
directly or indirectly, by a project 
activity. 

"Educational personnel” means— 

(1) Teachers, teacher aides, 
counselors, and guidance personnel, and 
educational administrators and 

supervisors; and 

(2) Other persons who teach students, 
train teachers, or perform professional 
services that are closely related to the 
teaching of students or to the training of 
teachers, educational administrators, 
supervisors, or planners. 

"Population education” means the 
educational process by which an 
individual develops an awareness and 
understanding of— 


(1) The nature of demographic trends, 
population characteristics, and 
population variables; 

(2) The causes and consequences of 
population changes; 

(3) The political, social, economic, 
environmental, and cultural implications 
of population phenomena; 

(4) The direct and indirect impact of 
public and private policies on 
population phenomena; 

(5) The variety of issues and events 
that are related to the study of 
population; and 

(6) Methods by which individuals, 
families, communities, the Nation, and 
the world might effectively respond to 
and affect population processes. 

(Sec. 392 (a) and (b); 20 U.S.C 3062 (a) and 
(b); S. Rep. No. 856,95th Cong. 2nd Session 
44-45 (1978)) 

Subpart B—What Kinds of Projects 
Does the Office of Education Assist 
Under This Program? 

$ 161m.10 Nature of projects. 

A project assisted under this part 
must encourage the development or 
incorporation of population education in 
a variety of subject areas at the 
elementary or secondary school levels. 
These subject areas may include, but 
are not limited to, history, science, 
biology, social studies, and home 
economics. 

(Sec. 392 (a) and (b); 20 U.S.C. 3082 (a) and 
(b)) 

§ 161m. 11 Duration of projects. 

The Commissioner makes grant 
awards for a specified period of time. 
Generally, this period does not exceed 
three years. 

(Sec. 392 (a) and (b); 20 U.S.C. 3062 (a) and 
(b): 20 U.S.C. 1221e-3(a)(l)) 

Subpart C—How Does One Apply for a 
Grant? 

9 161 m.20 Procedures for applying. 

In applying for a grant, each applicant 
shall follow the procedures and meet the 
requirements stated in Subpart C of 45 
CFR Part 100a of EDGAR. 

(20 U.S.C. 1232c(b)(3)) 

Subpart D—How Is a Grant Made? 

9 161m.30 How the Commissioner reviews 
an application. 

(a) The Commissioner reviews an 
application on the basis of the criteria in 
9 161m.31. 

(b) The Commissioner awards up to 
100 possible points for these criteria. 

(c) The maximum possible score for 
each complete criterion is indicated in 
parentheses at the end of that criterion. 


9 161m.31 Selection criteria the 
Commissioner uses. 

(a) Plan of operation. (1) The 
Commissioner reviews each application 
for information that shows the quality of 
the plan of operation for the project. 

(2) The Commissioner looks for 
information that shows— 

(1) High quality in the design of the 
project; 

(ii) An effective plan of management 
that insures proper and efficient 
administration of the project; 

(iii) A clear description of how the 
objectives of the project relate to the 
purpose of the program; and 

(iv) The way the applicant plans to 
use its resources and personnel to 
achieve each objective. 

(v) A clear description of how the 
applicant will provide equal access and 
treatment for eligible project 
participants who are members of groups 
that have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; 

(C) Handicapped persons; and 

(D) The elderly. 

(vi) For grants to be made after 
October 1,1980, if the applicant is a 
local educational agency or State 
educational agency, a clear description 
of how the applicant will provide an 
opportunity for participation of children 
enrolled in nonprofit private schools. (10 
points) 

(b) Quality of key personnel. (1) The 
Commissioner reviews each application 
for information that shows the quality of 
the key personnel the applicant plans to 
use on the project. 

(2) The Commissioner looks for 
information that shows— 

(i) The qualifications of the project 
director (if one is to be used); 

(ii) The qualifications of each of the 
other key personnel to be used in the 
project; 

(iii) The time that each person 
referred to in paragraphs (b)(2) (i) and 
(ii) of this section plans to commit to the 
project; and 

(iv) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally under¬ 
represented, such as members of racial 
or ethnic minority groups, women, 
handicapped persons, and the elderly. 

(3) To determine the qualifications of 
a person, the Commissioner considers 
evidence of past experience and 
training, in fields related to the 
objectives of the project, as well as 
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other information that the applicant 
provides. (10 points) 

(c) Budget and cost effectiveness. (1) 
The Commissioner reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. 

(2) The Commissioner looks for 
information that shows— 

(1) The budget for the project is 
adequate to support the project 
activities; and 

(ii) Costs are reasonable in relation to 
the objectives of the project. (5 points) 

(d) Evaluation plan. (1) The 
Commissioner reviews each application 
for information that shows the quality of 
the evaluation plan for the project. (See 
45 CFR 100a.590—Evaluation by the 
grantee.) 

(2) The Commissioner looks for 
information that shows methods of 
evaluation that are appropriate for the 
project and, to the extent possible, are 
objective and produce data that are 
quantifiable. (5 points) 

(e) Adequacy of resources. (1) The 
Commissioner reviews each application 
for information that shows that the 
applicant plans to devote adequate 
resources to the project 

(2) The Commissioner looks for 
information that shows— 

(i) The facilities that the applicant 
plans to use are adequate; and 

(ii) The equipment and supplies that 
the applicant plans to use are adequate. 
(5 points) 

(f) Quality of dissemination plan, the 
Commissioner reviews each application 
for information that shows the quality of 
the applicant's plan to disseminate 
information related to the project. 
Dissemination activities should be 
related to the scope of a project. (5 
points) 

(g) Likelihood of incorporation into 
continuing activities. The Commissioner 
reviews each application for information 
that shows the likelihood that the 
applicant will incorporate the results of 
the project into its continuing activities, 
or those of cooperating organizations, 
after Federal funding ends. (10 points) 

(h) Involvement of a variety of 
academic fields. The Commissioner 
reviews each applicaton for information 
that shows the degree to which the 
project involves a variety of appropriate 
academic fields in all phases of its 
development and operation. (10 points) 

(i) Potential for substantial qualitative 
contribution. The Commissioner reviews 
each application for information that 
demonstrates the overall potential of the 
project to make a substantial qualitative 
contribution toward improving 
population education at the elementary 
and secondary school levels. This 


includes the likelihood that the results of 
the project will be of potential use to a 
variety of groups throughout the Nation. 
(20 points) 

(j) Cooperation with appropriate SEAs 
and LEAs, and other organizations. The 
Commissioner reviews each application 
for information that shows the extent to 
which the project is developed and 
operated in cooperation with 
appropriate SEAs and LEAs, as well as 
with other public and private 
organizations. (5 points) 

(k) Focus of project The 
Commissioner reviews each application 
for information that shows the extent to 
which the project focuses primarily on 
one or more of the following: 

(l) The development, field testing, and 
dissemination of teacher and student 
educational, training, and instructional 
materials in population education. 

(2) The identification, evaluation, 
improvement, and adaptation of existing 
population education curricula and 
educational materials. 

(3) The development of in-service 
training programs for educational 
personnel who will implement 
population education activities at the 
elementary and secondary school levels. 
(15 points) 

(Sec. 392 (a) and (b); 20 U.S.C. 3062 (a) and 
(b); 20 U.S.C. 1221e-3(a)(l)) 

Subpart E—What Conditions Must Be 
Met by a Grantee? 

§ 161m.40 Allowable costs. 

(a) In accordance with Subpart E of 45 
CFR Part 100a of EDGAR, a grantee may 
use funds awarded under this part to 
meet the costs of project activities, and 
of indirect costs of project activities. 
However, paragraph (b) of this section 
imposes an additional standard for 
certain costs. 

(b) The following costs are allowable 
only in exceptional cases in which an 
applicant clearly demonstrates in its 
project application financial need and 
programmatic necessity—limited 
payments for stipends, released time, or 
employment of substitutes to enable 
educational personnel to participate in 
activities of the project. 

(Sec. 392(a) and (b); 20 U.S.C. 3062(a) and (b); 
20 U.S.C. 1221e-3(a)(l)) 

§ 161m.41 Cooperation with State and 
local educational agencies. 

If a project assisted under this part 
includes any of the following population 
education activities, the grantee shall 
carry out the activity in cooperation 
with appropriate SEAs and LEAs: 

(a) Development and dissemination of 
teacher and student educational, 
training, and instructional materials, 


including the identification, evaluation, 
improvement, and adaptation of existing 
curricula and educational materials. 

(b) Research support to develop 
curriculum content and to evaluate 
programs and materials for the purpose 
of widespread dissemination. 

(Sec. 392(b); 20 U.S.C. 3062(b)) 

5 161 m.42 State and local educational 
agencies must provide an opportunity for 
nonprofit private school students to 
participate. 

If an SEA or LEA receives a grant 
under this program, the Act requires that 
agency to provide for participation by 
students enrolled in private nonprofit 
elementary and secondary schools. 
EDGAR establishes the rules for this 
participation (See EDGAR, 45 CFR 
100a.650). 

(Sec. 302(b); 20 U.S.C. 2942(b)) 

(FR Doc 00-9667 Filed 4-3-00:6:45 wnj 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 

45 CFR Parts 123,123a, 123b, 123c, 

123d, 123e, 123f, 123g, 123h, and 1231 

Bilingual Education Program 

agency: Office of Education, HEW. 
action: Final rules. 

SUMMARY: The Commissioner of 
Education issues final regulations to 
govern the award of grants under the 
Bilingual Education Act (Title VII of the 
Elementary and Secondary Education 
Act, as amended). These regulations 
reflect statutory changes with respect to 
the Education Amendments of 1978. 
Implementation of these regulations will 
provide equal educational opportunities 
for children of limited English 
proficiency. 

EFFECTIVE DATE: These final regulations 
are expected to take effect 45 days after 
they are transmitted to Congress. 
Regulations are usually transmitted to 
Congress several days before they are 
published in the Federal Register. The 
effective date is changed if Congress 
disapproves the regulations or takes 
certain adjournments. If you want to 
know the effective date of these final 
regulations, call or write the Office of 
Education contact person. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Regina Robbins, Assistant to the 
Deputy Director, Office of Bilingual 
Education, U.S. Office of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. Telephone (202) 245-2600. 
SUPPLEMENTARY INFORMATION: 

I. Authority 

The statutory authority for this 
program is Title VII of the Elementary 
and Secondary Education Act, as 
amended by Pub. L 95-561. (20 U.S.C. 
3221-3261) 

II. Background 

On March 29,1979. the Commissioner 
published interim final regulations (44 
FR18906) to implement the changes to 
the Bilingual Education Program made 
by the Education Amendments of 1978. 
Tliose regulations were used to govern 
fiscal year (FY) 1979 grant awards. On 
June 29,1979, the Commissioner 
proposed more comprehensive 
regulations for the Bilingual Education 
Program in a notice of proposed 
rulemaking (NPRM) published in the 
Federal Register (44 FR 38416). Public 
meetings on the NPRM were held in the 
ten HEW regional office cities on July 
31,1979. 

The Commissioner received extensive 


public comment on the proposed 
regulations. All comments and 
recommendations received in the Office 
of Bilingual Education prior to August 
29,1979 were considered in the 
development of these final regulations. 

A summary of those comments and the 
Commissioner’s responses to them are 
contained in the appendix to the 
regulations. 

With the exception of continuation 
awards under the Basic Projects, 
Training Projects, Support Services 
Projects: Evaluation, Dissemination, and 
Assessment Centers (EDACs), and 
Materials Development Projects 
programs, and renewals under the 
Desegregation Support Program, these 
regulations will govern the award of 
grants under programs authorized by the 
Bilingual Education Act (“the Act’*) 
beginning in FY 1980. The interim final 
regulations published in the Federal 
Register (44 FR 18906) on March 29.1979 
are applicable to fiscal year 1980 
noncompetitive continuations. Renewal 
grants for FY 1980 under the 
Desegregation Support Program will be 
governed by the Act 

III. Summary of Changes 

Based on a review of the comments on 
the NPRM, the Commissioner has made 
important changes in the substance and 
structure of the final regulations. 
Following is a discussion of some of the 
major changes in the final regulations. 

Restructuring the Regulations .—In 
comparing the final regulations with the 
NPRM, the reader will notice many 
changes in format. Some of these 
changes were made in response to 
public comment: they will be discussed 
in greater detail in the appendix. Other 
changes resulted from the 
Commissioner’s concern that the format 
of the regulations be easy to understand 
and follow, and that the structure of the 
regulations pertaining to each program 
authorized under the Act be consistent. 

In the NPRM, the provisions governing 
the individual programs covered under 
the Direct Grants Program were 
contained in subparts under Part 123a. 

In the final regulations, each program is 
assigned a separate part. Thus, the 
Bilingual Education Program regulations 
now consist of Part 123 and Parts 123a- 
123i. Part 123 still contains the general 
provisions which apply to all programs, 
i.e., definitions, information on 
applicable regulations, and allowable 
costs. Some of the general information 
and requirements contained in the 
General Provisions in the NPRM have 
been restated in terms appropriate to 
the specific programs and placed in the 
parts governing those programs. In 
addition, the general selection criterion 
in § 123.30 of the NPRM (relating to 


whether project personnel are bilingual) 
has been removed from General 
Provisions and included, as appropriate, 
in the selection criteria for each 
program. 

The regulations have been 
restructured and renumbered so that the 
numbering system, subparts, and section 
headings used in each part are more 
consistent. For each program, a section 
has been added under subpart E, “What 
Conditions Apply to a Grantee?”, which 
describes the requirements in the Act 
that apply to grantees under the 
program. 

In the NPRM, the Commissioner used 
the general criteria in the Education 
Division General Administrative 
Regulations (EDGAR), worth 30-40 
points, along with program specific 
criteria, worth 60-70 points, to review 
Applications under the following 
programs: State Educational Agency 
Projects for Coordinating Technical 
Assistance; Support Services Projects; 
Training Projects; and School of 
Education Projects. In many cases, the 
EDGAR criteria unnecessarily 
duplicated program specific criteria, 
causing confusion among many readers. 
In the final regulations, the EDGAR 
criteria and the program specific criteria 
have been combined and any 
duplication has been eliminated. 

General Provisions (Part 123 ).—The 
section describing the regulations which 
apply to grants and fellowships 
awarded under the Act has been 
rewritten to clarify the applicability of 
the Education Division General 
Administrative Regulations (EDGAR) to 
the Bilingual Education Program. With 
the exception of provisions relating to 
nonprofit status (45 CFR 100a.51), Part 
100a does not apply to the Fellowship 
Program. However, institutions of higher 
education applying for participation in 
the program must comply with the 
Federal civil rights statutes and 
regulations on nondiscrimination listed 
in Part 100a.500. 

The Commissioner has revised several 
of the definitions in $ 123.4 to more 
closely reflect the language in the Act. 
The definition and requirements in the 
Act pertaining to a “program of bilingual 
education” have been spelled out in 
greater detail in the regulations, both in 
this section and in the sections 
describing grant conditions under the 
Basic Projects in Bilingual Education 
Program. 

The Commissioner has strengthened 
the requirements pertaining to the 
ersonnel to be employed in programs of 
ilingual education to ensure that 
children enrolled in these programs 
receive instruction from the best 
qualified personnel. Under the new 
definition of “qualified bilingual 
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personnel" (the NPRM used the term 
"appropriate bilingual personnel"), the 
personnel are required to be proficient 
in English as well as in the native 
language of the children, as 
demonstrated by their ability to 
communicate effectively with both 
students and their parents in their native 
languages and in English. In addition, 
they must be qualified under State and 
local law to teach their assigned 
subjects and grades. 

The provisions relating to the length 
of the project period for grantees under 
the Bilingual Education Program have 
been amended. A local educational 
agency (LEA) applying as a joint or sole 
applicant is limited by the Act to a 
maximum project period of three years. 

A grantee other than an LEA is limited 
to a maximum project period of five 
years by the Education Division General 
Administrative Regulations (EDGAR). 
However, in the case of School of 
Education Projects, the regulations set a 
project period of three years. 

Although an institution of higher 
education (IHE) may be approved for 
participation in the Fellowship Program 
for a period of up to five years based on 
the quality of its bilingual education 
training program, the Commissioner 
approves a fellowship for one year at a 
time. A fellowship recipient must be 
renominated yearly by the participating 
IHE. However, the Commissioner will 
approve the continuation of a fellowship 
for students who are maintaining 
satisfactory progress in their programs 
of study before approving any 
fellowships for new students. A student 
enrolled in a doctoral program who 
maintains satisfactory academic 
progress may receive a fellowship for a 
maximum of three years. A student 
enrolled in any other post-master’s 
degree program may be awarded a 
fellowship for a maximum of two years. 

Basic Projects in Bilingual 
Education .—The Commissioner has 
revised the regulations to increase 
parental involvement in the planning 
and operation of programs of bilingual 
education supported under the Basic 
Projects and Demonstration Projects 
programs. The regulations now require 
that the advisory council, the majority of 
whose members must be parents and 
other representatives of children of 
limited English proficiency, be provided 
with adequate resources, including staff 
conversant in the native language of the 
council members. Applicants are 
required to solicit nominations for 
membership on the council. In addition, 
grantees are required to inform the 
parents of participating children of the 
instructional goals of the program and 


the academic progress of their children. 
To better meet the training needs of 
parents, training authorized under the 
Basic Projects, Demonstration Projects, 
and Support Services Projects programs 
includes training to enable parents to 
participate more fully in the education 
of their children and in the conduct of 
programs of bilingual education. 

Guidance in the preparation of the 
evaluation plan required from applicants 
by the Act was not included in the 
NPRM. To correct that omission, 
requirements pertaining to the 
development of an evaluation plan have 
been included in { 123a.23, and a 
selection criterion worth 15 points which 
rates the adequacy of the applicant’s 
evaluation plan has been added to 
S 123a.30. 

The provisions in the NPRM relating 
to participation of private school 
students have been consolidated into 
one section in the final regulations. An 
applicant must meet the requirements in 
EDGAR relating to private school 
participation in providing services to 
private school students whose v 
educational needs, language, and grade 
level are similar to those addressed by 
the project. In addition, an applicant is 
permitted, but not required, to provide a 
program of bilingual education for 
private school students in the area 
served by the applicant whose grade 
level or language is different from that 
of participating public school students. 

The Commissioner has substantially 
revised the selection criteria under this 
program, placing a greater emphasis on 
criteria which rate the quality of the 
proposed project and deleting many of 
the criteria which awarded points based 
solely on the number of children to be 
served. After intensive review of the 
criteria in the NPRM relating to need, 
the Commissioner has determined that 
they might prove discriminatory against 
small or rural school districts and school 
districts which have achieved a racial or 
ethnic balance within their schools. 

The Commissioner has retained the 
criterion relating to the percentage of 
children never served by a program of 
bilingual education, but has revised the 
criterion to read "children • • # who 
have never been served under the Act". 
The Commissioner was concerned that 
the criterion in the NPRM might 
discourage school districts from 
supporting their own programs of 
bilingual education. 

The new amendments to the Act 
emphasized capacity building—the 
ability of the grantee to continue support 
for programs of bilingual education 
when Federal funds are reduced or no 
longer available. The Commissioner has 
added selection criteria which 


emphasize the commitment of the 
grantee to build programmatic and 
financial capacity. 

The Commissioner has added a new 
criterion which rates the instructional 
approach of the project and has changed 
the name of the criterion which 
appeared under that title in the NPRM to 
"Rationale for selection of project sites 
and participants". Both criteria refer the 
applicant to the section describing the 
required initial assessment of the 
children to be served. The 
Commissioner will use that assessment 
as a basis for determining whether the 
project will adequately meet the needs 
of the children, as identified by the 
applicant. 

A new section has been added which 
explains how the Commissioner will 
select projects for funding and permits 
the Commissioner to establish a cut-off 
score to ensure that only quality 
applications are considered. The 
Commissioner announces that score 
annually in the application notice 
published in the Federal Register. In 
selecting from among those applications 
which score above the cut-off point, the 
Commissioner considers the rank order 
of the applications as determined by 
applying the selection criteria in 
S 123a.30. The Commissioner may 
rerank applications based on the 
following factors: 

(1) The need to assist children of 
limited English proficiency who have 
been historically underserved by 
programs of bilingual education. For 
purposes of awarding grants, the degree 
to which groups of children are judged 
to be "historically underserved” will be 
determined by comparing the number 
and distribution, by language group, of 
children of limited English proficiency 
who are in need of bilingual education, 
with the number and distribution, by 
language group, of children of limited 
English proficiency who are being 
served by programs of bilingual 
education. 

(2) The need to provide assistance in 
proportion to the distribution of children 
of limited English proficiency throughout 
the Nation, and within each of the 
States. 

(3) The LEA’s need for financial 
assistance to establish, operate, or 
improve programs of bilingual 
education. Need for financial assistance 
will be considered at two times during 
the application selection process. The 
first consideration occurs during the 
initial review of applications when the 
Commissioner reviews the special 
justification presented by prior grantees. 
The justification must include evidence 
of a continuing need for Federal 
financial assistance. The second point of 
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consideration occurs when the 
Commissioner must select from among 
two or more equally meritorious 
applications. After consultation with the 
appropriate SEA(s), the Commissioner 
will make his or her funding decision on 
the basis of financial need. 

Consistent with the statute, a new 
provision has been added which 
restricts the participation of children 
whose language is English to exclude 
children of limited English proficiency 
previously served by programs of 
bilingual education funded under the 
Act. Finally, the regulations now include 
a section pertaining to the termination of 
a grant when the grantee no longer 
needs assistance. This section repeats 
and references the provisions on 
termination in the Act. 

Demonstration Projects.— The NPRM 
listed certain target populations that 
could serve as the focus for 
Demonstration projects, in addition to 
various components of a program of 
bilingual education for which 
Demonstration projects could 
demonstrate exemplary approaches. The 
final regulations include additional 
target populations and components of a 
program of bilingual education which 
the Commissioner may select in 
establishing priorities for Demonstration 
projects. The new target populations are 
children of migratory workers, recent 
immigrants, and high school students 
preparing to enter the job market. Two 
target populations listed in the NPRM, 
the handicapped and the gifted and 
talented, have been combined in the 
final regulations under the heading of 
exceptional children. 

Under the category of exemplary 
approaches to components of a program 
of bilingual education, a priority has 
been added for exemplary approaches 
to the use of instructional technology 
such as computer assisted instruction. In 
addition, the final regulations include a 
new priority for exemplary approaches 
to providing for the participation of 
children whose language is English in a 
program of bilingual education. Under 
Section 703(a)(4)(B) of the Act, up to 40 
percent of the participants in a program 
of bilingual education may be children 
whose language is English. Projects 
under this priority will demonstrate 
approaches to broadening the 
understanding of these children about 
languages and cultural heritages other 
than their own. These projects will 
demonstrate the benefits to all children 
of the use of multiple languages and 
cultural resources. As under the Basic 
Projects Program, these projects must be 
designed to meet the educational needs 
of children of limited English 


proficiency, and participation of 
children whose language is English must 
contribute to the purpose of assisting 
children of limited English proficiency to 
improve their English language skills. 

The selection criteria have been 
revised, in response to public comment 
to clarify the intent of the Commissioner 
that demonstration projects provide an 
exemplary approach, make use of the 
current research findings, and have a 
high probability for replication in other 
similar school districts. The final 
regulations also provide that in 
reviewing an application proposing an 
exemplary approach to one of the 
components of a program of bilingual 
education, the Commissioner gives 
special consideration to the applicant's 
approach to providing that component 
Thus, in assigning points under the 
selection criteria in § 123b.31 to an 
application submitted under the priority 
for community or parental involvement, 
the Commissioner gives the greatest 
weight to the applicant's approach to 
obtaining community or parental 
involvement in the project. 

State Educational Agency Projects for 
Coordinating Technical Assistance .— 
The regulations for State Educational 
Agency Projects for Coordinating 
Technical Assistance have been revised 
to clarify the SEA's role in the provision 
of technical assistance. SEA’s are 
authorized to coordinate technical 
assistance provided by other agencies to 
programs of bilingual education funded 
under the Act. 

Two new authorized activities have 
been added to the list which appeared in 
the NPRM. SEA's now are authorized (a) 
to coordinate efforts to improve the 
quality and reduce the costs of bilingual 
education data-gathering activities, and 
(b) to coordinate development of 
assessment procedures for determining 
the training needs of LEA personnel who 
are participating in programs of 
bilingual education funded under the 
Act. 

The provisions relating to how funds 
are distributed have been modified to 
make clear that an application which 
does not meet the 50 points cut-off score, 
or which contains components that are 
not of sufficient quality to merit support, 
may be revised and resubmitted in 
whole or in part, as necessary. The final 
grant amount will be determined on the 
basis of the resubmitted application, 
subject to the limitations in the Act 
Support Services Projects. —An 
additional activity has been authorized 
for Bilingual Education Service Centers 
(BESC’s). BESC’s are now authorized to 
provide technical assistance, in 
coordination with the Commissioner and 
the SEA, to assist in the development of 


applications to be submitted under Title 
VII. This activity is intended to 
strengthen the planning process for 
programs of bilingual education 
supported under the Act. BESC’s and 
EDAC’s also are authorized to 
undertake other activities approved in 
advance by the Commissioner as 
designed to further the purposes of the 
Support Services Projects Program. 

Finally, BESCs and EDACs are 
required to employ bilingual personnel 
for their projects to the extent possible. 
This implements a statutory requirement 
applicable to all projects supported 
under the Act. 

Training Projects. —Provisions have 
been added which clarify the activities 
that an applicant may include in its 
application. Three separate 
competitions for grants will be 
conducted. One competition will include 
applications proposing any one or 
combination of the activities described 
in $ 123e.l0 (a), (b), or (c). An applicant 
proposing the innovation and reform 
activities described in 5 123e.l0(b) must 
also include in its application one or 
both of the training activities described 
in 5 123e.l0 (a) and (c). Applications for 
the training institutes described in 
S 123e.l0(d) will be considered 
separately, as will applications for 
training SEA personnel, described in 
§ 123e.l0(e). 

The selection criteria have been 
revised to provide separate, specific 
criteria for projects submitted under 
each of the three competitions. These 
criteria are based more closely on the 
objectives of each type of project. 

School of Education Projects. —A 
selection criteria has been added which 
assesses the magnitude of need for the 
project in the language(s) and the 
geographic area to be served by the 
applicant. The criterion relating to the 
applicant's commitment and capacity 
has been expanded to address the 
applicant's plans to provide resources to 
ensure the project’s success. Finally, a 
grantee is now required to hire a faculty 
member who is bilingual and who has 
experience in. and commitment to, 
bilingual education, if possible. 

Desegregation Support Program. —The 
NPRM included regulations governing 
awards under a new program entitled 
the “Desegregation Support Program". 
The Education Amendments of 1978 
transferred this program from the 
Emergency School Assistance Act 
(ESAA) to the Bilingual Education Act. 
According to the provisions of Section 
751 of the Bilingual Education Act, 
current grantees under the ESAA 
bilingual program may have their grants 
renewed for FY 1980. 
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Public comment on the proposed rules 
to govern this program raised several 
questions and concerns that will require 
some revision of the regulations. Since 
regulations are not needed for FY1980 
awards, the Commissioner is deferring 
publication of final regulations until 
later this fiscal year. 

Fellowship Program.—The procedures 
used in selecting fellows have been 
revised. Under the final regulations an 
1HE applies the criteria contained in 
§ 123h.30 in recommending its nominees 
and forwards the names of the nominees 
in rank order to the Commissioner. 
Separate rankings are prepared for each 
language of study for which the IHE has 
been approved. Nominees are approved 
in the rank order prepared by the IHE, 
up to the maximum number of 
fellowships approved for that IHE. 

The criterion addressing a student’s 
financial need has been deleted from the 
criteria used by an IHE in selecting 
nominees. The criterion addressing the 
need for teachers in the language 
proposed by the student also has been 
deleted Instead the Commissioner 
considers the need for teachers by 
language in setting the number of 
fellowships to be awarded at each IHE. 

Materials Development Projects 
Program.—Provisions relating to the 
Materials Development Projects 
Program were contained in an appendix 
to the proposed regulations. To alleviate 
the confusion among readers caused by 
the placement of the regulations in an 
appendix, provisions for this program 
have been set out in Part 123i as final 
regulations. General provisions relating 
to this program are contained in Part 
123. 

In addition to changes in format, 
selection criteria have been added to 
ensure that materials developed under 
this program do not duplicate existing 
materials and that projects focus on 
languages for which materials are not 
commercially available. 

Citation of Legal Authority 

A citation of statutory or other legal 
authority is placed in parentheses in the 
line following each substantive 
provision of the regulations. 

Dated: March 21.1979. 

William L Smith. 

Commissioner of Education. 

(Catalog of Federal Domestic Assistance 
Program No. 13.403, Bilingual Education) 

The Commissioner amends Title 45 of 
the Code of Federal Regulations by 
revising Part 123 and by adding the 
following new Parts 123a, 123b, 123c, 
123d, 123e, 123f. 123g, 123h, and 123i to 
read as follows: 


1. PART 123-BILINGUAL 
EDUCATION: GENERAL PROVISIONS 

Subpart A—General 

Sec. 

123.1 What programs are authorized under 
the Bilingual Education Act? 

123.2 Who is eligible for assistance under 
these programs? 

123.3 What regulations govern these 
programs? 

123.4 What definitions apply to these 
programs? 

Subpart B—(Reserved) 

Subpart C—How Does One Apply for a 
Grant? 

123.20 What are the requirements for SEA 
review of an application? 

Subpart D—[Reserved] 

Subpart E—What Conditions Apply to a 
Grantee? 

123.40 What is the length of the project 
period? 

123.41 What requirements pertain to the use 
of funds for training activities and 
fellowships? 

Authority: Title VII of the Elementary and 
Secondary Education Act of 1965, as 
amended by Pub. L. 95-561 (20 U.S.C. 3221- 
3261; 92 Stat. 2268-2284). 

Subpart A—General 

§123.1 What programs are authorized 
under the Bilingual Education Act? 

The Bilingual Education Act 
authorizes the following programs: 

(a) Basic Projects in Bilingual 
Education (45 CFR Part 123a). This 
program provides financial assistance to 
establish, operate, or improve programs 
of bilingual education to assist children 
of limited English proficiency to improve 
their English language skills. These 
projects are designed to build the 
capacity of the grantee to continue 
programs of bilingual education when 
Federal funding is reduced or no longer 
available. 

(20 U.S.C. 3223-3231) 

(b) Demonstration Projects (45 CFR 
Part 123b). This program provides 
financial assistance to demonstrate 
exemplary approaches to providing 
programs of bilingual education and to 
building the capacity of the grantee to 
continue those programs when Federal 
funding is reduced or no longer 
available. 

(20 U.S.C. 3223-3231) 

(c) State Educational Agency Projects 
for Coordinating Technical Assistance 
(45 CFR Part 123c). This program 
provides financial assistance to State 
educational agencies (SEAs) to 
coordinate technical assistance to 


programs of bilingual education funded 
under the Act within their States. 

(20 U.S.C. 3231(b)(5)) 

(d) Support Services Projects (45 CFR 
Part 123d). This program provides 
financial assistance to strengthen 
programs of bilingual education and 
bilingual education training programs. 
There are two types of centers 
authorized: 

(1) Bilingual Education Service 
Centers (BESCs). These centers provide 
training and other services to programs 
of bilingual education and bilingual 
education training programs within 
designated service areas. 

(2) Evaluation, dissemination, and 
Assessment Centers (EDACs). These 
centers assist programs of bilingual 
education and bilingual education 
training programs within designated 
service areas in assessing, evaluating, 
and disseminating bilingual education 
materials. 

(20 U.S.C. 3231, 3233) 

(e) Training Projects (45 CFR Part 
123e). This program provides financial 
assistance to establish, operate, or 
improve training programs for persons 
who are participating in, or preparing to 
participate in. programs of bilingual 
education or bilingual education training 
programs. 

(20 U.S.C. 3233) 

(f) School of Education Projects (45 
CFR Part 1230- This program provides 
financial assistance to institutions of 
higher education (IHEs) to develop or 
expand their capability to provide 
degree-granting bilingual education 
training programs by— 

(1) Establishing such programs at the 
undergraduate or graduate level; or 

(2) Expanding the scope of existing 
programs to include curricula related to 
other fields of study useful in training 
personnel for participation in programs 
of bilingual education. 

(20 U.S.C. 3233) 

(g) Desegregation Support Program (45 
CFR Part 123g). This program provides 
assistance to desegregating local 
educational agencies (LEAs) to meet the 
needs of children who are from an 
environment in which the dominant 
language is other than English and who 
lack equality of educational opportunity 
because of language barriers and 
cultural differences. 

(20 U.S.C. 3261) 

(h) Fellowship Program (45 CFR Part 
123h). This program provides financial 
assistance to full-time graduate students 
who are preparing to become trainers of 
teachers for bilingual education. 
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(20 U.S.C. 3233) 

(i) Materials Development Projects 
Program (45 CFR Part 123i). 

(1) This program awards grants and 
contracts to develop instructional and 
testing materials for use in programs of 
bilingual education and bilingual 
education training programs. 

(2) Grants under this program are 
covered by these regulations. 

(3) Contracts are subject to— 

(i) The requirements of the Bilingual 
Education Act; 

(ii) The regulations in 41 CFR 
Chapters 1 and 3; and 

(iii) The requirements and criteria in 
particular requests for proposals (RFPs). 

(20 U.S.C. 3231 (a)(1), (a)(4)) 

(j) Research and Development 
Program. 

(1) This program authorizes— 

(1) Research activities funded by the 
Office of Education (OE); 

(ii) Research—funded by the National 
Institute of Education (NIE) in 
consultation with OE—to enhance the 
effectiveness of bilingual education and 
other programs for persons who have 
language proficiencies other than 
English; 

(iii) Coordination—by the Assistant 
Secretary for Education—of OE, NIE, the 
National Center for Education Statistics 
(NCES), and other appropriate agencies 
to develop a national research program 
for bilingual education; and 

(iv) Development and dissemination 
of instructional materials and equipment 
suitable for programs of bilingual 
education. 

(2) Awards under this program are 
made by contract and are not covered 
by these regulations. 

(3) These contracts are subject to— 

(i) The requirements of the Bilingual 
Education Act; 

(ii) The regulations in 41 CFR 
Chapters 1 and 34; and 

(iii) The requirements and criteria in 
particular requests for proposals (RFPs), 
(20 U.S.C. 3252) 

§ 123.2 Who Is eligible for assistance 
under these programs? 

(a) Basic Projects in Bilingual 
Education. Those eligible for assistance 
under this program are— 

(1) An LEA; 

(2) An IHE that applies jointly with 
one or more LEAs; or 

(3) An elementary or secondary 
school operated or funded by the Bureau 
of Indian Affairs (BIA) for Indian 
children on a reservation. 

(20 U.S.C. 3231(b)(1), 3232) 


(b) Demonstration Projects. Those 
eligible for assistance under this 
program are— 

(1) An LEA; 

(2) An IHE that applies jointly with 
one or more LEAs; or 

(3) An elmentary or secondary school 
operated or funded by BIA for Indian 
children on a reservation. 

(20 U.S.C. 3231(b)(1), 3232) 

(c) State Educational Agency Projects 
for Coordinating Technical Assistance. 
An SEA is eligible for assistance under 
this program. 

(20 U.S.C. 3231(b)(5)) 

(d) (1) Support Services Projects: 
BESCs. Those eligible for assistance 
under this program are— 

(1) An LEA; 

(ii) An SEA; 

(iii) An IHE or a nonprofit private 
organization that applies after 
consultation with one or more LEAs or 
with an SEA; or 

(iv) An IHE or a nonprofit private 
organization that applies jointly with 
one or more LEAs or with an SEA. 

(20 U.S.C. 3233(b)) 

(2) Support Services Projects: EDACs. 
Those eligible for assistance under this 
program are— 

(i) An LEA; or 

(ii) An IHE that applies jointly with 
one or more LEAs. 

(20 U.S.C. 3231(b)(1)) 

(e) Training Projects. Those eligible 
for assistance under this program are— 

(1) An LEA; 

(2) An SEA; 

(3) An IHE or a nonprofit private 
organization that applies after 
consultation with one or more LEAs or 
with an SEA; or 

(4) An IHE or a nonprofit private 
organization that applies jointly with 
one or more LEAs or with an SEA. 

(20 U.S.C. 3233(b)) 

(f) School of Education Projects. 

Those eligible for assistance under this 
program are— 

(1) An IHE with a school, department, 
or college of education or a bilingual 
education training program that applies 
after consultation with one or more 
LEAs or with an SEA; or 

(2) An IHE with a school, department, 
or college of education or a bilingual 
education training program that applies 
jointly with one or more LEAs or with 
an SEA. 

(20 U.S.C. 3233(b)) 

(g) Desegration Support Program. 

(l)(i) An LEA that meets the 
requirements of Sections 606(a) and 


606(c) of the Elementary and Secondary 
Education Act of 1965, as amended 
(ESEA), and any regulations 
implementing those sections, may apply 
for a grant. 

(ii) If an applicant LEA does not meet 
the requirements in Section 606(c) of 
ESEA, the Secretary uses the procedures 
for show cause conferences established 
by regulations under Title VI of ESEA. 

(iii) The Secretary uses the procedures 
for granting a waiver of ineligibility 
described in Section 606(c) of ESEA and 
in regulations implementing that section. 

(2) A nonprofit private agency, 
institution, or organization may apply 
for a grant if it has received a request 
for curriculum development from an 
LEA that is eligible under paragraph 
(g)(l)(i) of this section or that has 
received a waiver of ineligibility under 
paragraph (g)(l)(iii) of this section. 

(20 U.S.C. 3281) 

(h) Fellowship Program. (1) An IHE 
that offers a program of study leading to 
a degree above the master’s level in the 
field of training teachers for bilingual 
education is eligible to participate in this 
program. 

(2) An individual is eligible to apply 
for a fellowship under this program if 
this individual— 

(i) (A) Is a citizen, a national, or a 
permanent resident of the United States; 

(B) Is in the United States for other 
than a temporary purpose and can 
provide evidence from the Immigration 
and Naturalization Service of his or her 
intent to become a permanent resident; 
or 

(C) Is a permanent resident of the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
Northern Mariana Islands, or the Trust 
Territories of the Pacific Islands; and 

(ii) Has been accepted for enrollment 
as a full-time student in a course of 
study offered by an IHE approved for 
participation in this program. The course 
of study must lead to a degree above the 
master’s level in the field of training 
teachers for bilingual education. 

(20 U.S.C. 3233) 

(i) Materials Development Projects. 
Those eligible for assistance under this 
program are— 

(1) An LEA; or 

(2) An IHE that applies jointly with 
one or more LEAs. 

(20 U.S.C. 3231(b)(1)) 

S 123.3 What regulations govern these 
programs? 

(a) The following regulations apply to 
grants and fellowships awarded under 
the Act; 
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(1) The Education Division General 
Administrative Regulations (EDGAR) in 
45 CFR Part 100a (Direct Grant 
Programs) and 45 CFR Part 100c 
(Definitions). 

(2) The Education Appeal Board 
regulations in 45 CFR Part lOOd. 

(3) The regulations in these parts (45 
CFR Parts 123 and 123a-123i). 

(b) (1) However, the regulations in 
these parts do not apply to 
noncompeting continuation grants under 
the Basic Projects in Bilingual 
Education, Support Services Projects, 
Training Projects, and Materials 
Development Projects programs for 
fiscal year 1980. 

(2) The interim final regulations for 
the Bilingual Education Program, 
published in the Federal Register on 
March 29,1979 (44 FR 18906), apply to 
those grants for fiscal year 1980. 

(c) The following provisions of 
EDGAR do not apply to the types of 
awards described: 

(1) The provisions in 45 CFR Part 100a 
do not apply to the Fellowship Program 
(Part 123h), except for the provisions in 
45 CFR 100a.51 (relating to proof of 
nonprofit status). 

(2) The provisions in 45 CFR 
100a.250(a), 100a.253 (a) and (b), and 
I00a.254 (relating to the approval of 
multi-year projects) do not apply to 
grants made to LEAs as sole or joint 
applicants under any of the Bilingual 
Education Programs. 

(3) The provisions in 45 CFR 
100a.217(a)(3) and (c)-(e) (relating to the 
review of applications) do not apply to 
the State Educational Agency Projects 
for Coordinating Technical Assistance 
Program. In addition, the provisions of 
45 CFR 100a.217(a) and (b) do not apply 
to the review of applications from SEAs 
submitted under 45 CFR 123c.30(c). 

(4) Any provision in EDGAR that 
conflicts with any provision in these 
parts does not apply to awards under 
these parts. 

(20 U.S.C. l22le-3) 

$ 123.4 What definitions apply to these 

programs? 

In addition to terms defined in 45 CFR 
Part 100c, the following terms are used 
in these parts: 

“Act” means the Bilingual Education 
Act (Title VII of the Elementary and 
Secondary Education Act, as amended). 
(20 U.S.C. 3221) 

"Full-time student” means a student 
who is carrying a full-time academic 
work load as determined by the 
institution at which he or she is enrolled. 
The institution's standard for 
determining the student’s full-time 
status in a program of study must be 


applicable to all students enrolled in the 
program. 

(20 U.S.C. 3221-3261) 

"Institution of higher education” (IHE) 
means an educational institution, 
including a junior college or community 
college, in any State that meets the 
requirements of Section 1001(e) of the 
Elementary and Secondary Education 
Act of 1965, as amended. 

(20 U.S.C. 3381(e)) 

"Limited English proficiency”, with 
reference to an individual, means an 
individual— 

(1) (i) Who was not born in the United 
States or whose native language is other 
than English; 

(ii) Who comes from a home in which 
a language other than English is most 
relied upon for communication; or 

(iii) Who is an American Indian or 
Alaskan Native student and comes from 
an environment in which a language 
other than English has had a significant 
impact on his or her level of English 
language proficiency; and 

(2) Who, as a result of the 
circumstances described in paragraph 
(1) of the definition of "Limited English 
Proficiency” of this section, has 
sufficient difficulty in understanding, 
speaking, reading, or writing the English 
language to deny him or her the 
opportunity to learn successfully in 
classrooms in which the language of 
instruction is English. 

(20 U.S.C. 3223(a)(1)) 

"Local educational agency” (LEA) 
means— 

(1) An LEA as defined in EDGAR; or 

(2) A nonprofit institution or 
organization of an Indian tribe that— 

(i) Operates an elementary or 
secondary school in which Indian 
children constitute more than 50 percent 
of the enrollment; and 

(ii) Is approved by the Commissioner 
for purposes of carrying out programs 
under the Act 

(20 U.S.C. 3232(a), 3381(f)) 

"Low income” means an annual 
family income that does not exceed the 
poverty level determined under Section 
111(c)(2) of Title I of the Elementary and 
Secondary Education Act of 1965, as 
amended. 

(20 U.S.C. 3223(a)(3)) 

"Native language” means the 
language normally used by an 
individual, or, in the case of a child, the 
language normally used by the parents 
of the child. 

(20 U.S.C 3223(a)(2)) 

"Program of bilingual education” 
means a program of instruction designed 


for children of limited English 
proficiency in elementary or secondary 
schools, with the following 
characteristics: 

(1) There is instruction given in, and 
study of, English and (to the extent 
necessary to allow children to achieve 
competence in the English language) the 
native language of the children of 
limited English proficiency. 

(2) The instruction is given with 
appreciation for the cultural heritage of 
the children of limited English 
proficiency and of other children in 
American society, with emphasis on 
those cultures represented in the LEA. 

(3) The instruction is given in all 
courses or subjects of study to the 
extent necessary to allow a child to 
progress effectively through the 
educational system. 

(20 U.S.C. 3223(a)(4)) 

"Qualified bilingual personnel” means 
individuals— 

(1) Who are qualified under State and 
local law to teach the subjects and 
grades to which they are assigned; 

(2) Who have successfully completed 
a course of study or the equivalent 
inservice training in the use of 
classroom materials and instructional 
practices for bilingual education; 

(3) Who are able to converse with 
proficiency in English and in the native 
language of the students, both on 
general topics and in their assigned 
areas of instruction. This includes the 
ability to understand, speak, read, and 
write the language; it neither implies nor 
precludes an extensive vocabulary 
which might be necessary to converse 
with native speakers on complicated 
matters not related to the subjects which 
they are required to teach; and 

(4) Who are able to communicate 
effectively with parents in their native 
language and in English about school 
matters. 

(20 U.S.C. 3231(b)(3)) 

Subpart B—[Reserved] 

Subpart C—How Does One Apply for a 
Grant? 

§ 123.20 What are the requirements for 
SEA review of an application? 

(a) Except as specified in paragraph 

(d) of this section, an applicant that 
seeks assistance for a project under 45 
CFR Parts 123a, 123b, and 123d-123g 
shall submit its application for comment 
to the SEA of the State(s) in which the 
applicant proposes to conduct the 
project. 

(b) If an applicant seeks assistance 
under Support Services Projects (Part 
123d), the applicant shall submit its 
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application for comment to the SEAs of 
all States within it9 designated service 
area. 

(c) Procedures for State comment are 
specified in EDGAR (45 CFR 100a.l55- 
100a.159) except that— 

(1) The applicant shall provide a copy 
of its application to the SEA in advance 
of its submission to OE in order to 
afford the SEA a reasonable opportunity 
to comment on the application to the 
applicant; and 

(2) If the applicant subsequently 
makes substantive revisions in its 
application, it shall submit a copy of the 
revised application to the SEA so that 
the SEA may comment to the 
Commissioner under the provisions in 
EDGAR. 

(d) An eligible school operated or 
funded by BIA shall submit its 
application for comment to the 
Secretary of the Interior or his or her 
designee, using the procedures 
described in paragraph (c) of this 
section. 

(20 U.S.C. 2331(b)(3)(D)) 

Subpart D—[Reserved) 

Subpart E—What Conditions Apply to 
a Grantee? 

§ 123.40 What Is the length of the project 
period? 

(a) Grants to LEAs. In the case of an 
application submitted by an LEA as 
either a sole or joint applicant, the 
Commissioner use9 the following 
procedures: 

(1) The Commissioner approves a 
project period of from one to three years 
based on— 

(1) The severity and likely duration of 
the problems addressed by the project; 

(ii) The nature of the proposed 
activities; and 

(iii) The quality of the application 
based on the appropriate selection 
criteria. 

(2) The Commissioner makes a 
continuation award for a budget period 
after the first budget period of an 
approved multi-year project under the 
conditions in Section 721(e)(2) of the 
Act. 

(3) In determining whether the grantee 
is making satisfactory progress toward 
achieving the stated objectives of the 
program, the Commissioner— 

(i) Compares the objectives contained 
in the approved application with the 
results of the grantee's annual 
evaluation; and 

(ii) Considers the information attained 
through site review and any other 
contact with the grantee. 

(20 U.S.C. 3231(e)) 


(b) Grants to applicants other than 
LEAs. (1) In the case of an application 
submitted by an applicant other than an 
LEA, the Commissioner uses the 
procedures and criteria in EDGAR for 
setting the project period and 
determining whether to make a 
continuation award. 

(2) However, in the case of an 
application under the School of 
Education Projects Program, the 
Commissioner approves a project period 
of three years. 

(20 U.S.C. 1221e-3, 3233) 

(c) Fellowship Program .— (1) 
Approvals of IHEs for participation. The 
Commissioner approves an IHE's 
application for participation in the 
Fellowship Program (45 CFR Part 123h) 
for a period of from one of five years 
based on the quality of the applicant's 
bilingual education training program. 

(2) Fellowship awards, (i) The 
Commissioner approves a fellowship for 
one year. 

(ii) A recipient of a fellowship who 
seeks assistance beyond this period to 
continue in the program of study must 
be renominated by the participating IHE. 

(iii) The Commissioner approves all 
renominations of recipients who 
maintain satisfactory progress in the 
program of study before approving 
nominations of new students. 

(iv) A fellowship may be awarded for 
a maximum of two years to a student 
who maintains satisfactory progress in a 
post-master's program of study. 

(v) A fellowship may be awarded for 
a maximum of three years to a student 
who maintains satisfactory progress in a 
doctoral program of study. 

(vi) However, where adequate 
justification is provided by an IHE, the 
Commissioner may extend a fellowship 
beyond the maximum period to a 
recipient who, for circumstances beyond 
his or her control, is not able to 
complete the program of study in that 
period. 

(20 U.S.C. 3233(a)(2)) 

§ 123.41 What requirements pertain to the 
use of funds for training activities and 
fellowships? 

(a) Allowable costs. The allowable 
costs for training activities under those 
Bilingual Education Programs in which 
training is an authorized activity and for 
fellowships under the Fellowship 
Program may include— 

(1) Tuition and fees—the normal and 
usual costs associated with the course 
of study; 

(2) Books—up to $250; 

(3) Travel—up to $250 for travel to 
field-study sites; and 

(4) A stipend. 


(b) Stipends for long-term training. (1) 
Long-term training i9 training with a 
duration in excess of 90 days. 

(2) An individual may receive a 
stipend if he or she is— 

(1) A full-time student in a program of 
study which was approved in the 
application; and 

(ii) Gainfully employed no more than 
20 hours a week or the annual 
equivalent. 

(3) A stipend for an individual 
enrolled in a course of study leading to a 
master's degree or baccalaureate degree 
may not exceed $325 per month. 

(4) A stipend for an individual 
enrolled in course of study leading to a 
degree beyond the master's level may 
not exceed $400 per month. However, an 
individual participating in the 
Fellowship Program who ha9 been 
employed in the field of bilingual 
education for at least two years may 
receive a stipend of up to $500 per 
month. 

(c) Stipends for short-term training. (1) 
Short-term training is training with a 
duration of 90 days or less. 

(2) An individual may receive a 
stipend only if he or she is not otherwise 
compensated for his or her time during 
that training. 

(3) The grantee may award a stipend 
to an individual participating in short¬ 
term training in accordance with its 
prevailing policies and rates for training 
not funded under the Act. 

(20 U.S.C. 3231(b)(1), 3233(a)(3), 3233(b)) 

PART 123a—BILINGUAL EDUCATION: 
BASIC PROJECTS IN BILINGUAL 
EDUCATION 

Subpart A—General 

Sec. 

123a.l What general provisions apply to 
this program? 

Subpart B—What Kinds of Activities Does 
the Office of Education Assist? 

123a.l0 What activities are eligible for 
assistance? 

123a.ll What is the purpose of a program of 
bilingual education? 

123a.l2 What programs are there for 

children of limited Spanish proficiency? 

Subpart C—How Does One Apply for a 
Grant? 

123a.20 What requirements pertain to 
advisory councils and advisory 
committees? 

123a.21 How does the Commissioner 

provide for the participation of children 
enrolled in nonprofit private schools? 
123a.22 What requirements pertain to 
training activities? 

123a.23 What requirements pertain to the 
development of an evaluation plan? 
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123a.24 What requirement* pertain to the 
identification of children of limited 
English proficiency? 

Subpart D—How la a Grant Made? 

123a.30 What selection critera does the 
Commissioner use? 

123a.31 What factors does the 

Commissioner consider in awarding 
grants? 

Subpart E— What Conditions Apply to a 
Grantee? 

123a.40 What restrictions are there on the 
participation of children whose language 
is English? 

123a.41 What restrictions are there on the 
participation of children of limited 
English proficiency in courses such as 
art. music, and physical education? 
123a.42 Where is a program of bilingual 
education offered? 

123a.43 How shall children be grouped? 

123a.44 What requirements pertain to the 
establishment of an advisory committee? 
123a.45 What requirements pertain to the 
children to be served by the project? 
123a.46 What other requirements apply? 
123a.47 How does the Commissioner 
terminate a grant when the grantee no 
longer needs assistance? 

Authority: Title VII of the Elementary and 
Secondary Education Act of 1965, as 
amended by Pub. L. 95-561 (20 U.S.C. 3221- 
3261; 92 Stat 2266-2284) 

Subpart A—General 

§ I23a.1 What general provisions apply to 
this program? 

The general provisions of 45 CFR Part 
123 apply to this program. 

(20 U.S.C. 3223, 3231) 

Subpart B—What Kinds of Activities 
Does the Office of Education Assist? 

§ 123a.10 What activities are eligible for 
assistance? 

The following activities are authorized 
for Basic Projects in Bilingual Education: 

(a) Establishing, operating, or 
improving programs of bilingual 
education. 

(b) Providing auxiliary and 
supplementary community and 
educational activities designed to 
facilitate and expand the 
implementation of programs of bilingual 
education, including—but not limited 
to—activities such as— 

(1) Adult education programs, 
particularly for parents of children who 
are participating in programs of 
bilingual education, to be carried out, 
where appropriate, in coordination with 
programs assisted under the Adult 
Education Act; 

(2) Training for parents of students 
enrolled in programs of bilingual 
education to enable them to participate 
more fully in the education of their 
children; and 


(3) Preschool programs preparatory 
and supplementary to programs of 
bilingual education conducted by LEAs 
under the Act or with State or local 
funds. 

(c) Providing auxiliary and 
supplementary training activities for 
persons who are participating in. or 
preparing to participate in, programs of 
bilingual education. The following 
activities are authorized: 

(1) Training in the languages used in 
the program. 

(2) Providing opportunities for career 
development, including opportunities 
to— 

(i) Enroll in degree-granting programs 
in bilingual education at IHEs; and 

(ii) Improve the special skills 
necessary to conduct programs of 
bilingual education. 

(3) Training designed to help 
particpants meet State and local 
certification requirements for teachers. 

(d) Planning, providing technical 
assistance for, and taking other steps 
leading to the development of, programs 
of bilingual education. 

(20 U.S.C. 3231(a), 3233(a)(7)) 

$ 123a. 11 What la the purpose of a 
program of bilingual education? 

The purpose of a program of bilingual 
education is to assist children of limited 
English proficiency to improve their 
English language skills. 

(20 U.S.C. 3223(a)(4)(B)) 

$ 123a. 12 What programs are there for 
children of limited Spanish proficiency? 

(a) In the Commonwealth of Puerto 
Rico only, a grantee may offer a program 
of bilingual education to serve the needs 
of children of limited Spanish 
proficiency. 

(b) This program may be in addition to 
a program designed to serve the needs 
of children of limited English 
proficiency. 

(20 U.S.C. 3223, 3231(d)) 

Supart C— How Does One Apply for a 
Grant? 

§ 123a.20 What requirements pertain to 
advisory councils and advisory 
committees? 

(a) An applicant shall— 

(1) Establish an advisory council to 
assist in the development of the 
application; 

(2) Solicit nominations for advisory 
council membership from parents and 
other representatives of children of 
limited English proficiency; 

(3) At a minimum, publish a 
solicitation of nominations for 
membership in a newspaper or other 
publication likely to bring the 


solicitation to the attention of potential 
members; 

(4) Provide the council members with 
adequate resources, including staff with 
language skills in the native language of 
the council members; and 

(5) Submit with its application 
documentation of its consultations with 
the council and the council’s comments 
on the application. 

(b) The advisory council must consist 
of at least seven persons, a majority of 
whom must be parents and other 
representatives of children of limited 
English proficiency; 

(c) An applicant shall submit with its 
application an assurance that, in 
carrying out its project, it will provide 
for frequent consultations with, and 
participation by, the advisory committee 
described in $ 123a.44. 

(20 U.S.C. 3223(a)(4)(E)) 

§ 123a.21 How does the Commissioner 
provide for the participation of children 
enrolled In nonprofit private schools? 

(a) An applicant shall provide for the 
participation in its project of children 
enrolled in nonprofit private schools in 
the area to be served whose educational 
needs, language(s), and grade level(s) 
are of a similar type to those which the 
project is intended to address. 

(b) (1) In meeting the requirement in 
paragraph (a) of this section, the 
applicant shall comply with the 
requirements of EDGAR (45 CFR 
100b.651-100b.662). 

(2) For the purpose of this section, the 
terms "subgrantee" and "subgrant” as 
used in those sections of EDGAR mean 
"grantee" and "grant", respectively. 

(c) If an applicant fails to provide for 
the participation of children enrolled in 
nonprofit private schools as required by 
this section, the Commissioner— 

(1) Withholds approval of the 
application until the applicant 
demonstrates that it will provide for the 
participation of those children; or 

(2) Reduces the amount of the grant by 
the amount the Commissioner needs 
to— 

(1) Arrange to assess the needs of 
children in nonprofit private schools in 
the area to be served; and 

(ii) Carry out a program of bilingual 
education for those children. 

(d) (1) In addition to meeting the 
requirements in paragraphs (a) and (b) 
of this section, an applicant may, at its 
option, provide a program of bilingual 
education for children enrolled in 
nonprofit private schools in the area to 
be served whose language or grade level 
is not of a similar type to that of the 
public school participants. 

(2) An applicant that proposes to 
provide services to children enrolled in 
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nonprofit private schools under 
paragraph (d)(1) of this section shall 
comply with the requirements in 45 CFR 
100b.657-100b.662. 

(20 U.S.C. 3231 (b)(3)(C)(ii). (f)) 

§ 123a.22 What requirements pertain to 
training activities? 

An applicant shall— 

(a) Include in the application a 
training component that includes one or 
more of the activities described in 

§ 123a.10(c). 

(b) Base these training activities on an 
assessment of the needs of the persons 
who will be participating in, or 
preparing to participate in, the project; 
and 

(c) Include in its budget adequate 
funds for these training activities. 

(20 U.S.C. 3231(a)(3)(B), (b)(3)(B)) 

§ 123a.23 What requirements pertain to 
the development of an evaluation plan? 

(a) An applicant shall include in its 
application a plan for evaluating the 
progress and achievements of the 
proposed project 

(b) The evaluation plan must 
include— 

(1) Provisions for measuring the 
accomplishment of the instructional 
objectives of the project; 

(2) Provisions for measuring the 
students’ progress in improving their 
English language skills; and 

(3) A procedure for using the 
information gained from the evaluation 
to improve the operation of the project 
(20 U.S.C. 3231(b)(3)(Q(iii)) 

§ 123a.24 What requirements pertain to 
the Identification of children of limited 
English proficiency? 

(a) Before submitting an application, 
each applicant shall conduct an 
assessment of the children in the 
schools and grades to be served by the 
project to identify children of limited 
English proficiency. 

(b) The assessment must include a 
determination of the proficiency in 
understanding, speaking, reading, and 
writing the English language of children 
who meet the requirements of paragraph 

(1) of the definition of "limited English 
proficiency" in 45 CFR 123.4. 

(c) Assessments of proficiency in 
speaking English must be administered 
individually to each child. 

(d) The assessment must differentiate 
between children with language 
problems related to learning disabilities 
and children who are of limited English 
proficiency, as defined in 45 CFR 123.4. 

(e) If the applicant has an assessment 
procedure which has been approved by 
the Office for Civil Rights, the applicant 
may use that assessment procedure. 

(20 U.S.C. 3223, 3231) 


Subpart D— How Is a Grant Made? 

5 123a.30 What selection criteria does the 
Commissioner use? 

In reviewing a Basic Projects 
application for assistance, the 
Commissioner considers the following 
criteria worth a total of 110 possible 
points: 

(a) Need. (15 points) 

(1) The Commissioner considers the 
percentage of the children of limited 
English proficiency to be served by the 
project who have never been served 
under the Act. 

Percentage: Points 

95 to 100_ 10 

90 to 94_ 9 

85 10 89_ S 

80 to 84- 7 

7510 79 _ 6 

70 10 74 _ 5 

6510 69 _ 4 

60 to 64-3 

6510 59 _ 2 

50 to 54-1 

49 and below.... 0 

(2) The Commissioner considers the 
percentage of the children to be served 
by the project who are members of low- 
income families. 

Percentage: Points 

85 to 100_ 6 

70 to 84_ 4 

55 to 69_ 3 

40 to 54_ 2 

2510 39_ 1 

24 and betow____ 0 

(b) Rationale for selection of project 
sites and participants. (10 points) 

The Commissioner considers— 

(1) The adequacy of the applicant’s 
justification for concluding that the 
schools selected for the project enroll 
the children most in need of assistance 
within the district; 

(2) The appropriateness of the 
methods used to select children to be 
served by the project; 

(3) The extent to which the project 
serves the chldren most in need of 
assistance, within the schools selected, 
as determined by the initial assessment 
required in § 123a.24; and 

(4) The extent to which resources 
have been concentrated in a limited 
number of project schools to more 
effectively serve students. 

(c) Instructional approach. (15 points) 

The Commissioner considers the 

extent to which— 

(1) The program’s instructional design 
addresses the needs of the children 
identified in the initial assessment 
described in i 123a.24; 

(2) The instructional materials and 
techniques are designed to enhance the 
proficiency of children in the English 
language; 

(3) The project provides adequate 
justification for the degree of usage of 


the children’s native language in the 
program of instruction; 

(4) The project integrates the use of 
the native language into the program of 
instruction in a systematic manner, and 

(5) The project uses instructional 
materials and approaches which are of 
comparable quality and diversity to 
those used in English language 
classrooms. 

(d) Performance objectives. (15 points) 

The Commissioner considers the 

reasonableness of the project’s time 
schedule and the cost effectiveness of 
its methods for accomplishing the 
following objectives: 

(1) The achievement of goals set for 
the children served by the project, 
especially the goal of achieving English 
language proficiency. 

(2) The identification of children who 
have achieved proficiency in the English 
language. 

(3) The transfer of these children to 
instructional programs not funded under 
the Act 

(4) The training of persons who are 
participating in, or preparing to 
participate in, programs of bilingual 
education. 

(e) Evaluation plan . (15 points) 

The Commissioner reviews the 

evaluation plan and its relation to the 
scope and objectives of the project 
Specifically, the Commissioner 
considers the extent to which— 

(1) The overall evaluation design is 
consistent with, and appropriate for, the 
instructional and training objectives of 
the project; 

(2) The design includes attention to— 

(i) Assessing attainment of all 
objectives; 

(ii) Data collection instruments and 
methods; 

(iii) Data analysis procedures; 

(iv) Time schedules; and 

(v) Staff responsibilities; 

(3) The evaluation design specifies a 
comparison procedure to estimate what 
the performance of participants would 
have been in the absence of the project; 

(4) The methods to be used to identify 
nonparticipants for comparison or to 
utilize another comparison standard 
(eg., a historical or statistical 
comparison) have been identified; 

(5) Sampling procedures have been 
identified, if applicable, and steps have 
been taken to ensure that sample results 
will be representative of the entire 
project population; 

(6) Data collection and analysis 
procedures have been identified which 
will address evaluation questions and 
which are appropriate for use with the 
project data; and 
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(7) The data obtained will contribute 
to improvements in the operation of the 
project 

(f) Quality of personnel (20 points) 

llie Commissioner considers— 

(1) The quality of key personnel as 
evidenced by— 

(1) The qualifications of the project 
director and other key personnel used in 
the project (To determine the 
qualifications of a person, the 
Commissioner considers evidence of 
experience in fields related to the 
objectives of the project as well as 
other information that the applicant 
provides.); 

(ii) The time that each person plans to 
commit to the project; and 

(iii) The extent to which the applicant 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; and 

(C) Handicapped persons; and 

(2) The quality of the applicant's plan 
to recruit and employ qualified bilingual 
personnel for the project 

(g) Commitment and capacity . (20 
points) 

The Commissioner considers— 

(1) Evidence of the applicant’s past 
commitment to bilingual education; and 

(2) The likelihood that the applicant 
will continue or increase that 
commitment as indicated by— 

(1) Its plan for continuing teacher 
training when Federal funds are reduced 
or no longer available; 

(ii) Its plan for expansion of the 
project; 

(iii) Its plan to provide follow-up 
services from State and local resources 
to children who have achieved 
proficiency in English; 

(iv) Specific plans for its gradual 
assumption of the costs of the program 
during the project period; and 

(v) Plans for providing non-Federal 
resources to meet bilingual education 
needs in future years. 

(h) Prior grantees. (1) The 
Commissioner awards points under the 
criteria in paragraphs (f) and (g) of this 
section to an applicant which, within the 
three fiscal years prior to the fiscal year 
for which it is applying, has received a 
grant under the Act to carry out a 
program of bilingual education in the 
8chool(s), grade ievel(s), and language(s) 
to be served by the proposed project, 
only if it provides a special justification 
in its application. 

(2) The special justification must 
include— 


(i) Evidence of a continuing need for 
Federal assistance to carry out a 
program of bilingual education; and 

(ii) Evidence that the applicant has 
significantly increased the number of 
qualified bilingual personnel in the 
project schools or improved the 
capability of existing staff. 

(20 U.S.C 3231 (b)(1), (b)(3). (c)) 

S 123a.31 What factors does the 
Commissioner consider In awarding 
grants? 

(a) The Commissioner establishes a 
cut-off score which an application must 
meet, based on the criteria in § 123a.30, 
in order to be considered for a grant. 

The cut-off score is announced annually 
in the application notice published in 
the Federal Register. 

(b) The Commissioner considers the 
following in awarding grants; 

(1) The rank order of the application 
as determined by applying the criteria in 
$ 123a.30. 

(2) The need to assist children of 
limited English proficiency who have 
been historically underserved by 
programs of bilingual education. 

(3) The need to provide assistance in 
proportion to the distribution of children 
of limited English proficiency throughout 
the Nation, and within each of the 
States. 

(4) The LEA'S need for financial 
assistance to establish, operate, or 
improve programs of bilingual 
education. 

(20 U.S.C 3231 (b)(1), (b)(3), (b)(4), (c)) 

Subpart E—What Conditions Apply to 
a Grantee? 

$ 123a.40 What restrictions are there on 
the participation of children whose 
language Is English? 

(a) A grantee may allow the 
participation of children whose language 
is English in order to¬ 
ll) Prevent the segregation of children 

on the basis of national origin in the 
program of bilingual education; and 

(2) Broaden the understanding of 
children about languages and cultural 
heritages other than their own. 

(b) The participation of children 
whose language is English must be for 
the principal purpose of assisting 
children of limited English proficiency to 
improve their English language skills. 

(c) Children whose language is English 
may not exceed 40 percent of those 
participating in the program. 

(d) Children previously served as 
children of limited English proficiency in 
programs funded under the Act may not 
be counted as children whose language 
is English. 

(20 U.S.C. 3223(a)(4)(B)) 


$ 123a.41 What restrictions are there on 
the participation of children of limited 
English proficiency In courses such as art 
music, and physical education? 

In courses Such as art, music, and 
physical education, the grantee shall 
provide for the participation of children 
of limited English proficiency in classes 
that are not part of a program of 
bilingual education funded under the 
Act. 

(20 U.S.C. 3223(a)(4)(C)) 

S 123a.42 Where Is a program of bilingual 
education offered? 

(a) The grantee shall serve children in 
the schools that they normally attend. 

(b) The grantee may provide for 
centralization of teacher training and 
curriculum development activities. 

(20 U.S.C. 3223(a)(4)(B)) 

§ 123a.43 How shall children be grouped? 

(a) If graded classes are used, a 
grantee shall, to the extent practicable, 
place each child enrolled in a program 
of bilingual education in a class or 
classes with children of approximately 
the same age and level of educational 
achievement. 

(b) If the grantee places In the same 
class in a program of bilingual education 
children of significantly varying ages or 
levels of educational achievement, the 
grantee shall make every reasonable 
effort to ensure that each child is 
provided with instruction that is 
appropriate to his or her level of 
educational achievement 

(20 U.S.C 3223(a)(4)(D)) 

9 123a.44 What requirements pertain to 
the establishment of an advisory 
committee? 

(a) The grantee shall establish an 
advisory committee within 60 days after 
it receives an award. 

(b) The grantee shall consult 
frequently with the committee in 
carrying out its project. 

(c) Parents of children participating in 
the project shall select the members of 
the committee. 

(d) Parents of children of limited 
English proficiency who are 
participating in the project must be a 
majority of the committee. 

(e) In the case of projects carried out 
in secondary schools, the committee 
must include secondary students 
participating in the project who are 
selected by secondary students 
participating in the project. 

(f) The committee may also include— 

(1) Parents of other children 
participating in programs of bilingual 
education; 

(2) Teachers; and 

(3) Other interested individuals. 
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(g) A member of the advisory council 
described in S 123a.20 also may serve as 
a member of the advisory committee. 

(20 U.S.C 3223(a)(4)(E)) 

$ 123a.45 What requirements pertain to 
the children to be served by the project? 

The grantee shall— 

(a) Serve those children most in need 
of the assistance provided by the 
project; 

(b) Set measurable goals for 
determining when children enrolled in a 
program of bilingual education no longer 
need assistance in developing 
proficiency in English; 

(c) Conduct an evaluation, that meets 
the requirements in $ 123a.24, of each 
child who has been enrolled in a 
program of bilingual education for two 
years to determine if the child should 
remain in the program; 

(d) Transfer to programs not funded 
under the Act, children who meet the 
goals stated in paragraph (b) of this 
section, as determined by the evaluation 
described in paragraph (c) of this 
section. This transfer shall occur— 

(1) At a time established by the 
grantee; but 

(2) No later than the beginning of the 
school year following the evaluation; 
and 

(e) Provide, from State and local 
sources, for necessary follow-up 
services to sustain the achievement of 
children after they have left the 
program. 

(20 U.S.C. 3231(b)(1)(B), (b)(3)(F)) 

§ 123a.46 What other requirements apply? 

(a) A grantee shall comply with the 
“supplement not supplant" requirement 
in Section 721(b)(3)(G) of the Act. 

(b) A grantee shall use qualified 
bilingual personnel in the project to the 
extent possible. 

(c) A grantee shall inform parents of 
children participating in the program of 
the instructional goals of the program 
and the progress of their children in the 
program. 

(20 U.S.C. 3223(a)(4)(F), 3231(b)(3)) 

S 123a.47 How does the Commissioner 
terminate a grant when the grantee no 
longer needs assistance? 

(a) Upon a determination that an LEA 
does not have a long-term need for 
continued assistance under the Act for a 
school or group of schools, the 
Commissioner may issue an order to 
that LEA to submit a revised application 
containing a schedule under which the 
school or group of schools will cease to 
receive assistance Five years after the 
issuance of the order. 

(b) The Commissioner issues this 
order in accordance with the conditions, 


criteria, and procedures contained in 
Section 721(b)(2) of the Act. 

(20 U.S.C. 3231(b)(2)) 

3. PART 123B—BILINGUAL 
EDUCATION: DEMONSTRATION 
PROJECTS 

Subpart A—General 

Sec. 

123b.l What general provisions apply to 
this program? 

Subpart B—What Kinds of Activities Does 
the Office of Education Assist 

123b.l0 What activities are eligible for 
assistance? 

123b.ll What priorities may the 
Commissioner establish? 

Subpart C—How Does One Apply for a 
Grant 

123b.20 What are the requirements when 
applying for a Demonstration project? 

Subpart D—How Is a Grant Made 

123b.30 How does the Commissioner review 
applications for assistance? 

123b.31 What selection criteria are specific 
to demonstration projects? 

Subpart E—What Conditions Apply to a 
Grantee 

123b.40 What requirements apply to all 
grantees? 

Authority: Title VII of the Elementary and 
Secondary Education Act of 1965, as 
amended by Pub. L 95-561 (20 U.S.C 3221- 
3261; 92 Stat 2266-2284). 

Subpart A—General 

S 123b.1 What general provisions apply to 
this program? 

The general provisions in Part 123 
apply to this program. 

(20 U.S.C. 3223, 3231) 

Subpart B—What Kinds of Activities 
Does the Office of Education Assist? 

{123b. 10 What activities are eligible for 
assistance? 

(a) The activities authorized for Basic 
Projects in Bilingual Education 
described in 45 CFR 123a.l0 are also 
authorized for Demonstration Projects. 

(b) A Demonstration project must be 
designed to carry out a national 
demonstration of an exemplary Basic 
project. 

(c) A project may address the needs of 
all children of limited English 
proficiency in the area to be served, or it 
may focus on the needs of a special 
target population. 

(20 U.S.C. 3231(a), 3233(a)(7)) 

§ 123b. 11 What priorities may the 
Commissioner establish? 

(a) Each year the Commissioner may 
select priorities from among the target 


groups and the components of a program 
of bilingual education described in 
paragraphs (e) and (f) of this section, 
respectively. 

(b) The Commissioner announces the 
priorities selected and the approximate 
amount of funds reserved for the 
priorities in the application notice 
published in the Federal Register. 

(c) Applications submitted under 
priority areas described in paragraph (e) 
of this section compete against other 
applications submitted under priority 
areas described in that paragraph for 
funds allocated to those priority areas. 

(d) Applications submitted under 
priority areas described in paragraph (f) 
of this section compete against other 
applications under priority areas 
described in that paragraph for funds 
allocated to those priority areas. 

(e) The Commissioner may select 
projects that propose to serve the 
following target groups of children; 

(1) Exceptional children. 

(2) Juvenile delinquents. 

(3) Potential dropouts. 

(4) Preschool children (A program 
proposing service to preschool children 
must be preparatory and supplementary 
to a program of bilingual education). 

(5) Children of migratory workers. 

(6) Recent immigrants. 

(7) High school students preparing to 
enter the job market. 

(f) The Commissioner may select 
projects that demonstrate exemplary 
approaches to the following components 
of a program of bilingual education: 

(1) Community or parental 
involvement. 

(2) Curriculum development 

(3) Instructional technology. 

(4) Project management. 

(5) Participation of children whose 
language is English. 

(20 U.S.C 3231) 

Subpart C—How Does One Apply for a 
Grant? 

$ 123b.20 What are the requirements 
when applying for a demonstration project? 

The requirements when applying 
under the Basic Project in Bilingual 
Education Program (45 CFR 123a. 20- 
123a.24) also apply under the 
Demonstration Projects Program. 

(20 U.S.C. 3223, 3231) 

Subpart D—How is a Grant Made? 

S 123b.30 How does the Commissioner 
review applications for assistance? 

(a) The Commissioner uses the 
selection criteria for Basic Projects in 
Bilingual Education (45 CFR 123a.30) to 
evaluate applications. 
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(b) The Commissioner reduces by 50 
percent the total points assigned under 
paragraph (a) of this section. 

(c) The Commissioner also applies the 
selection criteria in $ 123b.31 worth a 
total of 45 possible points. 

(d) The total possible score for the 
criteria in paragraphs (a) and (b) of this 
section is 100 points. 

(e) In making awards, the 
Commissioner considers— 

(1) The rank order of the applications 
as determined by applying the selection 
criteria; and 

(2) The need for geographic 
distribution of projects throughout the 
Nation. 

(20 U.S.C. 3231(b)(1). (b)(3). (b)(4), (c)) 

$ 123b.31 What selection criteria are 
specific to demonstration projects? 

(a) The Commissioner considers the 
extent to which the project’s activities 
are designed to effectively— 

(1) Demonstrate an exemplary 
approach not normally found in 
programs of bilingual education; (15 
points) 

(2) Make use of current research 
findings and exemplary instructional 
practices in bilingual education; (15 
points) and 

(3) Produce a plan which describes all 
the conditions and resources necessary 
for replication. (15 points) 

(b) In assigning points to an 
application submitted under a priority 
area described in $ 123b.ll(f), the 
Commissioner gives special 
consideration to the applicant's 
approach to that priority area. 

(20 U.S.C. 3231) 

Subpart E—What Conditions Apply to 
a Grantee? 

S 123b.40 What requirements apply to all 
grantees? 

The requirements that apply under 
Basic Projects in Bilingual Education (45 
CFR 123a.40-123a.47) also apply under 
Demonstration Projects. 

(20 U.S.C 3223, 3231) 

4. PART 123c.—BILINGUAL 
EDUCATION: STATE EDUCATIONAL 
AGENCY PROJECTS FOR 
COORDINATING TECHNICAL 
ASSISTANCE 

Subpart A—General 

Sec. 

123c.l What general provisions apply to this 
program? 

Subpart B—What Kindt of Activities Does 
the Office of Education Assist? 

123c.l0 What activities are eligible for 
assistance? 


Subpart C—How Does a State Educational 
Agency Apply for a Grant? 

123C.20 What are the requirements when 
applying for a grant? 

Subpart D—How Is a Grant Made? 

123C.30 How are funds distributed to SEAs? 
123C.31 What selection criteria does the 
Commissioner use? 

Subpart E—What Conditions Apply to a 
Grantee? 

123C.40 What requirements apply to all 
grantees? 

Authority: Title VII of the Elementary and 
Secondary Education Act of 1965, as 
amended by Pub. L. 95-561 (20 U.S.C. 3221- 
3261; 92 Stat 2268-2284). 

Subpart A—General 

S 123C.1 What general provisions apply to 
this program? 

The general provisions of 45 CFR Part 
123 apply to this program. 

(20 U.S.C. 3231(b)(5)) 

Subpart B—What Kinds of Activities 
Does the Office of Education Assist? 

S 123C.10 What activities are eligible for 
assistance? 

An SEA is authorized to carry out the 
following activities; 

(a) Assisting in the exchange of 
information among programs of bilingual 
education funded under the Act and 
with State, local, and Federal programs 
that share similar purposes, goals, and 
approaches. 

(b) Coordinating assistance to LEAs in 
developing budget and funding 
strategies for continuing programs of 
bilingual education when Federal funds 
are reduced or no longer available. 

(c) Coordinating assistance to improve 
the assessment and use of curriculum 
materials developed under the Act. 

(d) Disseminating information which 
will help personnel in programs of 
bilingual education funded under the 
Act to meet State certification 
requirements for teachers of bilingual 
education and for support personnel 
who work with the programs. 

(e) Coordinating the evaluation of the 
effectiveness of these programs. 

(f) Coordinating assistance to improve 
the quality of instruction and 
management in these programs. 

(g) Coordinating the selection and use 
of instruments in these programs to 
measure the language proficiency of— 

(1) Children of limited English 
proficiency; 

(2) Personnel employed in the 
programs; and 

(3) Trainers in IHE bilingual education 
training programs. 

(h) Coordinating assistance to 
improve the quality and reduce the costs 


of bilingual education data-gathering 
activities. 

(i) Coordinating the development of 
formal assessment procedures to 
determine the need for training LEA 
personnel who are participating in, or 
preparing to participate in, programs of 
bilingual education funded under the 
Act and communicating the identified 
training needs to the BESCs and EDACs 
serving the State. 

(j) Performing other activities 
approved in advance by the 
Commissioner as designed to further the 
coordination of technical assistance to 
programs of bilingual education funded 
under the Act 

(20 U.S.C. 3231(b)(5)) 

Subpart C—How Does a State 
Educational Agency Apply for a Grant? 

{ 123c.20 What are the requirements 
when applying for a grant? 

An SEA must provide an assurance 
that it will comply with the "supplement 
not supplant" requirement in Section 
721(b)(5)(A) of the Act. 

(20 U.S.C. 3231(b)(5)(A)) 

Subpart D—How Is a Grant Made? 

9 123C.30 How are funds distributed to 
SEAs? 

(a) The Commissioner awards a grant 
to each SEA that applies if the SEA— 

(1) Meets the applicable requirements 
in the Act and these regulations; and 

(2) Submits an application that 
achieves a score of at least 50 points 
under the selection criteria. 

(b) The Commissioner approves only 
those proposed components of an 
application that are of sufficient quality, 
based on the selection criteria, to result 
in the proper and efficient conduct of the 
program. 

(c) The Commissioner permits an SEA 
to modify and resubmit an application 
or component of an application that has 
been disapproved under paragraphs 
(a)(2) or (b) of this section. 

(d) The Commissioner determines the 
amount of an award to an SEA 
according to the provisions of EDGAR 
(45 CFR 100a.232 and 100a.233), subject 
to the limitation of Section 721(b)(5)(B) 
of the Act 

(20 U.S.C 3231(b)(5)) 

9 123c.31 What selection criteria does the 
Commissioner use? 

In reviewing an SEA application for 
assistance, the Commissioner uses the 
following criteria worth a total of 100 
possible points: 

(a) Impact (25 points) 

The Commissioner considers the 
extent to which the project will improve 
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the quality of programs of bilingual 
education in the State that are funded 
under the Act. 

(b) Capacity building . (25 points) 

The Commissioner considers the 

extent to which the project activities 
will increase the capacity of other 
agencies and organizations to provide 
technical assistance to programs of 
bilingual education in the State that are 
funded under the Act. 

(c) Evaluation plan. (15 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the evaluation plan. 
Specifically, the Commissioner looks for 
information showing that the methods of 
evaluation are appropriate for the 
project and, to the extent possible, are 
objective and produce data that are 
quantifiable. 

(d) Plan of operation. (10 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the plan of operation for 
the project. Specifically, the 
Commissioner looks for information that 
shows— 

(1) An effective plan of management 
that ensures proper and efficient 
administration of the project; 

(2) A clear description of how the 
objectives of the project relate to the 
purpose of the program; and 

(3) A clear description of the way the 
applicant plans to use its resources and 
personnel to achieve each objective. 

(e) Budget. (5 points) 

The Commissioner reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. Specifically, the 
Commissioner considers— 

(1) The adequacy of the budget to 
support project activities; and 

(2) The reasonableness of costs in 
relation to project objectives. 

(f) Personnel. (20 points) 

The Commissioner considers— 

(1) The quality of key personnel as 
evidenced by— 

(i) The qualifications of the project 
director and other key personnel used in 
the project (To determine the 
qualifications of a person, the 
Commissioner considers evidence of 
experience in fields related to the 
objectives of the project, as well as 
other information that the applicant 
provides.); 

(ii) The time that each person plans to 
commit to the project; and 

(iii) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underreprensented, such as— 


(A) Members of racial or ethnic 
minority groups; 

(B) Women; and 

(C) Handicapped persons; and 

(2) The quality of the applicant’s plan 
to recruit and employ bilingual 
personnel for the project. 

(20 U.S.C. 3231(b)(3), (b)(5)) 

Subpart E—What Conditions Apply to 
a Grantee? 

$ 123C.40 What requirements apply to all 
grantees? 

(a) A grantee shall use funds made 
available \mder this part to supplement, 
and to the extent practical, increase the 
level of funds that, in the absence of the 
grant, would be made available by the 
State for coordination of technical 
assistance to programs of bilingual 
education in the State, and in no case to 
supplant those funds. 

(b) A grantee shall employ bilingual 
personnel for the project, to the extent 
possible. 

(20 U.S.C. 3231(b)(3)(H), (b)(5)(A)) 

5. PART 123d—BILINGUAL 
EDUCATION: SUPPORT SERVICES 
PROJECTS 

Subpart A—General 

Sec. 

123d.l What general provisions apply to 
this program? 

Subpart B—What Kinds of Activities Does 
the Office of Education Assist? 

123d.l0 How are services provided? 

123d.ll What activities are eligible for 
assistance under a BESC project? 

123d.l2 What are the service areas for 
BESCs? 

123d.13 What activities are eligible for 
assistance under an EDAC project? 
123&14 What are the service areas for 
EDACs? 

Subpart C [Reserved] 

Subpart D—How Is a Grant Made? 

123d.30 What selection criteria does the 
Commissioner use? 

Subpart E—What Conditions Apply to a 
Grantee? 

123d.40 What requirements apply to all 
grantees? 

Authority: Title VII of the Elementary and 
Secondary Education Act of 1965, as 
amended by Pub. L. 95-561 (20 U.S.C. 3221- 
3261: 92 Stat. 226^-2284). 

Subpart A—General 

S 123d. 1 What general provisions apply to 
this program? 

The general provisions of 45 CFR Part 
123 apply to this program. 

(20 U.S.C. 3231, 3233) 


Subpart B—What Kinds of Activities 
Does the Office of Education Assist? 

9 123d. 10 How are services provided? 



(a) There are two types of centers 
authorized for support under this part: 
Bilingual Education Service Centers 
(BESCs) and Evaluation, Dissemination, 
and Assessment Centers (EDACs). 

(b) BESCs and EDACs provide 
services within service areas designated 
by the Commissioner, as provided in 

9 123d.12 (for BESCs) and 9 123d.l4 (for 
EDACs). 

(c) The centers may provide services 
to programs of bilingual education and 
bilingual education training programs 
whether or not these program are 
funded under the Act. 


(20 U.S.C 3231(a), 3233) 


9 123d. 11 What activities are eligible for 
assistance under a BESC project? 

A BESC is authorized to carry out the 
following activities: 

(a) Providing training in the areas 
listed below to assist persons who are 
participating in, or preparing to 
participate in, programs of bilingual 
education or bilingual education training 
programs: 

(1) Understanding the purpose and 
nature of bilingual education. 

(2) Planning, implementing, and 
evaluating instructional programs and 
training activities. 

(3) Selecting and using instructional 
and evaluative designs. 

(4) Selecting and using assessment 
instruments to measure the English 
proficiency of— 

(i) Children of limited English 
proficiency; 

(ii) Personnel employed in bilingual 
education training programs; and 

(iii) Trainers in bilingual education 
programs at IHEs. 

(b) Providing training to assist parents 
of students who are participating in, or 
preparing to participate in, a program of 
bilingual education in— 

(1) Understanding its goals and 
purposes; 

(2) Participating in its development 
and implementation; 

(3) Participating in its advisory council 
and advisory committee; and 

(4) Obtaining and understanding 
Information regarding the academic 
progress of their children. 

(c) Providing technical assistance to 
grantees and potential applicants under 
the Act in the following activities: 

(1) Selecting and using instruments for 
measuring the academic achievement of 
children of limited English proficiency. 

(2) Identifying and using appropriate 
instructional and supplementary 
materials. 
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;«) Identifying and using community 
resources. 

[m] Developing applications for 
programs under the Act in coordination 
Arith the Commissioner and the 
appropriate SEAs. 

Id) Carrying out any other activity 
approved in advance by the 
Commissioner as designed to strengthen 
programs of bilingual education or 
bilingual education training programs. 

(20 U.S.C. 3231(a), 3233) 

( 123 d. 12 What are tha service areas for 

BESCs? 

(a) The Commissioner designates 
geographic areas to be served by BESCs 
based on die need for the services and 
for geographical distribution throughout 
the Nation. The Commissioner also may 
designate one or more language groups 
to be served in a geographic area. 

(b) The Commissioner may require a 
BESC to provide assistance outside its 
designated service area when that BESC 
is the best equipped to provide the 
services needed. 

(c) The Commissioner announces the 
service areas in the application notice 
published in the Federal Register. 

(d) The Commissioner funds only one 
project in each of the designated service 
areas. 

(e) An application competes only 
against other applications proposing to 
serve the same service area. 

(20 U.S.C. 3231(a), 3233) 

$ 123d. 13 What activities are eligible for 
assistance under an EOAC project? 

An EDAC is authorized to carry out 
the following activities: 

(a) Evaluating the effectiveness and 
appropriateness of materials for use in 
programs of bilingual education or in 
bilingual education training programs. 

(b) Publishing and disseminating— 

(1) Appropriate evaluation methods 
and materials; 

(2) Information on other available 
resources for evaluating programs of 
bilingual education; and 

(3) Materials developed under the Act 

(c) In cooperation with the SEAs and 
LEAs within the service area, 
assessing— 

(1) The number of children in need of 
bilingual education; 

(2) The number of and need for 
bilingual education teachers and other 

personnel; and 

(3) The need for curriculum materials 
and student assessment instruments. 

(d) Developing instruments and 
procedures for use in needs assessment 

surveys. 

(e) Training SEA personnel and other 
persons working with programs of 
bilingual education in the selection of 


appropriate evaluation and assessment 
methods and materials. 

(f) Carrying out any other activity 
approved in advance by the 
Commissioner as designed to strengthen 
programs of bilingual education or 
bilingual education training programs. 

(20 U.S.C. 3231(a)(4)) 

9 123d.14 What art tha service areas for 
EDACs? 

(a) The Commissioner designates 
geographic areas to be served by EDACs 
based on the need for services and for 
geographic distribution throughout the 
Nation. The Commissioner also may 
designate one or more language groups 
to be served in a geographic area. 

(b) The Commissioner may require an 
EDAC to provide assistance outside its 
designated service area when that 
EDAC is the best equipped to provide 
the services needed. 

(c) The Commissioner announces the 
service areas in the application notice. 

(d) The Commissioner funds only one 
project in each of the designated service 
areas. 

(e) An application competes only 
against other applications proposing to 
serve the same service area. 

(20 U.S.C. 3231(a)(4)) 

Subpart C [Reserved] 

Subpart D —How Is a Grant Made? 

9 123d.30 What selection criteria does the 
Commissioner use? 

' In reviewing a Support Services 
Projects application for assistance, the 
Commissioner considers the following 
criteria worth a total of 100 possible 
points: 

(a) Needs assessment (15 points) 

The Commissioner considers the 

extent to which the applicant has 
assessed, by reliable and objective 
means, the needs in the proposed 
service area. 

(b) Project design. (15 points) 

The Commissioner considers the 

adequacy of the applicant's plans for 
conducting each of the activities 
authorized in 9 123d.ll (for BESCs) or in 
9 123d.l3 (for EDACs). 

(c) Coordination. (15 points) 

The Commissioner considers the 

extent to which the applicant has 
planned for coordination with the 
National Clearinghouse on Bilingual 
Education, other service centers (BESCs 
or EDACs), and SEAs serving programs 
of bilingual education within the 
designated service area. 

(d) Evaluation plan. (10 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the evaluation plan. 


Specifically, the Commissioner looks for 
information showing that the methods of 
evaluation are appropriate for the 
project and. to the extent possible, are 
objective and produce data that are 
quantifiable. 

(e) Plan of operation. (10 points) 

The Commissioner reviews each 
application for information that shows 
the quality of the plan of operation for 
the project Specifically, the 
Commissioner looks for information that 
shows— 

(1) An effective plan of management 
that ensures proper and efficient 
administration of the project 

(2) A clear description of how the 
objectives of the project relate to the 
purpose of the program; and 

(3) A clear description of the way the 
applicant plans to use its resources and 
personnel to achieve each objective. 

"(f) Budget. (5 points) 

The Commissioner reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. Specifically, the 
Commissioner considers— 

(1) The Adequacy of the budget to 
support project activities; and 

(2) Hie reasonableness of costs in 
relation to project objectives. 

(g) Personnel. (30 points) 

The Commissioner considers— 

(1) The quality of key personnel, as 
evidenced by— 

(1) The qualifications of the project 
director and other key personnel used in 
the project (To determine the 
qualifications of a person, the 
Commissioner considers evidence of 
experience in fields related to the 
objectives of the project as well as 
other information that the applicant 
provides.); 

(ii) The time that each person plans to 
commit to the project; and 

(iii) The extent to which the applicant 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; and 

(C) Handicapped persons; 

(2) The quality of the applicant's plan 
to recruit and employ bilingual 
personnel for the project; and 

(3) The extent to which the personnel 
who will provide training under the 
grant are knowledgeable of the history 
and culturefs) of the principal 
geographic areas where the native 
language(s) of the children of limited 
English proficiency served by programs 
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of bilingual education in the service area 
is spoken. 

(20 U.S.C. 3231(a), (b)(3), 3233) 

Subpart E—What Conditions Apply to 
a Grantee? 

§ 123d.40 What requirements apply to all 
grantees? 

A grantee shall employ bilingual 
personnel for the project, to the extent 
possible. 

(20 U.S.C. 3231(b)(3)(H)) 

6. PART 123e—BILINGUAL 
EDUCATION: TRAINING PROJECTS 

Subpart A—General 

Sec. 

123e.l What general provisions apply to this 
program? 

Subpart B—What Kinds of Activities Does 
the Office of Education Assist? 

123e.l0 What activities are eligible for 
assistance? 

Subpart C—How Does One Apply for a 
Grant? 

123e.20 What combination of activities may 
be included in one application? 

Subpart D—How Is a Grant Made? 

123e.30 What are the funding procedures? 
123e.31 What selection criteria does the 
Commissioner use for applications 
proposing to provide training programs at 
institutions of higher education? 

123e.32 What selection criteria does the 
Commissioner use for applications 
proposing to provide short-term or year- 
round training institutes? 

123e.33 What selection criteria does the 
Commissioner use for applications 
proposing to provide training projects for 
SEA personnel? 

Subpart E—What Conditions Apply to a 
Grantee? 

123e.40 What requirements apply to all 
grantees? 

123e.41 What requirements apply to 
grantees carrying out degree-granting 
training activities at institutions of higher 
education? 

Authority: Title VII of the Elementary and 
Secondary Education Act of 1965, as 
amended by Pub. L. 95-561 (20 U.S.C. 3221- 
3261; 92 Stat. 2266-2284) 

Subpart A—General 

§ 123e.1 What general provisions apply to 
this program? 

The general provisions of 45 CFR Part 
123 apply to this program. 

(20 U.S.C. 3233) 


Subpart B—What Kinds of Activities 
Does the Office of Education Assist? 

S 123e.10 What activities are eligible for 
assistance? » 

The following activities are authorized 
for Training Projects. 

(a) Providing training that leads to an 
undergraduate degree or teaching 
credential with a specialization in 
bilingual education. 

(b) Encouraging reform, innovation, 
and improvement in bilingual education 
training programs at IHEs by— 

(1) Developing curricula for bilingual 
education training programs at IHEs; 

(2) Providing training to improve 
language, research, instructional, or 
administrative skills of faculty members 
at IHEs who are directly involved in 
training personnel for programs of 
bilingual education; and 

(3) Recruiting or retaining qualified 
bilingual faculty at IHEs to perform the 
activities authorized in paragraphs (b) 

(1) and (2) of this section. 

(c) Providing specialized graduate 
bilingual education degree curricula in 
areas such as administration and 
supervision, guidance and counseling, 
evaluation, and curriculum 
development 

(d) Providing short-term or year-round 
training institutes designed to improve 
the skills of parents and other 
participants in the institutes in carrying 
out their responsibilities in programs of 
bilingual education. 

(e) Providing non-degree training 
programs to increase the skills of SEA 
personnel in carrying out their 
responsibilities with regard to programs 
of bilingual education. 

(20 U.S.C. 3233 (a)(1), (a)(7)) 

Subpart C—How Does One Apply for a 
Grant? 

§ 123e.20 What combination of activities 
may be Included In one application? 

(a) An applicant may submit an 
application which proposes— 

(1) Any one or combination of the 
activities described in § 123e.l0 (a), (b), 
and (c), but not the activities described 
in (b) alone; 

(2) The activities described in 
§ 123e.l0(d) that are designed 
exclusively for parents; 

(3) The activities described in 

§ 123e.10(d) that are designed for any 
participants, including parents; or 

(4) The activities described in 
S 123e.l0(e). 


Subpart D—How Is a Grant Made? 

S I23e.30 What are the funding 
procedures? 

(a) The Commissioner reviews 
separately— 

(1) Applications proposing any of thtf 
activities described in $ 123e.l0 (a), (b i 
and (c); 

(2) Applications proposing the 
activities described in $ 123e.l0(d) that 
are designed exclusively for parents; 

(3) Applications proposing activities 
described in { 123e.l0(d) that are 
designed for any participants, including 
parents; and 

(4) Applications proposing the activity 
described in $ 123e.l0(e). 

(b) The Commissioner announces the 
approximate amount of funds available 
for each competition in the application 
notice published in the Federal Register. 
(20 U.S.C 3233(a)(1)) 

5 123e.31 What selection criteria does the 
Commissioner use for applications 
proposing to provide training programs at 
Institutions of higher education? 

The Commissioner considers the 
following criteria worth a total of 110 
possible points: 

(a) Impact (20 points) 

The Commissioner considers the 
extent to which the project will increase 
the number or qualifications of 
professional educational personnel who 
are participating in, or preparing to 
participate in, programs of bilingual 
education. 

(b) Instructional program design . (20 
points) 

The Commissioner considers the 
extent to which— 

(1) The project will incorporate the 
use of both English and the language(s) 
studied in the program as mediums of 
instruction; and 

(2) The project includes field 
experience for participants. 

(c) Commitment and capacity . (20 
points) 

The Commissioner considers— 

(1) The commitment of the EHE to the 
operation of the project as evidenced by 
the IHE’s plans for reducing Federal 
contributions during the grant period 
without reducing the scope of the 
project; and 

(2) The extent to which the project 
will build the capacity of the IHE to 
support bilingual education training 
programs when Federal funds are 
reduced or no longer available. 

(d) Evaluation plan . (5 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the evaluation plan. 
Specifically, the Commissioner looks for 
information showing that the methods of 
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f 

evaluation are appropriate for the 
proM^ct and, to the extent possible, are 
objective and produce data that are 
quantifiable. 

(e) Plan of operation. (10 points) 

The Commissioner reviews each 

application for information that shows 
thq quality of the plan of operation for 
thu project. Specifically, the 
Commissioner looks for information that 
shows— 

(1) An effective plan of management 
that ensures proper and efficient 
administration of the project; 

(2) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 

(3) A clear description of the way the 
applicant plans to use its resources and 
personnel to achieve each objective; and 

(4) A clear description of how the 
applicant will provide equal access and 
treatment for eligible project 
participants who are members of groups 
that have been traditionally 
underrepresented, such as— 

(i) Members of racial or ethnic 
minority groups; 

(ii) Women; and 

(iii) Handicapped persons. 

(f) Budget (5 points) 

The Commissioner reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. Specifically, the 
Commissioner considers— 

(1) The adequacy of the budget to 
support project activities; and 

(2) The reasonableness of costs in 
relation to project objectives. 

(g) Personnel. (30 points) 

The Commissioner considers— 

(1) The quality of key personnel, as 
evidenced by— 

(1) The qualifications of the project 
director and other key personnel used in 
the project (To determine the 
qualifications of a person, the 
Commissioner considers evidence of 
experience in fields related to the 
objectives of the project, as well as 
other information that the applicant 
provides.); 

(ii) The time that each person plans to 
commit to the project; and 

(iii) The extent to which the applicant, 
as part of its non discriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; and 

(C) Handicapped persons; 

(2) The quality of the applicant’s plan 
to recruit and employ bilingual 
personnel for the project; and 


(3) The extent to which the applicant 
will recruit and employ training 
personnel who are knowledgeable of the 
history and culture(s) of the principal 
geographic areas where the language(s) 
studied in the IHE’s training program is 
spoken. 

(20 U.S.C. 3233(a)(1)) 

§ 123e.32 What selection criteria does the 
Commissioner use for applications 
proposing to provide short-term or year- 
round training Institutes? 

The Commissioner considers the 
following criteria worth a total of 100 
possible points: 

(a) Need. (15 points) 

The Commissioner considers the 
extent to which the project addresses a 
specific need for training not addressed 
by existing projects. 

(b) Impact (45 points) 

The Commissioner considers the 
extent to which— 

(1) The project affords promise of 
developing innovative approaches to 
training which will benefit programs of 
bilingual education; 

(2) The project will increase the 
participants' knowledge and 
understanding of the objectives of 
bilingual education and ways of meeting 
the needs of children of limited English 
proficiency; and 

(3) The project will improve the skills 
of the participants in carrying out their 
responsibilities in programs of bilingual 
education. 

(c) Evaluation plan. (5 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the evaluation plan. 
Specifically, the Commissioner looks for 
information showing that the methods of 
evaluation that are appropriate for the 
project and, to the extent possible, are 
objective and produce data that are 
quantifiable. 

(d) Plan of operation. (10 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the plan of operation for 
the project. Specifically, the 
Commissioner looks for information that 
shows— 

(1) An effective plan of management 
that ensures proper and efficient 
administration of the project; 

(2) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 

(3) A clear description of the way the 
applicant plans to use its resources and 
personnel to achieve each objective; and 

(4) A clear description of how the 
applicant will provide equal access and 
treatment for eligible project 
participants who are members of groups 


that have been traditionally 
underrepresented, such as— 

(i) Members of racial or ethnic 
minority groups; 

(ii) Women; and 

(iii) Handicapped persons. 

(e) Budget (5 points) 

The Commissioner reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. Specifically, the 
Commissioner considers— 

(1) The adequacy of the budget to 
support project activities; and 

(2) The reasonableness of costs in 
relation to project objectives. 

(f) Personnel. (20 points) 

The Commissioner considers— 

(1) The quality of key personnel, as 
evidenced by— 

(1) The qualifications of the project 
director and other key personnel used in 
the project (To determine the 
qualifications of a person, the 
Commissioner considers evidence of 
experience in fields related to the 
objectives of the project, as well as 
other information that the applicant 
provides.); 

(ii) The time that each person plans to 
commit to the project; and 

(iii) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; and 

(C) Handicapped persons; and 

(2) The quality of the applicant’s plan 
to recruit and employ bilingual 
personnel for the project. 

(20 U.S.C. 3233(a)(1)) 

$ 1234.33 What selection criteria does the 
Commissioner use for applications 
proposing to provide training protects for 
SEA personnel? 

The Commissioner considers the 
following criteria worth a total of 100 
possible points: 

(a) Impact (20 points) 

The Commissioner considers the 
extent to which the activities are 
designed to improve the skills of SEA 
staff who are involved with or will be 
involved with bilingual education and 
have not received training in that field. 

(b) Training objectives and design. (30 
points) 

The Commissioner considers— 

(1) The extent to which the training 
objectives are— 

(i) Clear and specific; 

(ii) Measurable; 
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(iii) Related to the duties and 
responsibilities of the participants; and 

(iv) Based on an assessment of 
training needs in the SEA; and 

(2) The extent to which the training 
will provide field based experience. 

(c) Commitment (15 points) 

The Commissioner considers the level 
of the SEA’s commitment to the project 
as evidenced by its plans for continued 
training of its personnel when Federal 
funding is reduced or no longer 
available. 

(d) Evaluation plan. (10 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the evaluation plan. 
Specifically, the Commissioner looks for 
information showing that the methods of 
evaluation are appropriate for the 
project and, to the extent possible, are 
objective and produce data that are 
quantifiable. 

(e) Plan of operation. (10 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the plan of operation for 
the project. Specifically, the 
Commissioner looks for information that 
shows— 

(1) An effective plan of management 
that ensures proper and efficient 
administration of the project; 

(2) A clear description of how the 
objectives of the project relate to the 
purpose of the program; 

(3) A clear description of the way the 
applicant plans to use its resources and 
personnel to achieve each objective; and 

(4) A clear description of how the 
applicant will provide equal access and 
treatment for eligible project 
participants who are members of groups 
that have been traditionally 
underrepresented, such as— 

(i) Members of racial or ethnic 
minority groups; 

(ii) Women; and 

(iii) Handicapped persons. 

(h) Personnel. (15 points) 

The Commissioner considers— 

(1) The quality of key personnel as 
evidenced by— 

(i) The qualifications of the project 
director and other key personnel used in 
the project (To determine the 
qualifications of a person, the 
Commissioner considers evidence of 
experience in fields related to the 
objectives of the project, as well as 
other information that the applicant 
provides.); 

(ii) The time that each person plans to 
commit to the project; and 

(iii) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 


have been traditionally 
underrepresented, such as— 

(A) Members of racial or ethnic 
minority groups; 

(B) Women; and 

(C) Handicapped persons. 

(2) The quality of the applicant's plan 
to recruit and employ bilingual 
personnel for the project; and 

(3) The extent to which the applicant 
will recruit and employ training 
personnel who are knowledgeable of the 
history and culture(s) of the principal 
geographic areas where the native 
language(8) of the children of limited 
English proficiency served in programs 
of bilingual education in the State is 
spoken. 

(20 U.S.C. 3233(a)(1)) 

Subpart E—What Conditions Apply to 
a Grantee? * 

S 123e.40 What requirements apply to ail 
grantees? 

(a) A grantee shall employ bilingual 
personnel for the project, to the extent 
possible. 

(b) A grantee shall give priority to 
training persons who— 

(1) Are bilingual; and 

(2) Demonstrate a high degree of 
interest in bilingual education. 

(20 U.S.C. 3231, 3233(a)(1)) 

S 123e.41 What requirements apply to 
grantees carrying out degree-granting 
training activities at institutions of higher 
education? 

A grantee that is carrying out an 
activity authorized under $ 123e.l0 (a) or 

(c) shall require that all participants in 
its training program(s) demonstrate 
proficiency in English and in the 
language(s) to be studied as a condition 
of successful completion of the 
program(s). 

(20 U.S.C. 3233(a)(1)) 

7. PART 123f—BILINGUAL 
EDUCATION: SCHOOL OF EDUCATION 
PROJECTS 

Subpart A—General 

Sec. 

123f.l What general provisions apply to this 
program? 

123f.2 What is a school of education? 

Subpart B—What Kinds of Activities Does 
the Office of Education Assist? 

123f.l0 What activities are eligible for 
assistance? 

123f.ll What priorities may the 
Commissioner establish? 

Subpart C—(Reserved] 

Subpart D—How Is a Grant Made? 

123f.30 What selection criteria does the 
Commissioner use? 


123f.31 What is the anticipated funding J 
pattern? I' 

Subpart E—What Conditions Apply to a \ 
Grantee? 

123f.40 How are the activities to be carried 
out? 

123f.41 What requirements apply to all , 
grantees? 

Authority: Title VII of the Elementary anc 7 
Secondary Education Act of 1965, as 
amended by Pub. L 95-561 (20 U.S.G 3221- 
3261; 92 Stat. 2268-2284) 

Subpart A—General 

123f. 1 What general provisions apply to 
this program? 

The general provisions of 45 CFR Part 
123 apply to this program. 

(20 U.S.C 3233) 

123L2 What is a school of education? 

As used in this part, a "school of 
education" includes a school, 
department, or college of education, or a 
bilingual education training program, at 
any IHE. 

(20 U.S.C. 3233(a)(1)) 

Subpart B— What Kinds of Activities 
Does the Office of Education Assist? 

§ 123M0 What activities are eligible for 
assistance? 

An IHE may carry out the following 
activities; 

(a) Planning and developing a 
program leading to a professional 
credential with a specialization in 
bilingual education. 

(b) Planning and developing 
specialized programs in bilingual 
education in areas such as special 
education, reading, research and 
evaluation, counseling, early childhood 
education, and curriculum and 
instruction. 

(c) Developing the capacity of the IHE 
to undertake the training activities 
described in 45 CFR 123e.l0 (a) or (c). 

(20 U.S.C 3233(a)(1)) 

§ 123f.11 What priorities may the 
Commissioner establish? 

(a) Each year, the Commissioner may 
establish priorities among the activities 
described in $ 123f.l0. 

(b) The Commissioner announces the 
priorities selected and the approximate 
amount of funds reserved for the 
priorities in the application notice. 

(c) Applications submitted under 
selected priority areas compete against 
other applications submitted under 
those priority areas for funds allocated 
to those priority areas. 

(20 U.S.C 3233(a)(1)) 









Federal Register / Vol, 45, No. 67 / Friday, April 4, 1980 / Rule9 and Regulations 


23225 


iibpart C—[Reserved] 


Svubpart D—How Is a Grant Made? 

[§ 1231.30 What selection criteria does the 
Commissioner use? 

\ In reviewing a School of Education 
explication for assistance, the 
dommissioner uses the following criteria 
\lprth a maximum of 100 possible 

p&nts: 

(a) Need. (25 points) 

The Commissioner considers the 
magnitude of need in the applicant’s 
geographic area for establishing or 
expanding bilingual education training 
programs at IHE’s in the language(s) 
proposed by the applicant. 

(b) Impact (25 points) 

The Commissioner considers the 
extent to which the project’s activities 
will— 

(1) Improve the instructional program 
in bilingual education training at the 

IHE; 


(2) Increase the IHE’s capacity to train 
persons who are participating in, or 
preparing to participate in, programs of 
bilingual education; and 

(3) Integrate the bilingual education 
training program with related programs 
of study offered by the IHE. 

(c) Commitment and capacity. (15 
points) 

The Commissioner considers— 

(1) The applicant’s level of 
commitment, as evidenced by the 
amount of time that the head of the 
school of education will devote to the 
project; and 

12) The applicant’s plans to provide 
resources to ensure the success of the 

project. 

(d) Plan of operation. (10 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the plan of operation for 
the project. Specifically, the 
Commissioner looks for information that 
shows— 

(1) An effective plan of management 
that ensures proper and efficient 
administration of the project; 

(2) A clear description of how the 
objectives of the project relate to the 
purpose of the program; and 

(3) A clear description of the way the 
applicant plans to use its resources and 
personnel to achieve each objective. 

(ej Personnel. (25 points) 

The Commissioner considers— 

(1) The extent to which the applicant 
has recruited or plans to recruit for the 
project a faculty member(s) who has 
demonstrated experience in and 
commitment to bilingual education; (10 
points) 

(2) The quality of the applicant’s plan 
to recruit and employ for the project a 


faculty member(s) who is bilingual; (5 
points) and 

(3) The extent to which the applicant 
will recruit and employ for the project a 
faculty memberfs) who is 
knowledgeable in the history and 
culture(s) of the principal geographic 
areas wjiere the language(s) proposed in 
the application is spoken; (5 points) and 

(4) The extent to which the applicant, 
as part of its nondiscriminatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as— 

(i) Members of racial or ethnic 
minority groups; 

(ii) Women; and 

(iii) Handicapped persons. (5 points) 
(20 U.S.C. 3233(a)) 

§ 1231.31 What Is the anticipated funding 
pattern? 

The Commissioner reimburses the IHE 
for the salary of the faculty member(s) 
employed for this project according to 
the following schedule: 

(a) First yeai^—up to 100 percent of the 
total cosh 

(b) Second year—up to % of the total 
cost. 

(c) Third year—up to Vs of the total 
cost. 

(20 U.S.C. 3233(a)(1)) 

Subpart E—What Conditions Apply to 
a Grantee? 

{ 1231.40 How are the activities to be 
carried out? 

(a) A grantee shall appoint one or 
more full-time faculty members to the 
project to design the program and 
provide leadership for its 
implementation. 

(b) The faculty member(s) must report 
directly to the head of the school of 
education. 

(c) In hiring the faculty member(s), the 
grantee shall— 

(1) To the extent possible employ a 
faculty member(s) for the project who is 
bilingual and has experience in, and 
commitment to, bilingual education; and 

(2) Give consideration to qualified 
applicants who have completed their 
doctoral training in the Fellowship 
Program. 

(d) The grantee may not provide 
teaching responsibilities to the faculty 
members during the first year of the 
project. 

(e) In the second and third year of the 
project, the grantee may assign teaching 
responsibilities to the faculty member(s) 
in proportion to the grantee’s 
contribution to that person’s salary. 

(20 U.S.C. 3231(b)(3)(H), 3233(a)(1)) 


S 1231.41 What requirements apply to all 
grantees? 

(a) If the IHE awards tenure, it shall 
provide equal opportunity for tenure to 
the faculty member(s) hired for the 
project. 

(b) Funds used to hire a faculty 
memberfs) for the project must be in 
addition to funds that otherwise would 
have been spent for bilingual education 
training programs at the IHE. 

(c) The grantee shall provide from its 
own resources adequate office space 
and supplies for the conduct of the 
project. 

(d) The grantee shall coordinate the 
project’s activities with existing 
bilingual education training and teacher 
preparation programs at the IHE. 

(20 U.S.C. 3233(a)(1)) 

8. PART 123g—BILINGUAL 
EDUCATION: DESEGREGATION 
SUPPORT PROGRAM [RESERVED] 

Authority: Title VII of the Elementary 
and Secondary Education Act of 1965, as 
amended by Pub. L. 95-561 (20 U.S.C. 
3221-3261; 92 Stat. 2268-2264) 

9. PART 123h—BILINGUAL 
EDUCATION: FELLOWSHIP PROGRAM 

Subpart A—General 

Sec. 

123h.l What general provisions apply to 
this program? 

Subpart B—How Does an IHE Obtain 
Approval of Its Application for 
Participation? 

123h.l0 How does an IHE apply for 

participation in the Fellowship Program? 
123h.ll How does the Commissioner review 
applications for participation? 

123h.l2 How does the Commissioner 
approve IHEs? 

Subpart C—How Does an Individual Apply 
for a Fellowship? 

123h.20 Where does an individual apply? 

Subpart D—How Are Fellows Selected? 

123h.30 How does the Commissioner select 
new fellows? 

Subpart E—What Conditions Apply to a 
Fellowship Recipient? 

123h.40 What is the period of a fellowship? 
123h.41 What is the service requirement for 
a fellowship? 

123h.42 What are the requirements for 
repayment of the fellowship? 

123h.43 What is the repayment schedule? 
123h.44 What interest is charged 
123h.45 Under what circumstances is 
repayment deferred? 

123h.48 What is the length of the deferment 
of repayment? 

123h.47 Under what circumstances is 
repayment waived? 

123h.48 How shall the recipient begin to 
account for his or her obligation? 
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Authority: Title VII of the Elementary and 
Secondary Education Act of 1965, a 9 
amended by Pub. L 95-561 (20 U.S.C. 3221- 
3281; 92 Stat. 2266-2284). 

Subpart A—General 

§ 123h.1 What general provisions apply to 
this program? 

The general provisions of 45 CFR Part 
123 apply to this program. 

(20 U.S.C. 3233) 

Subpart B—How Does an IHE Obtain 
Approval of Its Application for 
Participation? 

§ 123h.10 How does an IHE apply for 
participation in the Fellowship Program? 

An IHE submits an application for 
participation which— 

(a) Provides evidence of the IHE’s 
eligibility; and 

(b) Addresses the criteria in $ 123h.ll. 
(20 U.S.C. 3233(a)(2)) 

§ 123h.11 How does the Commissioner 
review applications for participation? 

In reviewing an application for 
participation, the Commissioner 
considers the quality of the IHE’s 
graduate program of study in the field of 
bilingual education training, with 
emphasis on the following factors: 

(a) The extent to which the program 
has been adopted as a permanent 
graduate program of study offered by 
the IHE, as evidenced by— 

(1) The organizational placement of 
the program; and 

(2) The staff and resources which the 
IHE has invested in the program. 

(b) The qualifications of faculty 
members of the program, especially with 
regard to— 

(1) Their bilingual competency; 

(2) Their knowledge of the history and 
culture of the United States and of the 
principal geographic areas where the 
language(s) proposed for training is 
spoken; 

(3) Their professional status in the 
IHE; 

(4) The nature of their work; and 

(5) The percentage of time they will 
spend on the program. 

(c) The quality of the instructional 
program, including— 

(1) The extent to which it will 
adequately prepare students to train 
teachers in elementary and secondary 
schools in teaching, testing, research, 
and linguistic skills; 

(2) The extent to which it incorporates 
bilingual instruction; 

(3) The quality of the standards used 
to determine satisfactory progress in, 
and completion of. the program; and 

(4) The interdisciplinary aspects of the 
program. 


(d) The extent to which the program 
provides field based experience through 
arrangements with LEAs, SEAs, and 
persons or organizations with expertise 
in bilingual education teacher training. 

(20 U.S.C. 3233(a)(2)) 

{ 123b.12 How does the Commissioner 
approve IHEs? 

(a) The Commissioner determines 
whether to approve an IHE for 
participation with regard to one or more 
languages based on— 

(1) The quality of the application; 

(2) The IHE’s plans for recruiting and 
selecting nominees using the criteria in 
S 123h.30(d); and 

(3) The relative needs for bilingual 
education teachers by region and 
language. 

(b) The Commissioner designates the 
maximum number of fellowships by 
language that may be awarded at the 
IHE based on— 

(1) The IHE’s capacity to prepare 
teacher trainers in bilingual education; 
and 

(2) The relative needs for bilingual 
education teachers by region and 
language. 

(20 U.S.C. 3233(a)(2)) 

Subpart C—How Does an Individual 
Apply for a Fellowship? 

$ 123H.20 Where does an Individual 
apply? 

(a) An individual submits an 
application for a fellowship to the 
participating IHE(s) which he or she 
wishes to attend. 

(b) Each participating IHE establishes 
procedures for receipt of applications 
from individuals. 

(20 U.S.C. 3233(a)(2)) 

Subpart D—How Are Fellows 
Selected? 

§ 123h.30 How does the Commissioner 
select new fellows? 

(a) Each participating IHE shall 
forward to the Commissioner the names 
of individuals nominated for new 
fellowships who have been accepted for 
enrollment in the proposed program of 
study. 

(b) An IHE shall designate nominees 
in rank order by language and provide 
justification for the recommendations 
based on the criteria in paragraph (d) of 
this section. 

(c) The Commissioner selects fellows 
according to the rank orders prepared 
by the IHE, subject to the maximum 
number of fellowships per language 
designated for that IHE. 

(d) In recommending its nominees, the 
IHE shall apply the following criteria: 




(1) Academic Record. The quality of Jf 
the academic record of the applicant. Ml 

(2) Bilingual Proficiency. The ih 

applicant’s proficiency in English and \ 
the language(s) to be studied. 

(3) Experience. The quality and extent, 

of the applicant's experience in , 

providing services to, teaching, and , 
administering programs of bilingual ' 
education. 

(20 U.S.C. 3233(a)(2)) 

Subpart E— What Conditions Apply to 
a Fellowship Recipient? 

i 123h.40 What Is the period of a 
fellowship? 

A fellowship remains in effect only for 
the period that the recipient maintains 
satisfactory progress in an eligible 
program of study. 

(20 U.S.C. 3233(a)(2)) 

0 1 123h.41 What Is the service requirement 
' for a fellowship? 

(a) Upon selection for a fellowship, 
the recipient shall sign an agreement 
provided by the Commissioner to work 
in one or more of the following activities 
for a period of time equivalent to the 
period of time for which he or she 
received assistance under the 
fellowship: 

(1) Training personnel to develop and 
conduct bilingual education programs at 
IHEs. 

(2) Conducting research related to 
training bilingual education personnel. 

(3) Conducting evaluations of 
programs designed to train bilingual 
education personnel. 

(4) Developing curriculum materials 
designed for bilingual instruction. 

(5) Training personnel employed by 
SEAs. LEAs, or nonprofit private 
organizations to meet the needs of 
students of limited English proficiency 

(6) Training parents or community 
advisory groups in school districts 
serving children of limited English 
proficiency. 

(7) Working full-time as an employee 
of an SEA unit which coordinates 
training and technical assistance to 
programs of bilingual education or an 
SEA unit concerned with the 
certification of teachers in these 
programs. 

(8) Working in any other activity that 
relates to training bilingual education 
personnel which has been approved in 
advance by the Commissioner. 

(b) A recipient shall begin working in 
one of these authorized activities within 
one year of the date he or she ceases to 
be enrolled at an IHE as a full-time 
student. 

(20 U.S.C 3233(a)(0)) 
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$ I23h.42 What are the requirements for 
Repayment of the fellowship? 

I (a) If a recipient doe9 not work in one 
the activities described in 5 123h.40, 

% or she shall repay the amount of the 
fellowship. 

(b) The Commissioner prorates the 
Amount a recipient is required to repay 
based on the length of time the recipient 
\,forked in an authorized activity 
compared with the length of time during 
which he or she received assistance. 

(20 U.S.C. 3233(a)(8)) 

§ 123h.43 What Is the repayment 

schedule? 

A recipient required to repay the 
amount of a fellowship shall— 

(a) Begin repayments within one year 
of the date he or she ceases to be 
enrolled as a full-time student at an IHE; 

(b) Repay the amount owed in equal 
monthly installments of at least $30 
each; and 

(c) Repay the required amount, 
including interest, no later than 15 years 
after the beginning of the repayment 
period. This period is extended if the 
Commissioner grants a deferment 

(20 U.S.C. 3233(a)(6)) 

§ 123h.44 What Interest 1s charged? 

(a) The Commissioner charges a 
recipient interest on the unpaid balance 
owed by the recipient at the rate of 
seven percent per year. 

(b) No interest is charged for the 
period of time— 

(1) That precedes the date on which 
the recipient is required to commence 
repayment; or 

(2) During which repayment has been 

deferred. 

(20U.S.C. 3233(a)(6)) 

5 I23h.45 Under what circumstances Is 
repayment deferred? 

The Commissioner may defer 
repayment if the recipient— 

(a) Suffers from a serious physical or 
mental disability that prevents or 
substantially impairs the recipient’s 
employability in authorized work; 

(b) Is unable to secure employment in 
any of the authorized work activities; 

(c) Re-enrolls as a full-time student at 
an IHE; 

(d) Is a member of the Armed Forces 
of the United States; 

(e) Is in service as a volunteer under 
the Peace Corps Act; 

(f) Is a full-time volunteer under Title I 
of the Domestic Volunteer Service Act 
of 1973; or 

(g) Demonstrates to the 
Commissioner’s satisfaction the 
existence of circumstances that prevents 


him or her from making a scheduled 
payment(s). 

(20 U.S.C. 3233(a)(6)) 

9 123h.46 What It the length of the 
deferment of repayment? 

(a) A recipient shall renew a 
deferment on a yearly basis, unless the 
Commissioner determines otherwise. 

(b) Deferments for military, Peace 
Corps, or Domestic Volunteer service 
may not exceed three years. 

(20 U.S.C 3233(a)(8)) 

9 I23h.47 Under what circumstances Is 
repayment waived? 

The Commissioner may waive 
repayment if the recipient— 

(a) Suffers from a serious physical or 
mental disability that permanently 
prevents or substantially impairs the 
recipient’s employability in authorized 
work; or 

(b) Demonstrates the existence of 
other extraordinary circumstances that 
justify a waiver. 

(20 U.S.C 3233(a)(6)) 

9 123h.4$ How shall the recipient begin to 
account for his or her obligation? 

(a) Within one year of the date a 
recipient ceases to be enrolled as a full¬ 
time student at an IHE, the recipient 
shall submit to the Commissioner one of 
the following items: 

(1) A description of the authorized 
work in which he or she is employed. 

(2) The first monthly payment 
required under §9 123h.42-123h.43; or 

(3) A request for a deferment or 
waiver as described in 95 123h.45- 
123h.47, accompanied by a statement of 
justification. 

(b) A recipient who submits a 
description of authorized work under 
paragraph (a)(1) of this section shall 
notify the Commissioner on a yearly 
basis of the period of time during the 
preceding year that he or she was 
employed in such work. 

(20 U.S.C. 3233(a)(6)) 

10. PART 1231—BILINGUAL 
EDUCATION: MATERIALS 
DEVELOPMENT PROJECTS PROGRAM 

Subpart A—General 

Sec. 

1231.1 What general provisions apply to this 
program? 

Subpart B—What Kinds of Activities Does 
the Office of Education Assist? 

123i.lO What activities are eligible for 
assistance? 


Subpart C—[Reserved] 

Subpart D—How Is a Grant Made? 

123i.30 What selection criteria does the 
Commissioner use? 

Subpart E—What Conditions Apply to a 
Grantee? 

123i.40 What requirements apply to all 
grantees? 

Authority: Title VII of the Elementary and 
Secondary Education Act of 1965. as 
amended by Pub. L 95-561 (20 U.S.C. 3221- 
3261; 92 Stat 2268-2284) 

Subpart A—General 

§ 1231.1 What general provisions apply to 
this program? 

The general provisions of 45 CFR Part 
123 apply to grants awarded under this 
program. 

(20 U.S.C. 3231 (a)(1), (a)(4)) 

Subpart B—What Kinds of Activities 
Does the Office of Education Assist? 

9 1231.10 What activities are eligible for 
assistance? 

The following activities are authorized 
for Materials Development Projects: 

(a) Developing, testing, and 
disseminating instructional and testing 
materials for use in programs of 
bilingual education. 

(b) Developing instructional materials 
for use by IHEs in training persons who 
are participating in, or preparing to 
participate in, programs of bilingual 
education. 

(c) Conducting needs assessments to 
determine specific needs for materials 
development 

(d) Carrying out any other activity 
which the Commissioner approves in 
advance as necessary for the 
development of bilingual education 
materials. 

(20 U.S.C 3231 (a)(1), (a)(4)) 

Subpart C—[Reserved) 

Subpart D—How Is a Grant Made? 

5 1231.30 What selection criteria does the 
Commissioner use? 

The Commissioner uses the following 
criteria. These criteria Ml worth a total 
of 115 possible points: 

(a) Needs identification . (50 points) 
The Commissioner considers the 
extent to which— 

(1) The applicant has identified, by 
reliable and objective means, the nature 
and magnitude of the needs for the kinds 
of materials to be developed in the 
language^) proposed for the project; (15 
points) 

(2) The applicant proposes to develop 
needed materials in languages for which 
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materials are not available 
commercially; (15 points) and 

(3) The project will not duplicate 
material that is currently available. (20 
points) 

(b) Materials evaluation. (15 points) 

The Commissioner considers the 

adequacy of the applicant's plans to test 
the materials as they are developed to 
determine whether they meet the needs 
identified in the application. 

(c) Coordination. (15 points) 

The Commissioner considers the 

applicant’s plan for arranging—through 
coordination with EDACs, agreements 
with commercial resources, and other 
similar arrangements—for the testing, 
publication, and dissemination of the 
materials to be developed. 

(d) Plan of operation. (10 points) 

The Commissioner reviews each 

application for information that shows 
the quality of the plan of operation for 
the project. Specifically, the 
Commissioner looks for information that 
shows— 

(1) An effective plan of management 
that ensures proper and efficient 
administration of the project; 

(2) A clear description of how the 
objectives of the project relate to the 
purpose of the program; and 

(3) A clear description of the way the 
applicant plans to use its resources and 
personnel to achieve each objective. 

(e) Budget. (5 points) 

The Commissioner reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. Specifically, the 
Commissioner considers— 

(1) The adequacy of the budget to 
support project activities; and 

(2) The reasonableness of costs in 
relation to project objectives. 

(f) Personnel. (20 points) 

The Commissioner considers— 

(1) The quality of key personnel, as 
evidenced by— 

(i) The qualifications of the project 
director and other key personnel used in 
the project (To determine the 
qualifications of a person, the 
Commissioner considers evidence of 
experience in fields related to the 
objectives of the project, as well as 
other information that the applicant 
provides.); 

(ii) The time that each person plans to 
commit to the project; and 

(iii) The extent to which the applicant, 
as part of its non-discriminatory 
employment practices, encourages 
application for employment from 
persons who are members of groups that 
have been traditionally 
underrespresented, such as— 

(A) Members of racial or ethnic 
minority groups; 


(B) Women; and 

(C) Handicapped persons; and 

(2) The quality of the applicant's plan 
to recruit and employ for the project 
bilingual personnel who are 
knowledgeable of the history and 
culture(s) of the principal geographic 
areas where the language(s) for which 
materials are to be developed is spoken. 
(20 U.S.C. 3231(a)(1). (a)(4), and (b)(3)) 

Subpart E—What Conditions Apply to 
a Grantee? 

S 1231.40 What requirements apply to all 
grantees? 

A grantee shall employ bilingual 
personnel for the project, to the extent 
possible. 

(20 U.S.C. 3231(b)(3)(H)) 

Note.—This Appendix is being published 
for informational purposes only and will not 
be published in Title 45 Code of Federal 
Regulations. 

Appendix 

Summary of Comments and Responses 

The following is a summary of the 
comments received on the notice of 
proposed rulemaking (NPRM) for the 
Bilingual Education Program. The 
comments are arranged in the order of 
the sections of the proposed regulations 
to which they pertain. Each set of 
comments is followed by a response 
that indicates any change that has been 
made to the regulations or why no 
change was considered appropriate. 

Many of the added provisions and 
changes in the language and format of 
the final regulations are not discussed 
below. They were prompted by 
numerous commenters who expressed 
confusion about the intent or meaning of 
certain provisions and the 
inconsistencies between the language of 
the Act and the regulations. 

Part 123—Bilingual Education: General 
Provisions. 

§ 1231.1 Bilingual Education Programs. 

Comment. Several commenters 
requested a clarification of the 
distinction between the Basic Projects 
and Demonstration Projects programs 
and asked what legal authority justified 
the Demonstration Projects Program. 

Response. The legal authority for the 
Demonstration Projects Program is 
contained in Section 721(a)(1) of the Act, 
which states that funds “shall be used 
for the establishment, operation, and 
improvement of programs of bilingual 
education", (emphasis added) 

The legal authority, eligible 
applicants, authorized activities, grant 
requirements, and several of the 
selection criteria are the same for the 


Basic Projects and Demonstration 
Projects programs. The distinction I 
between the two programs is the \ 
emphasis of the Demonstration Projeqf;.' 
Program on promoting innovative and! \ 
exemplary approaches to operating ^ 
programs of bilingual education which 
can be replicated in school districts 
where there are similar needs and 
resources. The Commissioner believes 
that identification and validation of 
successful Demonstration projects will 
enhance the capability of other school 
districts to operate successful programs 
of bilingual education and to improve 
services to their special populations. 

Comment. Several commenters 
questioned the legal authority for the 
Support Services Projects Program. 

Response. Section 721(a)(4) of the Act 
authorizes funds for “providing 
technical assistance for, and taking 
other steps leading to the development 
of, [programs of bilingual education]". 
This section provides the authority for 
Support Services Projects; Evaluation. 
Dissemination, and Assessment Centers 
(EDACs). EDACs (formerly 
Dissemination and Assessment Centers) 
provide assistance in evaluation, 
dissemination, and materials 
assessment to programs of bilingual 
education and bilingual education 
training programs within designated 
service areas. The legal authority for the 
Support Services Projects; Bilingual 
Education Service Centers (BESCs) is 
contained in Section 721 and in Section 
723, which authorizes training programs. 
BESCs (replacing Training Resource 
Centers) provide training and other 
support services to programs of bilingual 
education and bilingual education 
training programs within designated 
service areas. 

Comment. Several commenters 
questioned the legal authority for the 
new School of Education Projects 
Program. 

Response. The legal authority for the 
School of Education Projects Program is 
contained in Section 723(a)(l)(A)(ii) of 
the Act which states that M# # * the 
Commissioner shall, through grants to, 
and contracts with, eligible applicants 

• * * provide for * * # special training 
programs designed * * * to encourage 
reform, innovation, and improvement in 
applicable education curricula in 
graduate education, in the structure of 
the academic profession, and in 
recruitment and selection of higher 
education and graduate school facilities 

[sic] as related to bilingual education 

* • * «• 

The law authorizes training programs 
and activities designed for innovation, 
reform, and improvement of curricula at 
institutions of higher education (IHEs), 
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For the past four years. Title VII has 
funded teacher preparation training 
projects with innovation and reform 
components. However, in many 
instances IHEs do not have the 
capability to train teachers or to develop 
and implement curricula. This program 
will assist IHEs in developing their 
capability to provide training and 
expand their programs to include other 
fields of study useful in conducting 
programs of bilingual education. 

Comment One commenter questioned 
the use of the term “persons of limited 
English language proficiency” in 
describing the authorized activities 
under the Research and Development 
Program. The commenter suggested that 
the language in the Act be substituted. 

Response . A change has been made. 
The Commissioner agrees with the 
commenter. The regulations now use the 
phrase “persons who have language 
proficiencies other than English”. 

Comment Several commenters asked 
the meaning of S 123.1(f) which stated 
that funds may be reserved for each of 
the programs and competitions 
authorized in the regulations. 

Response. A change has been made. 
The paragraph has been deleted to 
prevent confusion. Its purpose was 
merely to inform the public that the 
Commissioner publicly announces the 
availability of funds for each program 
annually. Those statements are included 
in the application notices published in 
the Federal Register. 

5 123.2 Who is eligible for assistance 
under these programs? 

Comment Several commenters 
suggested that the regulations should 
make it clear that a nonprofit institution 
or organization of an Indian tribe which 
operates an Indian school is eligible for 
a grant 

Response . No change is necessary. 

The definition of a “local educational 
agency” (LEA) in $ 123.4 of the 
regulations includes “a nonprofit 
institution or organization of an Indian 
tribe that operates an elementary or 
secondary school in which Indian 
children constitute more than 50 percent 
of the enrollment”. Section 123.2 statdfc 
that an LEA is eligible to apply for a 
grant. 

Comment One commenter questioned 
the omission of the requirement that an 
IHE consult with an LEA or a State 
educational agency (SEA) prior to 
submitting an application for 
participation in the Fellowship Program. 

Response . No change has been made. 
Section 721(b)(3)(D) of the Act requires 
that the SEA be given an opportunity to 
comment on an application for a grant. 
However, under the Fellowship 


Program, an IHF does not receive a 
grant. Rather, it receives approval of its 
request to have its program declared 
eligible for students who apply for 
fellowships. The IHE receives no 
financial assistance. As a result, the IHE 
is not subject to Section 721's 
requirement for SEA review. 

Comment Several commenters asked 
why eligibility for fellowships was 
limited to students enrolled in post¬ 
master's degree programs. 

Response . The Commissioner has 
determined that the training provided in 
post-master's degree programs will best 
prepare students to become successful 
trainers of teachers for bilingual 
education. 

§ 123.3 What regulations govern these 
programs? 

Comment Several commenters 
requested further explanation of the 
regulations which apply to the Bilingual 
Education Program. Specifically, they 
asked which sections of the Education 
Division General Administrative 
Regulations (EDGAR) applied. 

Response. Section 123.3 has been 
rewritten to clarify the applicability of 
EDGAR to the Bilingual Education 
Programs. 

§ 123.4 What definitions apply to these 
programs? 

Comment Several commenters 
suggested revisions in the definition of 
“appropriate bilingual personnel”. One 
commenter questioned the use of that 
term instead of a term which more 
closely reflects legislative language. 
Other commenters suggested that the 
definition include a requirement that the 
personnel be qualified or certified under 
State and local law to teach their 
assigned subjects and grades. Another 
suggested that the personnel be trained 
in bilingual education teaching methods. 
Several commenters recommended that 
the definition require proficiency in the 
English language and the ability to 
communicate effectively with parents of 
the children served in the parents' 
native language(s). 

Response. A change has been made. 
All the above recommendations have 
been incorporated into the definition. 
The term “appropriate bilingual 
personnel” has been replaced with 
“qualified bilingual personnel”, a term 
more reflective of the statutory 
language. 

Comment. Several commenters 
suggested revisions in the definition of 
“limited English proficiency” to parallel 
the language in the Act. Commenters 
questioned the use of “home” instead of 
“environment” and the use of “language 


most relied on for communication” 
instead of “dominant language”. 

Response. Several changes have been 
made to reflect the language used in the 
Act However, there is no change in the 
language “who comes from a home in 
which a language other than English is 
most relied upon for communication”. 
Section 703(a)(1)(B) of the Act 
authorizes the Commissioner to further 
define “individuals who come from 
environments where a language other 
than English is dominant”. 
“Environments” is defined as the 
individuals' homes. “Dominant” 
language is defined as the language 
most relied upon for communication in 
the home. The Commissioner believes 
that these provisions clarify the 
statutory language. 

Comment. Several commenters 
questioned why the regulations* 
definition of a "program of bilingual 
education” differed from the definition 
in the law. Specifically, commenters 
questioned why the definition of, and 
requirements pertaining to, a program of 
bilingual education appeared both in 
this section and in the sections on grant 
conditions under the Basic Projects 
Program. Commenters also questioned 
why the regulations emphasized 
appreciation of the cultures represented 
within the LEA. 

Response. A change has been made. 
The definition in 5 123.4 has been 
revised to reflect the language in Section 
703(a)(4)(i) of the Act. The requirements 
pertaining to a program of bilingual 
education in Section 703(a)(4)(BHF) of 
the Act are included as grant 
requirements under the Basic Projects 
Program (§§ 123a.40-123a.44 of the final 
regulations). 

We have retained the phrase, “with 
emphasis on those cultures represented 
in die LEA”, in the definition. This 
provision is intended to encourage an 
applicant planning programs of bilingual 
education to focus on the cultures and 
backgrounds of the children in the LEAs 
schools, rather than on ethnic groups 
which have limited relevance for 
program participants. 

9 123.21 How does an applicant use 
regulations and apply for funds? 

Comment Several commenters 
suggested that this section was 
unnecessary. 

Response. This section has been 
deleted. 

§ 123.30 What general criterion does 
the Commissioner apply? 

Comment Several commenters 
questioned the placement of this 
criterion in the general provisions. 
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Response. A change has been made. 
A criterion rating the applicants plan to 
recruit and employ qualified bilingual 
personnel for the project has been 
added to the selection criteria for the 
Basic Projects and Demonstration 
Projects programs. A similar criterion 
rating the applicant's plan to recruit and 
employ bilingual personnel for the 
project has been included in the 
selection criteria for the State 
Educational Agency Projects for 
Coordinating Technical Assistance, 
Support Services Projects, Training 
Projects, School of Education Projects, 
and Materials Development Projects 
programs. 

{ 123.40 What is the length of the 
project period? 

Comment Several commenters 
questioned whether it was our intention 
to require fellowship recipients to 
compete for their fellowships annually. 

Response. A change has been made. 
That interpretation was not intended. 
Fellows are not required to compete 
annually for awards. If funds are 
available, fellowships will be awarded 
to recipients who maintain satisfactory 
progress in the approved program of 
6tudy for the maximum number of years 
allowed by the regulations. 

§ 123.41 What are other specific 
provisions? 

Comment One commenter questioned 
whether the Commissioner or the 
grantee sets the rates for stipend 
amounts for short-term training. Several 
commenters suggested that the 
regulations require that rates be 
established in accordance with locally 
negotiated labor contracts. 

Response. No change is required. The 
regulations permit the grantee to set 
stipend amounts for short-term training 
in accordance with its prevailing 
policies and rates for compensation 
(which include negotiated labor 
contracts) for training not funded under 
the Act. The Commissioner does not 
establish the rate. However, the 
requested amount is reviewed to ensure 
that it is commensurate with the 
applicant's existing rate. 

Part 123a—Direct Grants Program 

Subpart B—Basic Projects in Bilingual 
Education Program 

S 123a. 10 What activities are eligible 
for assistance? 

Comment One commenter questioned 
the use of the word "persons" instead of 
"personnel" in referring to individuals 
eligible for training activities. Several 
commenters recommended that training 
parents of children participating in a 


Basic project be allowed as an eligible 
activity. 

Response. No change has been made 
in the use of the word "persons". The 
word "persons" rather than "personnel" 
is used in the regulations because 
"personnel" implies employment status 
in the project Use of the word 
"personnel" might result in the exclusion 
of volunteers and others not directly 
employed by the project. The use of the 
word "persons" emphasizes that 
eligibility is open to individuals who are 
participating in. or preparing to 
participate in, the project 

The regulations nave been revised to 
specifically include parents of students 
enrolled in programs of bilingual 
education as eligible participants in 
training programs. A new paragraph has 
been added to this section which 
authorizes training for parents to enable 
them to participate more fully in the 
education of their children. 

S 123a.ll What is a program of 
bilingual education? 

Comment While a few commenters 
questioned the lack of conformity 
between the language in this section and 
the language in the law describing the 
purpose of a program of bilingual 
education, a greater number criticized 
the stated purpose as too restricting. 
These commenters also disagreed with 
the requirement in the definition of a 
"program of bilingual education" 

(5 123.4) that the native language of 
students be employed in these programs 
only to the extent necessary to assist 
children of limited English proficiency in 
improving their English language skills. 
The commenters asserted that the 
purpose of a program of bilingual 
education should be to promote 
bilingualism and urged that the 
regulations be revised to include several 
of the bilingual education objectives 
proceeding from the recent Report of the 
President's Commission on Foreign 
Languages and International Studies. 

Response. The purpose of a program 
of bilingual education and the extent 
that native language may be used in 
instructing children of limited English 
proficiency are clearly defined in the 
law. The Act does not authorize foreign 
language instruction; local school 
districts are restricted in their provision 
of native language in a program under 
the Act. However, former grantees 
under the Act may adopt local strategies 
to overcome the foreign language 
deficiencies of United States citizenry 
that were identified in the Report of the 
President's Commission. After cessation 
of Federal support, a local school 
district could increase its emphasis on 
non-English language instruction to 


provide opportunities for English 
dominant children to learn a second 
language. A local school district, 
benefitting from the capability 
developed through Federal support, 
could implement many of the 
recommendations called for in the 
Report of the President's Commission. 

In addition, the final regulations have 
been revised to include a new priority in 
the Demonstration Projects Program for 
exemplary approaches to providing for 
the participation of children whose 
language is English in a program of 
bilingual education. Under Section 
703(a)(4)(B) of the Act, up to 40 percent 
of the participants in a program of 
bilingual education may be children 
whose language is English. Projects 
under this priority will demonstrate 
approaches to broadening the 
understanding of these children about 
languages and cultural heritages other 
than their own, in addition to assisting 
children of limited English proficiency to 
improve their English language skills. 

§ 123a.l2 Are there programs for 
children of limited Spanish proficiency? 

Comment Several commenters, citing 
the provisions in the statute pertaining 
to programs of bilingual education in 
Puerto Rico, suggested that all language 
groups be allowed to conduct activities 
to improve and retain the native 
language proficiency of children who are 
of limited English proficiency. Several 
commenters suggested that Native 
Americans be singled out for special 
consideration. 

Response. No change has been made. 
The commenters appear to have 
misunderstood the purpose of the 
program authorized for Puerto Rico, 
where Spanish is the principal language 
of commerce and the official language of 
instruction. That program is designed to 
teach Spanish to non-Spanish speakers, 
such as children who move to Puerto 
Rico from the mainland. It is not 
intended as a Spanish language 
maintenance program. The statute 
authorizes services to children of limited 
Spanish proficiency only in Puerto Rico. 

S 123a.21 What requirements pertain to 
advisory councils? 

Comment One commenter questioned 
the need for the requirement that an 
applicant provide the advisory council 
with adequate resources. Several 
commenters recommended an additional 
requirement—that the resources include 
staff with skills in the native language(s) 
of the council members. Several 
commenters asked for the rationale for 
establishing a minimum number of 
advisory council members. One 
commenter questioned the requirement 
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that the council participate in the 
planning of the project 

Response. The Commissioner is 
retaining the requirement that the 
applicant provide adequate resources to 
the advisory council to carry out its 
advisory functions and has adopted the 
recommendation that those resources 
include staff with language skills in the 
native language of the council members. 
The regulations require that the council 
be composed of at least seven persons 
in the belief that a council composed of 
less than seven members would not be 
appropriately representative. The 
Commissioner has added a requirement 
that the applicant must solicit 
nominations for membership on the 
council. The requirement that the 
council participate in planning the 
project is intended to encourage 
advisory council involvement early in 
the process of developing the 
application before important decisions 
such as site selection, languages to be 
served, and means of determining 
language proficiency are made final. 

§ 123a.22 What requirements pertain to 
participation of children enrolled in 
nonprofit private schools? 

Comment. Commenters noted that 
requirements for participation of 
children enrolled in nonprofit private 
schools appeared in three sections of the 
regulations—§§123a.22,123a.40, and 
123a.60. They suggested that the 
requirements be combined into one 
section. Several commenters asked why 
the language in the law was not used to 
describe those requirements which 
pertain to serving private school 
children. Several commenters 
recommended that an LEA be allowed 
to provide programs for nonprofit 
private school children where languages 
and grades are not similar. 

Response. A change has been made. 
The requirements of the three sections 
have been combined into one section, 

§ 123a.21. The service requirements have 
been revised to reflect the statutory 
language. A provision has been added 
which allows an applicant to propose a 
program for private school children, 
even where the languages and grades to 
be served are not similar. 

§ 1230.23 What are the requirements 
for training activities? 

Comment. One commenter suggested 
the addition of a provision making clear 
that an applicant under the Basic 
Projects and Demonstration Projects 
programs must include auxiliary and 
supplementary training programs in its 
application. Several commenters 
questioned the regulations' use of the 
words "associated with" a program of 


bilingual education, rather than the 
legislative language "participating in, or 
preparing to participate in". 

Commenters also questioned the 
completeness of the list of persons 
eligible for training. 

Response. A change has been made. 

A provision requiring an applicant to 
include a training component in its 
application has been added. 

The words "participating in, or 
preparing to participate in" have been 
substituted for "associated with" 
throughout the regulations. The list of 
those persons eligible for training 
activities has been deleted from the 
regulations. Any person participating in, 
or preparing to participate in, a program 
of bilingual education is eligible for 
training. 

S 123q. 24 What requirements pertain 
to identifying children of limited English 
proficiency? 

Comment Several commenters 
requested clarification of the provisions 
in this section. Commenters noted that 
the words "examination" and 
"evaluation" seemed to be used 
interchangeably and that the word 
"trained personnel", used to describe 
those conducting the assessment, was 
vague. Several commenters suggested 
that the assessment of English language 
skills be concentrated on the 
performance of the children within the 
context of the language arts curriculum. 
Several commenters suggested that, 
where possible, applicants should use 
assessment procedures previously 
approved by the Office for Civil Rights 
(OCR). 

Response. A change has been made. 
The reference to the qualifications of the 
personnel conducting the assessment 
has been deleted to prevent confusion. 
The regulations now require that the 
assessment of children include their 
proficiency in understanding, speaking, 
reading, and writing English. An 
applicant which has an assessment 
procedure previously approved by OCR 
may use that assessment procedure. The 
reader will note that other revisions 
were made to clarify the intent of this 
section. 

5 I23a.30 What are the selection 
criteria? 

This section generated the greatest 
number of comments. The discussion of 
comments received on this section is 
arranged in the order of the paragraphs 
of the section to which they pertain. 

§ 123a.30(a) Need. 

Comment. Commenters almost 
uniformly opposed the selection 
criteria's emphasis on the need of the 


applicant rather than the quality of the 
proposal, and asked for the rationale for 
that emphasis. Many commenters 
questioned the fairness of awarding 
points based on the number and 
percentage of children of limited English 
proficiency enrolled in the school(s) and 
LEA(8) to be served by the project. Some 
commenters charged that those criteria 
unfairly discriminated against school 
districts that were small, rural, or did 
not have a heavy concentration of 
children of limited English proficiency. 
Others claimed that the quantitative 
criteria discriminated against those 
LEAs which had achieved a racial or 
language balance among its students. 

Response. A change has been made. 
The intent of the need based funding 
criteria was to increase the objectivity 
of the review process and to direct 
support toward the highest 
concentrations of children of limited 
English proficiency. However, the 
negative public comment which these 
criteria generated indicated that the 
criteria would not accomplish those 
objectives and would, in some cases, 
prove discriminatory against small 
school districts, school districts which 
have achieved desegregation among 
students, and school districts which 
support their own programs of bilingual 
education. The criteria relating to the 
number of children of limited English 
proficiency to be served by the project 
has been withdrawn. Thirty-five of the 
50 points assigned to the section on 
need were redistributed among criteria 
measuring the quality of an application. 

Comment Several commenters 
requested clarification of the criterion 
(paragraph (a)(4)) which awarded points 
based on the percentage of children of 
limited English proficiency never before 
enrolled in a bilingual education 
program. The commenters claimed that 
it discriminated against school districts 
which operated programs of bilingual 
education that were not funded under 
the Act The proposed criterion would 
discourage school districts from 
continuing or establishing their own 
programs of bilingual education. 

Response. Ten points were retained 
for the criterion which rates the 
percentage of children of limited English 
proficiency to be served by the project 
who have never been enrolled in a 
program of bilingual education. The 
words "under the Act" were added to 
eliminate possible discrimination 
against applicants operating programs of 
bilingual education without Title VII 
support. 

Comment Several commenters 
requested a clarification of the low- 
income funding criterion (paragraph 
(a)(5)) and questioned the difference 
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between the high percentage of low- 
income children to be served used to 
assign points in this point system and 
the much lower percentage used to 
determine those school attendance 
areas eligible for funding under Title I of 
the Elementary and Secondary 
Education Act. 

Response. The new cut-off for 
assigning points in the low-income 
criterion is based on the percentage of 
children to be served who are members 
of low-income families. The lower range 
is more compatible with the low-income 
eligibility criteria used by the Title I 
program. 

§ 123a.30(b) Industrial approach. 

Comment. Several commenters noted 
that paragraph (b) was misnamed. They 
suggested that a new criterion be added 
that did, in fact, rate the instructional 
approach of the project. 

Response. A change has been made. 
Paragraph (b) has been renamed 
“Rationale for selection of project sites 
and participants”, a title which more 
accurately reflects the intent behind the 
criteria contained in that paragraph. A 
new paragraph (c), “Instructional 
approach”, includes funding criteria 
related to the quality of applicant’s 
instructional plan. 

5 123a.30(d) Commitment and 
capacity. 

Comment. Several commenters 
questioned the basis for requiring a 
special justification from certain 
grantees who have received a grant 
under the Act within three years prior to 
applying for an additional grant. 

Response. The requirement for a 
special justification is based on the 
capacity building emphasis in the 1978 
amendments to the Act. In the past, 
applicants have been able to reapply for 
essentially the same project—that is, a 
project proposing to serve the same 
school(s), languagfe(s), and grade(s). As 
a result, numerous school districts have 
received what amounts to an 
entitlement for a certain segment of its 
students. This provision is designed to 
enable the Commissioner to scrutinize 
that kind of application to determine 
why previous support for training and 
instructional services has not had a 
lasting impact. If the language(s), 
schools), and grade level(s) to be 
served by the project are significantly 
different, this provision would not apply. 
But, when an applicant proposes a 
project identical to one previously 
supported under the Act, this provision 
serves as the basis for questioning the 
applicant's commitment to bilingual 
education. 


Comment Several commenters asked 
whether improvements in the 
capabilities of existing staff would be 
considered as evidence that a prior 
grantee has employed, and will continue 
to employ, qualified bilingual personnel. 

Response. The provision requiring 
evidence of increased employment of 
qualified bilingual personnel has been 
revised. Evidence of the improved 
capability of the existing staff will also 
be considered under this criterion. 

§ 123a.30(e) Discretionary criteria. 

Comment. Several commenters 
requested clarification of the factors 
which the Commissioner considers in 
awarding grants. Several commenters 
recommended that OBE establish a cut¬ 
off score above which an application 
must rank to be considered for funding. 

Response. A new section has been 
added which contains the 
considerations for funding. This section 
also provides that the Commissioner 
will publish a cut-off score which 
applicants must meet, based on the 
selection criteria in $ 123a.30, in order to 
be considered for funding. The cut-off 
score will be announced annually in the 
application notice published in the 
Federal Register. 

5 123a.41 Is there a requirement for an 
advisory committee? 

Comment Several commenters asked 
why 60 days were allowed as the time 
within which an advisory committee 
must be established. 

Response. No change has been made. 
Sixty days seems a reasonable length of 
time for the applicant to have identified 
the children who will participate in the 
program, the parents of whom select 
committee representatives. Any less 
time may not be adequate to enable the 
parents to select the committee. 

S 123a.44 Where is a program of 
bilingual education offered? 

Comment Several commenters 
suggested that teacher training and 
curriculum development activities may 
take place outside the project school if 
those activities are centralized. 

Response. A change has been made. 
The regulations state that centralization 
of those activities outside the project 
school is acceptable. 

§ 123a.46 What children must be 
served? 

Comment One commenter asked why 
the language in the regulations differed 
from the language in the Act which 
contains these requirements. Several 
commenters requested clarification of 
the required biannual evaluation of each 
child enrolled in a program of bilingual 


education. A few commenters suggested 
that the evaluation should be conducted 
annually. 

Response. A biannual evaluation of 
participating students is required by 
Section 721(b)(3)(F) of the Act. The 
regulations have been revised to clarify 
that the biannual evaluation must be 
based on the same standards used for 
the initial assessment to identify 
children of limited English proficiency. 

Additional Comments on the Basic 
Projects Program 

Comment Several commenters 
recommended that the Commissioner 
publish guidelines for the development 
of an evaluation plan and rate the 
adequacy of the plan in a selection 
criterion. 

Response. A change has been made. 

A new section has been added which 
sets out the requirements for an 
evaluation plan. A criterion rating the 
plan has been added. 

Comment Several commenters 
suggested that the regulations include 
the requirement that a grantee inform 
parents of children participating in the 
project of the instructional goals of the 
program and the progress of their 
children in the program. 

Response. That requirement has been 
included in $ 123a.46 of the final 
regulations. 

Comment One commenter questioned 
the absence in the NPRM of the 
conditions and procedures by which the 
Commissioner terminates a grant* when 
a grantee no longer is in need of 
assistance. 

Response. A change has been made. 

A new section, { 123a.47, states that the 
Commissioner may issue an order to an 
LEA that no longer has a long-term need 
for assistance under the Act to submit a 
revised application setting forth a 
schedule under which assistance will be 
terminated within five years after 
issuance of the order. The Commissioner 
issues such an order in accordance with 
the conditions, criteria, and procedures 
set forth in Section 721(b)(2) of the Act. 
Any additional procedures that the 
Commissioner determines are necessary 
to implement that section will be 
published as a proposed rule for public 
comment. 

Subpart C—Demonstration Projects 

Comment. Commenters asked 
whether the authorized activities and 
grant requirements under the Basic 
Projects Program also apply under the 
Demonstration Projects Program. 

Response. All authorized activities 
and application and grant requirements 
under the Basic Projects Program also 
apply under the Demonstration Projects 
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Program. References have been added to 
the appropriate sections in this part to 
make this clear. 

§ 123a.ll0 What activities are eligible 
for assistance? 

Comment. One commenter noted that 
a project serving preschool children 
must be preparatory and supplementary 
to a program of bilingual education. A 
number of commenters suggested that 
additional target groups and exemplary 
approaches be recognized as priorities. 
Several commenters requested 
clarification of the procedures the 
Commissioner uses to review 
applications proposing priorities. 

Response . A change has been made. 
Language has been added which 
clarifies that a program proposing to 
serve preschool children must be 
preparatory and supplementary to a 
program of bilingual education. 

In response to public comment, 
several priorities were added to the list 
in the NPRM. The following target 
groups were added: children of 
migratory workers; recent immigrants; 
and high school students preparing to 
enter the job market. In addition, 
instructional technology and 
participation of children whose language 
is English were added as components of 
a program of bilingual education for 
which exemplary approaches may be 
demonstrated. 

New provisions were added to this 
section to explain how the 
Commissioner selects priorities and 
reviews applications. 

5 123a. 131 What specific criteria are 
used to evaluate applications? 

Comment Most of the comments on 
this section questioned the relevance of 
the selection criteria. Commenters 
suggested that the criterion which rates 
the extent to which the project fulfills an 
identified need not currently addressed 
by funded projects is inappropriate. The 
Commissioner's selection of priorities is 
based on the need for projects proposing 
such activities. Commenters noted that 
the criterion which rates the extent to 
which the project will produce needed 
curricula is equally applicable to all 
Basic projects and, therefore not specific 
to the Demonstration Projects Program. 
Commenters suggested the addition of 
selection criteria which rate the 
exemplary nature of a proposed 
Demonstration project. 

Response. The criteria in the NPRM 
have been replaced with criteria that are 
based on the distinctions between 
projects proposed under the 
Demonstration Projects Program and 
those proposed under the Basic Projects 
Program. The new criteria rate the 


extent to which the project's activities 
are designed to effectively demonstrate 
a unique, creative, or exemplary 
approach, make use of current research 
findings, and produce a plan for 
replication. 

Subpart D—State Educational Agency 
(SEA) Projects for Coordinating 
Technical Assistance 

5 123a.210 What activities are eligible 
for assistance? 

Comment. Several commenters asked 
whether the purpose of grants under this 
program was to coordinate or to provide 
technical assistance to programs of 
bilingual education. A few commenters 
questioned the appropriateness of some 
of the eligible activities as they were 
stated in the NPRM. In addition to 
recommending language changes in this 
section, several commenters suggested 
additional activities for inclusion in the 
list of activities eligible for support 

Response. This section has been 
revised to make it clear that the role of 
the SEA is one of coordinating technical 
assistance activities within the State. In 
response to suggestions from 
commenters, the following two activities 
were added to the list of eligible 
activities: Coordinating assistance to 
improve the quality and efficiency of 
bilingual education data-gathering 
activities; and coordinating the 
development of procedures for assessing 
the training needs of LEA personnel who 
are participating in, or preparing to 
participate in, programs of bilingual 
education funded under the Act. 

S 123a.230 How are funds distributed 
to SEAs? 

Comment A few commenters asked 
why a cut-off score was established for 
this program and requested clarification 
of the provision authorizing the 
Commissioner to request an SEA to 
revise and strengthen its proposed 
project. One commenter suggested that 
funds to tied directly to the quality of 
the proposed activities. 

Response. The purpose of the cut-off 
score is to ensure the quality of the 
projects funded. There has been a 
change in, and clarification of. the 
procedures by which the Commissioner 
approves partial funding of those 
applications which meet the cut-off 
score. The Commissioner funds only 
those proposed components of an 
application that are of sufficient quality 
to result in the proper and efficient 
conduct of the project. However, the 
Commissioner permits an SEA to modify 
and resubmit an application or 
component previously disapproved. The 
Commissioner sets the amount of an 


SEA’s award in accordance with the 
provisions in EDGAR, subject to the 
statutory limitation that an SEA receive 
no more than five percent of the amount 
received under the Act by LEAs in the 
State in the prior fiscal year. 

Subpart E—Support Services Projects 

5 123a.310 What are the purposes of 
support services projects? 

Comment. Several commenters asked 
if the centers could provide services to 
programs of bilingual education which 
were not supported by Title VII. One 
commenter questioned the strategy of 
using Support Services centers to deliver 
support services to programs of bilingual 
education and asked whether an 
applicant was required to be a center or 
form a center before applying for an 
award. Commenters also suggested that, 
in special cases, a center be allowed to 
provide services outside its designated 
service area. 

Response. The regulations permit 
centers to provide services to any LEA 
developing or operating a program of 
bilingual education as defined in S 123.4, 
whether or not that program is 
supported under the Act. Although the 
recipient of a Support Services grant is 
called a "center", the regulations do not 
require an applicant to be a "center" 
beforehand. 

The plan for delivery of these support 
services has been designed to centralize 
activities within regional service areas. 
In this way, efficient use of resources 
and dissemination of exemplary 
practices are encouraged. This approach 
has been used since 1975 and it has 
proved successful. A provision has been 
added which permits the Commissioner 
to request a BESC or an EDAC to 
provide assistance outside its 
designated service area when the 
Commissioner determines that center to 
be the one best equipped to provide the 
needed services. 

S 123a.3U What activities are eligible 
for support under a BESC project? 

Comment Several commenters 
suggested that the list of eligible 
activities include providing technical 
assistance to potential grantees under 
the Act in developing their applications. 
Several commenters asked whether the 
list of eligible activities was exclusive. 
They suggested that a BESC be 
permitted to propose other activities 
that would further the purpose of the 
program. 

Response. A change has been made. 
The regulations now permit a BESC to 
provide technical assistance in 
application development. A provision 
has been added which allows a BESC to 
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undertake any activity that is not 
included in this section but which has 
been approved in advance by the 
Commissioner as designed to strengthen 
programs of bilingual education or 
bilingual education training programs. 

§ 123a.3IQ What activities are eligible 
for support under an ED AC project? 

Comment Several commenters asked 
if this section means that programs of 
bilingual education are limited to using 
only those materials which have been 
evaluated by the centers. Several 
commenters asked if the assessments of 
the number and needs of eligible 
children made by an EDAC would be 
coordinated with other assessments 
conducted in the service area. As under 
the section on BESCs, commenters 
thought that an EDAC should be 
permitted to propose activities not 
included on the list of authorized 
activities. 

Response. The regulations do not 
require exclusive use of materials 
evaluated by a center, nor is materials 
evaluation restricted to materials 
produced under the Act. Any material, 
regardless of its source, may be 
evaluated by a center, and any material, 
whether or not evaluated by a center, 
may be used in a project 

A change has been made in the 
provision authorizing needs assessments 
within an EDACs service area. The 
regulations now state that an EDAC 
may conduct assessments of the number 
and needs of eligible children within the 
EDAC's service area in cooperation with 
the SEAs and LEAs in its service area. 

Finally, a provision has been added to 
this section which allows an EDAC to 
support any activity that is not included 
in this section but which has been 
approved by the Commissioner in 
advance as designed to strengthen 
programs of bilingual education and 
bilingual education training programs. 

Subpart F—Training Projects 

S 123a.410 What types of activities are 
eligible for support? 

Comment One commenter asked for 
the rationale for including the activities 
described in paragraphs (a), (c). and (e) 
as eligible activities, since they are not 
specifically mentioned in the law. 

Response . The undergraduate and 
graduate training programs authorized 
under the Training Projects Program 
provide preservice and inservice 
training to persons who are participating 
in, or preparing to participate in, 
programs of bilingual education. The 
undergraduate training program assists 
individuals in attaining undergraduate 
degrees or teaching credentials with a 


specialization in bilingual education, 
thus preparing the students for 
employment in programs of bilingual 
education. The graduate training 
program provides specialized curricula 
and training for individuals who need 
specialized skills or advanced degrees 
to participate more fully in the operation 
of programs of bilingual education. 

Providing training projects for an 
SEA’s personnel will improve the skills 
of those personnel who are working 
with, or preparing to work with, 
programs of bilingual education at the 
State level. This program is designed to 
increase the capability of SEA personnel 
to provide support for programs of 
bilingual education when Federal funds 
are reduced or no longer available. 

§ 123a.430 What are the funding 
procedures? 

Comment Several commenters 
suggested that a student receiving 
stipend support from an IHE funded 
under the Training Projects Program 
should be guaranteed that support until 
completion of his or her program of 
study or degree, regardless of whether 
the IHE scores high enough in 
succeeding grant competitions to be 
funded. 

Response . No change has been made. 
Although the Commissioner regrets the 
possible inconvenience to students, a 
grant cannot be made to fund an IHE 
unless its application receives a high 
enough score relative to other 
applicants, based on the selection 
criteria. 

( 123a.431 What are the specific 
criteria for short-term or year-round 
training institutes? 

Comment Several commenters 
questioned the appropriateness of the 
criterion in the NPRM which rates the 
extent to which the proposed project 
will use bilingual techniques in training 
participants. The commenters asked if 
that criterion meant that training 
institutes must be conducted bilingually. 

Commenters also questioned the 
number of points assigned to the 
criterion rating the impact of the project 
They suggested that the points assigned 
to this criterion be reduced from 40 
points and that the remaining points be 
distributed among additional criteria 
which rate the need for the project 

Response . A change has been made. 
Training institutes need not be 
conducted bilingually. Therefore, the 
criterion rating the extent to which 
bilingual instruction techniques are used 
no longer applies and has been deleted. 

The number of points assigned in the 
NPRM to the criterion rating expected 
improvements in participants' skills has 


been reduced from 40 to 15. Criteria 
which rate need (worth up to 15 points) 
and expected impact (worth up to 30 
points) have been added. 

§ I23a.432 What are the criteria for all 
other projects? 

Comment Commenters suggested that 
selection criteria be added which apply 
specifically to projects designed to train 
SEA personnel 

Response. A new section has been 
added which contains criteria 
specifically related to the objectives of 
projects designed to train SEA 
personnel. 

§ 123a.441 What requirements apply to 
certain grantees? 

Comment One commenter questioned 
whether the requirement that persons 
who participate in activities described 
in S 123a.410(a), (b), or (c) demonstrate 
proficiency in both English and the 
target language should also apply to 
persons who participate in activity (d). 

Response. A change has been made 
limiting the language proficiency 
requirement only to persons 
participating in activities (a) and (c). 

The purpose of the training institutes, 
activity (d), is to improve the skills of 
participants in carrying out their 
responsibilities in programs of bilingual 
education. The institutes may involve 
training in areas unrelated to the 
bilingual skills of the participants. 
Therefore, a language proficiency 
requirement does not seem reasonable. 
Similarly, since the innovation and 
reform activities in activity (b) are not 
programs of instruction, and therefore 
have no students, the language 
proficiency requirement is 
inappropriate. Since degree-granting 
programs in the field of bilingual 
education training, activities (a) and (c), 
are more comprehensive in scope, it 
does not seem unreasonable to require 
participants in those programs to 
demonstrate bilingual skills at the 
programs' completion. 

Subpart G—School of Education 
Projects 

S 123a.530 What criteria are used to 
evaluate applications? 

Comment Several commenters asked 
why the selection criteria do not take 
into account the quality of the existing 
bilingual education training program at 
the IHE. Commenters also suggested 
that attention be given to the need for 
projects in the proposed language(s) in 
the geographic area to be served. 

Response. The regulations do not take 
into account the quality of the existing 
bilingual education training program at 
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an IHE because the purpose of the 
School of Education Projects Program is 
to develop the capacity of the IHE to 
offer such a program, either by 
establishing a program where none 
currently exists, or by expanding the 
scope and quality of a currently 
operating program. The selection criteria 
rate the expected impact of the project, 
including the extent to which the project 
is likely to improve the IHE’s 
instructional program and increase its 
training capacity. 

A criterion has been added which 
rates the need for assistance provided 
under this program in the geographic 
area and language(s) that the applicant 
proposes to serve. 

5 I23a.540 How are the activities to be 
carried out? 

Comment One commenter suggested 
that requiring access to the head of the 
school of education would over involve 
the Federal Government in the 
university structure. 

Response. This provision has been 
revised to require that the faculty 
member(8) hired for the project report 
directly to the head of the school of 
education. Past experience indicates 
that the position of the faculty 
member(8) in the university’s 
organization and his or her accessibility 
to key decision makers greatly influence 
the chances for program success. 

Part 123c—Fellowships for Preparation 
of Teacher Trainers in Bilingual 
Education 

§ I23c.5 What is the purpose of the 
fellowships? 

Comment Several comm enters asked 
why the regulations require fellows to 
be full-time. 

Response. The Fellowship Program is 
designed to enable students to receive 
graduate degrees within the shortest 
possible time so that they may begin 
training teachers as quickly as possible 
since the need for teachers is so great 
Part-time students might be fellowship 
recipients for many years to come. 

5 123c.30 How does the Commissioner 
select fellows? 

Comment Several commenters 
questioned the appropriateness and 
feasibility of the Commissioner rating 
fellowship applications from students 
based on criteria which the IHEs are 
better able and more qualified to apply. 
The commenters recommended that OE 
consider only those applicants 
recommended by the IHEs for 
assistance. Several commenters 
questioned the inclusion of the criterion 
rating the financial need of the student, 


and suggested that fellowships be 
awarded based on the students' 
qualifications and the need for teachers 
in the language(s) proposed by the 
students. 

Response. A change has been made. 
The financial need of the student has 
been deleted as a selection criterion. An 
IHE applies the criteria contained in 
S 123h.30 in recommending its nominees. 
The IHE then forwards to the 
Commissioner only the names of 
individuals nominated for fellowships 
who have been accepted by the IHE for 
enrollment. The Commissioner does not 
review applications from prospective 
fellows. 

Appendix A—Materials Development 
Projects for Programs of Bilingual 
Education 

Comment Several commenters 
expressed confusion over the placement 
of regulations for this program in an 
appendix. Several commenters 
suggested that selection criteria be 
added which rate the need for the 
materials to be developed in the 
proposed language(s). Commenters 
suggested that the program focus on 
specific populations whose needs are 
not currently met by commercial 
publishers. One commenter suggested 
that the testing of the materials to be 
developed by the project be directly 
related to the needs of the programs of 
bilingual education for which they are 
being developed. One commenter noted 
that commercial publishers might 
provide a good market for the materials 
to be developed and grantees should 
arrange for publication through them, as 
well as through EDACs. 

Response. To be consistent with the 
changes in format made to the 
regulations governing other Bilingual 
Education Programs, the regulations for 
the Materials Development Projects 
Program have been placed in a separate 
part, Part 123i, and have been revised 
where needed to be consistent with the 
new format 

Selection criteria have been added 
which rate the need for the materials to 
be developed in the proposed 
language(8), as well as the extent to 
which the materials are not 
commercially available. A criterion 
rating the plan for testing the materials 
to be developed also has been added. 
The criterion rating the applicant's plans 
for coordination with EDACs in testing, 
publishing, and disseminating materials 
now permits the applicant to accomplish 
these tasks in agreement with 
commercial publishers. 

[FR Doc. 80-0816 Filed 4-3-80; 6:45 am| 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 

Bilingual Education—Training Projects 
Program 

AGENCY: Office of Education, HEW. 
action: Notice of Closing Date for 
Transmittal of Applications for New 
Projects Applications are invited for 
new projects under the Bilingual 
Education Act—Training Projects 
Program. 

Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L 
95-581). 

(20 U.S.C. 3233) 

This program issues awards to local 
educational agencies; State educational 
agencies; and institutions of higher 
education and nonprofit private 
organizations which apply after 
consultation with, or jointly with, one or 
more local educational agencies or a 
State educational agency. 

The purpose of the awards is to 
establish, operate, and improve bilingual 
education training programs for persons 
who are participating in, or preparing to 
participate in, the conduct of bilingual 
education programs. 

Closing date for transmittal of 
applications: An application must be 
mailed or hand delivered by June 16, 
1979. 

Applications delivered by mail: An 
application sent by mail must be 
addressed to the U.S. Office of 
Education, Application Control Center, 
Attention: 13.403J, Washington, D.C. 
20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) A private 
metered postmark, or (2) a mail receipt 
that is not dated by the U.S. Postal 
Service. 


An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 

Applications delivered by hand: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets, SW., Washington, D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

Program information: The final 
regulations governing Bilingual 
Education Programs are published in 
this issue of the Federal Register. 
Important changes were made between 
the proposed regulations and the final 
regulations. Therefore, applicants 
should review the final regulations, 
particularly the eligible activities and 
selection criteria in Part 123e, before 
preparing their applications. Applicants 
should also refer to i 123.41 for the rates 
for allowable costs for trainees 
participating in training activities. 

The maximum project period which a 
local educational agency may propose is 
three years. The maximum project 
period which an applicant other than a 
local educational agency may propose is 
five years. An applicant that proposes a 
project period of more than one year 
must justify the need for the proposed 
project period. 

Available funds: It is expected that 
approximately $3,250,000 will be 
available for new grants under the 
Training Projects Program in fiscal year 
1980. 

It is estimated that these funds could 
support 35 projects. 

The anticipated award for each 
project is between $50,000 and $150,000. 

However, these estimates do not bind 
the Office of Education to a specific 
number of grants or to the amount of 
any grant unless that amount is 
otherwise specified by statute or 
regulations. 

Allocation of funds: Under $ 123e.30 
of the final regulations, the 
Commissioner holds separate 
competitions for applications proposing 
any combination of the activities 
described in { 123e.l0(a), (b), and (c); 
applications proposing the activities 


described in { 123e.l0(d) that are 
designed exclusively for parents: 
applications proposing the activities 
described in § 123e.l0(d) that are 
designed for any participants, including 
parents; and applications proposing the 
activity described in { 123e.l0(e). 

For fiscal year 1980, the Commissioner 
anticipates that funds will be allocated 
to those competitions in the figures 
stated below. However, these figures are 
only estimates and do not bind the 
Office of Education. The Commissioner 
may reallocate funds if too few 
applications of high quality are received 
under a competition. 

Section 123e.l0(a), (b), or (c)— 
Providing training that leads to an 
undergraduate degree or teaching 
credential with a specialization in 
bilingual education; encouraging reform, 
innovation, and improvement in 
graduate bilingual education programs; 
and providing specialized graduate 
bilingual education degree curricula in 
areas such as administration or 
supervision, guidance and counseling, 
evaluation, and curriculum 
development: $1,800,000. 

Section 123e.l0(d}—Providing short¬ 
term or year-round training institutes 
designed to improve the skills of parents 
and other participants in carrying out 
their responsibilities in programs of 
bilingual education: $1,200,000, of which 
$600,000 is allocated for applications 
proposing to train parents exclusively. 

Section 123e.l0(e)—Providing training 
projects to increase the skills of SEA 
personnel: $250,000. 

The applicant must identify in its 
application which activity is being 
proposed. Applications compete only 
against other applications proposing the 
same activity. 

Application forms: Application forms 
and program information are available 
and may be obtained by writing to the 
Office of Bilingual Education, U.S. Office 
of Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 40 pages in 
length. The Commissioner further urges 
that applicants not submit information 
that is not requested. 

Applicable regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Training Projects Program published in 
this issue of the Federal Register (45 
CFR Parts 123 and 123e). 
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(2) The Education Division General 
Administrative Regulations (45 CFR 
Parts 100a and 100c). 

Further information: For further 
information contact Ms. Regina Robbins, 
Assistant to the Deputy Director, Office 
of Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW„ 
Washington. D.C. 20202, Telephone (202) 
245-2600. 

(20 U.S.C. 3233) 

Dated: March 25,1980. 

(Catalog of Federal Domestic Assistance 
Program No. 13.403. Bilingual Education) 
William L. Smith, 

Commissioner of Education 

(FR Doc. 80-9617 Flkd 4-S-8& 6*3 am] 

BILLING COOf 4110-0241 


Bilingual Education—Support Services 
Projects Program: Bilingual Education 
Service Centers (BESCs) 

agency: Office of Education, HEW. 
action: Notice of Closing Date for 
Transmittal of Applications for New 
Projects Applications are Invited for 
new projects under the Bilingual 
Education Act—Support Services 
Projects Program: Bilingual Education 
Service Centers (BESCs). 

Authority for this program is 
contained in Sections 721 and 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L 
95-561). 

(20 U.S.C. 3231, 3233) 

This program issues awards to local 
educational agencies; State educational 
agencies; and institutions of higher 
education and nonprofit private 
organizations which apply after 
consultation with, or jointly with, one or 
more local educational agencies or State 
educational agencies. 

The purpose of the awards is to 
provide training and other services to 
programs of bilingual education and 
bilingual education training programs 
within designated service areas. 

Closing date for transmittal of 
applications: An application must be 
mailed or hand delivered by June 16, 
1979. 

Applications delivered by mail: An 
application sent by mail must be 
addressed to the U.S. Office of 
Education, Application Control Center, 
Attention: 13.403L, Washington, D.C. 
20202. 

An applicant must show proof of 
mailing consisting of one of the 

following: 

(1) A legibly dated U.S. Postal Service 

postmark. 


(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) A private 
metered postmark, or (2) a mail receipt 
that is not dated by the U.S. Postal 
Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 

Applications delivered by hand: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5873, 
Regional Office Building 3, 7th and D 
Streets SW.. Washington. D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

Program information: The final 
regulations governing Bilingual 
Education Programs are published in 
this issue of the Federal Register. 
Important changes were made between 
the proposed regulations and the fined 
regulations. Therefore, applicants 
should review the final regulations, 
particularly the authorized activities and 
the selection criteria in Part 123d, before 
preparing their applications. 

The maximum project period which a 
local educational agency may propose is 
three years. The maximum project 
period which an applicant other than a 
local educational agency may propose is 
five years. An applicant which proposes 
a project period of more than one year 
must justify the need for the proposed 
project period. 

An applicant under this program may 
include support for training activities in 
the project. Applicants should refer to 
§ 123.41 of the regulations for the rates 
for allowable costs for training 
activities. 

Available funds: It is expected that 
approximately $9,000,000 will be 
available for new grants under the 


Support Services Projects Program: 
BESCs in fiscal year 1980. 

It is estimated that these funds could 
support 19 projects. 

The anticipated award for each new 
project is between $250,000 and 
$500,000. 

However, these estimates do not bind 
the Office of Education to a specific 
number of grants or to the amount of 
any grant unless that amount is 
otherwise specified by statute or 
regulations. 

Service areas: Section 123d.l2 of the 
final regulations states that the 
Commissioner designates service areas 
for BESCs. For fiscal year 1980, the 
Commissioner designates the service 
areas described in items (1) through (19) 
below. Unless otherwise indicated, a 
project may provide services to all 
language groups served by programs of 
bilingual education and bilingual 
education training programs within the 
geographic area described. 

(1) Rhode Island, Connecticut, 
Massachusetts, New Hampshire, 
Vermont, and Maine. 

(2) New York (excluding New York 
City and Suffolk and Nassau Counties), 
New Jersey. Pennsylvania, Delaware, 
the District of Columbia, Maryland, 
Virginia, and West Virginia. 

(3) New York City, and Suffolk and 
Nassau Counties in New York State. 

(4) Florida, Georgia, South Carolina, 
and North Carolina. 

(5) Louisiana, Mississippi, Alabama, 
Arkansas, and Tennessee. 

(6) Michigan, Wisconsin, Minnesota, 
Indiana, Ohio, Kentucky. Illinois, Iowa, 
and Missouri. 

(7) Colorado, Wyoming, Utah, Kansas, 
Nebraska, South Dakota, North Dakota, 
and Montana (excluding the Navajo 
language groups in Colorado and all 
Native American language groups in 
Utah). 

(8) Oklahoma (excluding Native 
American Language groups), and 
Education Service Center Regions V- 
XIV, XVI, and XVII in Texas. 

(9) Education Service Center Regions 
III, IV. XV. XVni, and XX in Texas. 

(10) Education Service Center Regions 
I and II in Texas. 

(11) New Mexico (excluding Native 
American language groups), and 
Education Service Center Region XIX in 
Texas. 

(12) Arizona; Counties of San Diego, 
Imperial, Riverside, San Bernardino, 
Kern, San Luis Obispo, and Santa 
Barbara in California; and Clark County 
in Nevada; (excluding Native American 
language groups in these States). 

(13) Los Angeles, Ventura, and Orange 
Counties in California (excluding Native 













23238 


Federal Register / Vol. 45, No. 67 / Friday, April 4, 1980 / Notices 


American language groups in these 
counties). 

(14) Del Norte. Siskiyou, Modoc, 
Lassen, Shasta, Trinity, Humbolt, 
Mendocino, Tehama, Plumas, Butte, 
Glenn, Lake, Colusa, Yolo, Sutter, Yube, 
Placer, Nevada, Sierra, El Dorado, 
Amador, Sacramento, Marin, Sonoma, 
Napa, and Solano Counties in 
California; ail Counties in Nevada 
(except Clark County and excluding 
Native American language groups); the 
Counties of Douglas. Coos. Curry, 
Josephine, Jackson, Klamath, Lake, 
Hame, and Malheur in Oregon; the 
Commonwealth of the Northern Mariana 
Islands; the Trust Territories of the 
Pacific; Guam; American Samoa; and 
the State of Hawaii. 

(15) Contra Costa, San Joaquin, 
Calaveras, Alphine Tuolumme, Mono, 
San Mateo, Alameda. Santa Cruz, Santa 
Clara, Stanislaus, Mariposa, Monterey, 
San Beniot, Merced, Fresno, Madera, 
Inyo, Kinds, and Tulare Counties in 
California (excluding Native American 
language groups in these counties). 

(16) Washington, Idaho, Alaska, and 
the Counties of Clatsop, Columbia, 
Tillamook, Multonomah, Hood River, 
Wasco, Sherman, Gilliam, Morrow, 
Umatilla, Union, Wallowa. Baker, Grant, 
Wheeler, Crook, Jefferson. Marion, Pok, 
Lincoln, Benton. Deschutes, Yamhill, 
Clackamas, Linn, and Lane in Oregon. 

(17) Puerto Rico and the Virgin 
Islands. 

(18) The Navajo language group in 
Arizona. Colorado, and Utah and all 
Native American language groups in 
New Mexico and Oklahoma. 

(19) Native American language groups 
In Arizona, Utah, Nevada, and the 
Counties in California listed in 
paragraphs 12,13, and 15 above 
(excluding the Navajo language group in 
Arizona and Utah). 

An applicant must identify in its 
application the service area which it 
proposes to serve. An application 
competes only against applications 
proposing to serve the same area. The 
Commissioner funds only one project for 
each of the designated service areas. 

Application forms: Application forms 
and program information packages are 
available and may be obtained by 
writing to the Office of Bilingual 
Education, U.S. Office of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue, SW, Washington, 

D.C. 20202. 

Application must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
Included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 50 pages in 


length. The Commissioner further urges 
that applicants not submit information 
that is not requested. 

Applicable regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Support Services Projects Program 
published in this issue of the Federal 
Register (45 CFR Parts 123 and 123d). 

(2) The Education Division General 
Administrative Regulations (45 CFR 
Parts 100a and 100c). 

Further information: For further 
information contact Ms. Regina Robbins, 
Assistant to the Deputy Director. Office 
of Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW, 
Washington, D.C. 20202, Telephone (202) 
245-2600. 

(20 U.S.C. 3231, 3233) 

Dated: March 25,1980. 

(Catalog of Federal Domestic Assistance 
Program No. 13.403, Bilingual Education) 
William L. Smith, 

Commissioner of Education. 

[FR Doc 80-9818 Filed 4-3-80; B:4S am] 

BILLING CODE 4114-42-41 


Bilingual Education—Materials 
Development Projects Program 

agency: Office of Education, HEW. 
ACTION: Notice of closing date for 
transmittal of applications for new 
projects. 

Applications are invited for new 
projects under the Bilingual Education 
Act—Materials Development Projects 
Program. 

Authority for this program is 
contained in Section 721 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L 
95-561). 

(20 U.S.C 3231) 

This program issues awards to local 
educational agencies and to institutions 
of higher education which apply jointly 
with one or more local educational 
agencies. 

The purpose of the awards is to 
develop instructional and testing 
material for use in programs of bilingual 
education and biliiigual education 
training programs. 

CLOSING DATE FOR TRANSMITTAL OF 

applications: An application must be 
mailed or hand delivered by June 16, 
1980. 

APPLICATIONS DEUVERED BY MAIL: An 

application sent by mail must be 
addressed to the U.S. Office of 
Education, Application Control Center, 


Attention: 13.403L, Washington, D.C. 
20202 . 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) A private 
metered postmark, or (2) a mail receipt 
that is not dated by the U.S. Postal 
Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 
APPLICATIONS DELIVERED BY HAND: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets, SW., Washington, D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holdiays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

PROGRAM INFORMATION: The final 
regulations governing the Bilingual 
Education Programs are published in 
this issue of the Federal Register. 
Important changes were made between 
the proposed regulations and the final 
regulations. Provisions governing the 
Materials Development Projects 
Program were contained in an appendix 
to the notice of proposed rulemaking. 
Those provisions are contained in Part 
123i of the final regulations. Applicants 
should review the final regulations, 
particularly the selection criteria in Part 
123i, before preparing their applications. 

The maximum project period which an 
applicant may propose is three years. 
AVAILABLE FUNDS: It is expected that 
approximately $3,200,000 will be 
available for new grants under the 
Materials Development Projects 
Program in fiscal year 1980. 
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It is estimated that these funds could 
support 8 projects. 

The anticipated award for each new 
project is between $300,000 and 

$500,000. 

However, these estimates do not bind 
the Office of Education to a specific 
number of grants or to the amount of 
any grant unless that amount is 
otherwise specified by statute or 
regulations. 

application forms: Application forms 
and program information packages are 
available and may be obtained by 
writing to the Office of Bilingual 
Education, U.S. Office of Education 
(Room 421, Reporters Building). 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 50 pages in 
length. The Commissioner further urges 
that applicants not submit information 
that is not requested. 
applicable REGULATIONS: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Materials Development Projects 
Program published in this issue of the 
Federal Register (45 CFR Parts 123 and 

123i). 

(2) The Education Division General 
Administrative Regulations (45 CFR 
Parts 100a and 100c). 

further information: For further 
information contact Ms. Regina Robbins, 
Assistant to the Deputy Director, Office 
of Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202, Telephone (202) 
245-2600. 

(20 U.S.C. 3231) 

(Catalog of Federal Domestic Assistance 
Program No. 13.403, Bilingual Education) 
Dated: March 25,1980. 

William L. Smith, 

Commissioner of Education. 

(FR Doc. 80-0810 Filed 4-3-00; 8:45 am) 

B4LLMQ COOC 4110-02-M 


Bilingual Educatlon~School of 
Education Projects Program 

agency: Office of Education, HEW, 
action: Notice of Closing Date for 
Transmittal of Applications for New 

Projects. 

Applications are invited for new 
projects under the Bilingual Education 


Act—School of Education Projects 
Program. 

Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L 
95-561). 

(20 U.S.C 3233) 

This program issues awards to 
institutions of higher education which 
have schools or departments of 
education or bilingual education training 
programs and which apply after 
consultation with, or jointly with, one or 
more local educational agencies or with 
a State educational agency. 

The purpose of the awards is to assist 
institutions of higher education in 
developing or expanding their capability 
to provide degree-granting bilingual 
education training programs. 

CLOSING DATE FOR TRANSMITTAL OF 
applications: An application must be 
mailed or hand delivered by June 2, 

1980. 

APPLICATIONS DEUVERED BY MAIL: An 

application sent by mail must be 
addressed to the U.S. Office of 
Education, Application Control Center, 
Attention: 13.403P, Washington. D.C. 
20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: 

(1) A private metered postmark, or (2) 
a mail receipt that is not dated by the 
U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 
APPLICATIONS DELIVERED BY HAND: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets, SW., Washington, D.C. 


The Application Control Center will 
accept a hand-delivered application 
between 8:00 am. and 4:30 pjn. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

PROGRAM INFORMATION: The final 
regulations governing the Bilingual 
Education Programs are published in 
this issue of the Federal Register. 
Important changes were made between 
the proposed regulations and the final 
regulations. Therefore, applicants 
should review the final regulations, 
particularly the selection criteria in 
§ 123f, before preparing their 
applications. 

The Commissioner approves a project 
period of three years for School of 
Education projects. 

AVAILABLE funds: It is expected that 
approximately $1,000,000 will be 
available for new grants under the 
School of Education Projects Program in 
fiscal year 1980. 

It is estimated that these funds could 
support 25 projects. 

Tne anticipated award for each new 
project is between $25,000 and $50,000. 

However, these estimates do not bind 
the Office of Education to a specific 
number of grants or to the amount of 
any grant unless that amount is 
otherwise specified by statute or 
regulations. 

PRIORITIES FOR FUNDING: Section 123f.ll 
of the regulations permits, but does not 
require, the Commissioner to establish 
priorities among the activities described 
in 123f.l0. For fiscal year 1980, the 
Commissioner does not establish any 
priorities. All applications for School of 
Education projects will be reviewed 
together. 

application forms: Application forms 
and program information packages are 
available and may be obtained by 
writing to the Office of Bilingual 
Education, U.S. Office of Education 
(Room 421, Reporters Building) 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
Included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 20 pages in 
length. The Commissioner further urges 
that applicants not submit information 
that is not requested. 
applicable regulations: Regulations 
applicable to this program include the 
following: 
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(1) The regulations governing the 
School of Education Projects Program 
published in this issue of the Federal 
Register (45 CFR Parts 123 and 123f). 

(2) The Education Division General 
Administrative Regulations (45 CFR 
Parts 100a and 100c). 

FURTHER INFORMATION: For further 
information contact Ms. Regina Robbins, 
Assistant to the Deputy Director, Office 
of Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202, Telephone (202) 
245-2800. 

(20 U.S.C. 3233) 

(Catalog of Federal Domestic Assistance 
Program No. 13.403, Bilingual Education) 
Dated: March 25,1980. 

William L. Smith, 

Commissioner of Education. 

[FR Doc. 00-0620 Filed 4-9-00; 645 am) 

BILLING CODE 4110-02-11 


Bilingual Education—Fellowship 
Program 

agency: Office of Education, HEW. 
action: Notice of Closing Date for 
Transmittal of Applications for 
Participation. 

Applications are invited for 
participation in the Fellowship Program 
under the Bilingual Education Act. 

Authority for this program is 
contained in Section 723 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L 
95-561). 

(20 U.S.C. 3233) 

The Commissioner approves for 
participation in the Fellowship Program 
an institution of higher education which 
offers a program of study leading to a 
degree above the master’s level in the 
field of training teachers for bilingual 
education. The Commissioner awards 
fellowships to individuals nominated by 
the approved institutions of higher 
education. 

The purpose of the fellowships is to 
provide financial assistance to full-time 
graduate students who are preparing to 
become trainers of teachers of bilingual 
education. 


CLOSING DATE FOR TRANSMITTAL OF 
applications: An application for 
participation must be mailed or hand 
delivered by May 16,1980. 
APPLICATIONS DELIVERED BY MAIL* An 
application sent by mail must be 
addressed to the U.S. Office of 
Education, Application Control Center, 
Attention: 13.403K, Washington, D.C. 
20202 . 


An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) A private 
metered postmark, or (2) a mail receipt 
that is not dated by the U.S. Postal 
Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 
APPLICATIONS DEUVERED BY HAND: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets, SW., Washington, D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

program information: The final 
regulations governing Bilingual 
Education Programs are published in 
this issue of the Federal Register. 
Important changes were made between 
the proposed regulations and the final 
regulations. Therefore, applicants 
should review the final regulations, 
particularly the evaluation criteria in 
Part 123h, before preparing their 
applications. 

Institutions of higher education may 
be approved for participation in the 
Fellowship Program for a period of from 
one to five years based on the quality of 
the applicant’s bilingual education 
training program. 

available funds: It is expected that 
approximately $2,400,000 will be 
available for new fellowships under the 
Fellowship Program in fiscal year 1980. 

It is estimated that these funds could 
support 325 fellowships. 


However, these estimates do not bind 
the Office of Education to a specific 
number of fellowships unless that 
number is otherwise specified by statute 
or regulations. 

application forms: Application forms 
and program information packages are 
available and may be obtained by 
writing to the Office of Bilingual 
Education. U.S. Office of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue. SW., Washington 
D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 30 pages in 
length. The Commissioner further urges 
that applicants not submit information 
that is not requested. 
applicable regulations: Regulations 
applicable to this program include the 
regulations governing the Fellowship 
Program published in this issue of the 
Federal Register (45 CFR Parts 123 and 
123h); 

FURTHER information: For further 
information contact Ms. Regina Robbins, 
Assistant to the Deputy Director, Office 
of Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202, Telephone (202) 
245-2600. 

(20 U.S.C. 3233) 

(Catalog of Federal Domestic Assistance 
Program No. 13.403, Bilingual Education) 

Dated: March 25,1980. 

William L. Smith, 

Commissioner of Education . 

(FR Doc. 00-8621 Filed 4-3-80; 8:45 am) 

BILLING CODE 4110-02-41 


Bilingual Education—Support Services 
Projects Program: Evaluation, 
Dissemination, and Assessment 
Centers (EDACs) 

agency: Office of Education. HEW. 
action: Notice of Closing Date for 
Transmittal of Applications for New 
Projects. 

Applications are invited for new 
projects under the Bilingual Education 
Act—Support Services Projects Program: 
Evaluation, Dissemination, and 
Assessment Centers (EDACs). 

Authority for this program is 
contained in Section 721 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L. 
95-561). 

(20 U.S.C. 3231) 
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This program issues awards to local 
educational agencies and to institutions 
of higher education which apply jointly 
with one or more local educational 
agencies. 

The purposes of the awards is to 
provide services to programs of bilingual 
education and bilingual education 
training programs within designated 
service areas for the evaluation, 
dissemination, and assessment of 
bilingual education materials. 

CLOSING DATE FOR TRANSMITTAL OF 

applications: An application must be 
mailed or hand delivered by June 16, 

1980. 

APPLICATIONS DEUVERED BY MAIL: An 

application sent by mail must be 
addressed to the U.S. Office of 
Education, Application Control Center, 
Attention: 13.403L, Washington, D.C. 

20202 . 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 

Service. 

(3) A dated shipping label, invoice, or 
receipt from a commerical carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) A private 
metered postmark, or (2) a mail receipt 
that is not dated by the U.S. Postal 
Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 

Each late applicant will be notified that 
its application will not be considered. 
APPLICATIONS DEUVERED BY HAND: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets. SW., Washington, D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 


PROGRAM INFORMATION: The final 
regulations governing Bilingual 
Education Programs are published in 
this issue of the Federal Register. 
Important changes were made between 
the proposed regulations and the final 
regulations. Therefore, applicants 
should review the final regulations, 
particularly the authorized activities and 
the selection criteria in Part 123d, before 
preparing their applications. 

The maximum project period which an 
applicant may propose is three years. 

An applicant under this program may 
include support for training activities in 
the project. Applicants should refer to 
S 123.41 of the regulations for the rates 
for allowable costs for training 
activities. 

AVAILABLE funds: It is expected that 
approximately $800,000 will be available 
for one new grant under the Support 
Services Projects Program; EDACs in 
fiscal year 1980. 

However, this estimate does not bind 
the U.S. Office of Education to a specific 
number of grants or the amoudt of any 
grant unless that amount is otherwise 
specified by statute or regulations. 
service areas: Section 123d.l4 of the 
final regulations states that the 
Commissioner designates service areas 
for EDACs. For fiscal year 1980, the 
Commissioner designates the service 
area described in the following 
paragraph. This project may provide 
services to all language groups served 
by programs of bilingual education and 
bilingual training programs within the 
geographic area described. 

HEW Regions V. VI. VII, and Vm 
(Illinois, Indiana, Minnesota, Michigan, 
Ohio, Wisconsin, Iowa, Kansas, 
Missouri, Nebraska, Arkansas, 
Louisiana, New Mexico, Oklahoma, 
Texas, Colorado, Montana. North 
Dakota, South Dakota, Utah, and 
Wyoming). 

Only applications proposing to serve 
this geographic area will be considered 
for a grant. 

application FORMS: Application forms 
and program information packages are 
available and may be obtained by 
writing to the Office of Bilingual 
Education, U.S. Office of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue,SW., Washington, 

D.C. 20202. 

Applications must be prepared an 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 50 pages in 
length. The Commissioner further urges 


that applicants not submit information 
that is not requested. 
applicable regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Support Services Projects Program 
published in this issue of the Federal 
Register (45 CFR Parts 123 and 123d). 

(2) The Education Division General 
Administrative Regulations (45 CFR 
Parts 100a and 100c). 

further information: For further 
information contact Ms. Regina Robbins, 
Assistant to the Deputy Director. Office 
of Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202, Telephone 
(202)245-2600. 

(Catalog of Federal Domestic Assistance 
Program No. 13.403, Bilingual Education) 
Dated: March 25.1980. 

William L. Smith, 

Commissioner of Education. 

|FR Doc. 00-9822 Filed 4-&-0O; &4S am) 

BILLING COD€ 4110-02-M 


Bilingual Education—State Educational 
Agency Projects for Coordinating 
Technical Assistance Program 

agency: Office of Education, HEW. 
action: Notice of Closing Date for 
Transmittal of Applications for New 
Projects. 

Applications are invited for new 
projects under the Bilingual Education 
Act—State Educational Agency Projects 
for Coordinating Technical Assistance 
Program. 

Authority for this program is 
contained in Section 721 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L 
95-561). 

(20 U.S.C. 3231) 

This program issues awards to State 
educational agencies (SEAs) in States 
where programs of bilingual education 
assisted under the Bilingual Education 
Act operated during the preceding fiscal 
year. 

The purpose of the awards is to assist 
SEAs in the coordination of technical 
assistance to programs of bilingual 
education assisted under the Bilingual 
Education Act within their States. 


CLOSING DATE FOR TRANSMITTAL OF 

applications: An application must be 
mailed or hand delivered by May 16, 
1980. 

APPLICATIONS DEUVERED BY MAIL: An 

application sent by mail should be 
addressed to the U.S. Office of 
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Education, Application Control Center, 
Attention: 13.403H, Washington, D.C. 
20202. 

An applicant should show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) A private 
metered postmark, or (2) A mail receipt 
that is not dated by the U.S. Postal 
Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 
APPLICATIONS DELIVERED BY HAND: An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets, SW., Washington, D.C 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

program information: The final 
regulations governing Bilingual 
Education Programs are published in 
this issue of the Federal Register. 
Important changes were made between 
the proposed regulations and the final 
regulations. Therefore, applicants 
should review the final regulations, 
particularly the eligible activities and 
•election criteria in Part 123c, before 
preparing their applications. 

The maximum project period which an 
SEA may propose is five years. An 
applicant which proposes a project 
period of more than one year must 
justify the need for the proposed project 
period. 

AVAILABLE funds: It is expected that 
approximately $5,000,000 will be 
available for State Educational Agency 


Projects for Coordinating Technical 
Assistance Program in fiscal year 1980. 

An award may not exceed five 
percent of the amount paid under the 
Bilingual Education Act to local 
educational agencies in the State in 
fiscal year 1979. 

However, these estimates do not bind 
the U.S. Office of Education to a specific 
number of grants or to the amount of 
any grant unless that amount is 
otherwise specified by statute or 
regulations. 

application FORMS: Application forms 
and program information packages are 
available and may be obtained by 
writing to the Office of Bilingual 
Education, U.S. Office of Education 
(Room 421, Reporters Building), 400 
Maryland Avenue, S.W., Washington, 
D.C. 20202. 

Applications must be prepared and 
included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 50 pages in 
length. The Commissioner further urges 
that applicants not submit information 
that is not requested. 

APPLICABLE regulations: Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the State 
Educational Agency Projects for 
Coordinating Technical Assistance 
Program published in this issue of the 
Federal Register (45 CFR Parts 123 and 
123c). 

(2) The Education Division General 
Administrative Regulations (45 CFR 
Parts 100a and 100c). 

further information: For further 
information contact Ms. Regina Robbins, 
Assistant to the Deputy Director, Office 
of Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, S.W., 
Washington, D.C. 20202, Telephone (202) 
245-2600. 

(20 U.S.C. 3231) 

(Catalog of Federal Domestic Assistance 
Program No. 13.403, Bilingual Education) 

Dated: March 25,1980. 

William L. Smith, 

Commissioner of Education. 

(FR Doc. 00-0623 Filed 4-3-80; 0*5 am) 

BILLING CODE 4110-02-41 


Bilingual Education—Demonstration 
Projects Program 

agency: Office of Education, HEW. 
action: Notice of Closing Date for 
Transmittal of Applications for New 
Projects Applications are invited for 
new projects under the Bilingual 


Education Act—Demonstration Projects 
Program. 

Authority for this program is 
contained in Sections 703-722 of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978 (Pub. L. 
95-581). 

(20 U.S.C. 3223-3232) 

This program issues awards to local 
educational agencies (including certain 
nonprofit institutions and organizations 
of Indian tribes which operate schools 
for Indian children, and schools for 
Indian children on reservations which 
are operated or funded by the Bureau of 
Indian Affairs) and to institutions of 
higher education applying jointly with 
these agencies. 

The purpose of the awards is to 
demonstrate exemplary approaches to 
providing programs of bilingual 
education and to building the capacity 
of the grantee to continue those 
programs when Federal funding is 
reduced or no longer available. 

Closing Date for Transmittal of 
Applications. —An application must be 
mailed or hand delivered by June 16, 
1980. 

Applications Delivered by Mail.—An 
application sent by mail must be 
addressed to the U.S. Office of 
Education, Application Control Center, 
Attention: 13.403N, Washington, D.C 
20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an applicant is sent through the U.S. 
Postal Service, the Commissioner does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 

Applications Delivered by Hand.— An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
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Application Control Center. Room 5673, 
Regional Office Building, 3, 7th and D 
Streets, SW., Washington, D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

Program Information .—The final 
regulations governing Bilingual 
Education Programs are published in 
this issue of the Federal Register. 
Important changes were made between 
the proposed regulations and the final 
regulations. Therefore, applicants 
should review the final regulations, 
particularly the program priorities and 
selection criteria in Part 123b, before 
preparing their applications. 

An applicant under the Demonstration 
Projects Program must include auxiliary 
and supplementary training programs 
for persons who are participating in, or 
preparing to participate in, programs of 
bilingual education to be supported by 
the proposed project. Applicants should 
refer to 3 123.41 of the regulations for 
the rates for allowable costs for trainees 
participating in the training programs. 

The maximum project period which an 
applicant may propose is three years. 

Available Funds. —It is expected that 
approximately $10,000,000 will be 
available for new grants under the 
Demonstration Projects Program in 
fiscal year 1980. 

It is estimated that these funds could 
support 30-40 projects. 

The anticipated award for each new 
project is between $250,000 and 
$450,000. 

However, these estimates do not bind 
the Office of Education to a specific 
number of grants or to the amount of 
any grant unless that amount is 
otherwise specified by statute or 
regulations. 

Priorities for Funding. —Section 
123b.ll of the final regulations 
authorizes the Commissioner to select 
priorities from among various target 
groups and components of a program of 
bilingual education described in that 
section. For fiscal year 1980, the 
Commissioner selects the following 
priorities for the Demonstration Projects 
Program: 

5 123b.ll(e)(l)—Priority for projects 
serving exceptional children. 

§ 123b.ll(e)(4)—Priority for projects 
serving preschool children. (These 
projects must be preparatory or 
supplementary to programs of bilingual 
education). 


5 123b.ll(e)(6)—Priority for projects 
serving recent immigrants. 

5 123b.ll(f)(l)—Priority for projects 
with exemplary approaches to 
community or parental involvement. 

3 123b.ll(f)(5)—Priority for projects 
with exemplary approaches to the 
participation of children whose language 
is English. 

The Commissioner anticipates that 
approximately 20% of the funds 
allocated to the Demonstration Projects 
Program will be set aside for the priority 
for projects with exemplary approaches 
to community or parental involvement. 
An application submitted under this 
priority competes only with other 
applications submitted under the 
priority. An additional 20% of the funds 
allocated to the program will be set 
aside for the priority for projects with 
exemplary approaches to providing for 
the participation of children whose 
language is English. An application 
submitted under this priority competes 
only with other applications submitted 
under the priority. The remaining funds 
(approximately 60%) are reserved for 
projects proposing the other priorities 
listed above (3 123b.ll(e)(1), (e)(4), 
(e)(6)). An application submitted under 
any of those three priorities competes 
against all applications submitted under 
those priorities. 

Application Forms. —Application 
forms and program information 
packages are available and may be 
obtained by writing to the Office of 
Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 40 pages in 
length. The Commissioner further urges 
that applicants not submit information 
that is not requested. 

Applicable Regulations. —Regulations 
applicable to this program include the 
following: 

(1) The regulations governing Bilingual 
Education Programs published in this 
issue of the Federal Register (45 CFR 
Parts 123 and 123b). 

(2) The Education Division General 
Administrative Regulations (45 CFR 
Parts 100a and 100c). 

Further Information. —For further 
information contact Ms. Regina Robbins, 
Assistant to the Deputy Director, Office 
of Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 


Washington, D.C. 20202, Telephone (202) 
245-2600. 

(20 U.S.C. 3223-3232) 

(Catalog of Federal Domestic Assistance 
Program No. 13.403, Bilingual Education) 
Dated: March 25.1980. 

William L Smith, 

Commissioner of Education. 

[FR Doc SO-6824 Piled 4-3-80; 8:46 am) 

BILLING COO€ 4110-02-41 


Bilingual Education—Basic Projects in 
Bilingual Education Program 

agency: Office of Education, HEW. 
action: Notice of Closing Date for 
Transmittal of Applications for new 
projects. 

Applications are invited for new 
projects under the Bilingual Education 
Act—Basic Projects in Bilingual 
Education Program. 

Authority for this program is 
contained in Sections 703-722 of the 
Elementary and Secondary Act of 1965, 
as amended by the Education 
Amendments of 1978 (Pub. L. 95-661). 

(20 U.S.C. 3223-3232) 

This program issues awards to local 
educational agencies (including certain 
nonprofit institutions and organizations 
of Indian tribes which operate schools 
for Indian children, and schools for 
Indian children on reservations which 
are operated or funded by the Bureau of 
Indian Affairs) and to institutions of 
higher education applying jointly with 
these agencies. 

The purpose of the awards is to 
establish, operate, or improve programs 
of bilingual education to assist children 
of limited English proficiency and to 
build the capacity of the grantee to 
continue those programs when Federal 
funding is reduced or no longer 
available. 

Closing Date for Transmittal of 
Applications. —An application must be 
mailed or hand delivered by June 18, 
1980. 

Application Delivered by Mail .— An 
application sent by mail must be 
addressed to the U.S. Office of 
Education, Application Control Center, 
Attention: 13.403D. Washington, D.C. 
20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 







23244 


Federal Register / Vol. 45, No. 67 / Friday, April 4, 1980 / Notices 


(4) Any other proof of mailing 
acceptable to the U.S. Commissioner of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Commissioner 
does not accept either of the following 
as proof of mailing: (1) A private 
metered postmark, or (2) a mail receipt 
that is not dated by the U.S. Postal 
Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 

Applications Delivered by Hand. —An 
application that is hand delivered must 
be taken to the U.S. Office of Education, 
Application Control Center, Room 5673, 
Regional Office Building 3, 7th and D 
Streets, SW., Washington, D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 and 4:30 p.m. (Washington, 
D.C. time) daily, except Saturday, 
Sunday, and Federal holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 

Program Information. —The final 
regulations governing Bilingual 
Education Act programs are published 
in this issue of the Federal Register. 
Important changes were made between 
the proposed regulations and the final 
regulations. Therefore, applicants 
should review the final regulations, 
particularly the selection criteria in 
{ 123a.30, before preparing their 
applications. 

As stated in S 123a.31 of the final 
regulations, the Commissioner annually 
establishes a cut-off score, based on the 
selection criteria in i 123a.30, which an 
application must meet to be considered 
for a grant. The Commissioner 
establishes 50 points as the cut-off score 
for applications under the Basic Projects 
in Bilingual Education Program for fiscal 
year 1980. 

An applicant under the Basic Projects 
in Bilingual Education Program must 
include adequate auxiliary and 
supplementary training programs for 
persons who are participating in, or 
preparing to participate in, the programs 
of bilingual education to be supported 
by the proposed project Applicants 
should refer to $ 123.41 of the 
regulations for the rates for allowable 
costs for trainees participating in the 
training programs. 

The maximum project period which an 
applicant may propose is three years. 


Available Funds .—It is expected that 
approximately $22,750,OCX) will be 
available for 120 projects under the 
Basic Projects in Bilingual Education 
Program in fiscal year 1980. 

The anticipated award for most new 
projects is between $50,000 and 
$250,000. 

However, these estimates do not bind 
the Office of Education to a specific 
number of grants or to the amount of 
any grant unless that amount is 
otherwise specified by statute or 
regulations. 

Application Forms. —Application 
forms and program information 
packages are available and may be 
obtained by writing to the Office of 
Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Commissioner strongly 
urges that the narrative portion of the 
application not exceed 30 pages in 
length. The Commissioner further urges 
that applicants not submit information 
that is not requested. 

Applicable Regulations. —Regulations 
applicable to this program include the 
following: 

(1) The regulations governing the 
Basic Projects in Bilingual Education 
Program, published in this issue of the 
Federal Register (45 CFR Parts 123 and 
123a). 

(2) The Education Division General 
Administrative Regulations (45 CFR 
Parts 100a and 100c). 

Further Information. —For further 
information contact Ms. Regina Robbins, 
Assistant to the Deputy Director, Office 
of Bilingual Education, U.S. Office of 
Education (Room 421, Reporters 
Building), 400 Maryland Avenue, SW., 
Washington, D.C. 20202, Telephone (202) 
245-2600. 

(20 U.S.C. 3223-3232) 

(Catalog of Federal Domestic Assistance No. 
13.403, Bilingual Education) 

Dated: March 25.1980. 

William L. Smith. 

Commissioner of Education. 

fFR Doc. 00-8825 Filed 4-3-80; 0:45 am] 

BILL1NQ CODE 4110-02-M 
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DEPARTMENT OF LABOR 
Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat. 

1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
nr ovisions of 29 CFR Parts 1 and 5. 


Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 
Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat 
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 


Administration, Wage & Hour Division. 
Office of Government Contract Wage 
Standards, Division of Construction 
Wage Determinations, Washington, D.C. 
20210. The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision. 

New General Wage Determination 
Decisions 


None. 

Modifications To General Wage 
Determination Decisions 


The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


Arkansas: 

AR79-4056... 

CA78-5122~ 
CA78-5123... 
Connecticut: 
CT79-2010... 
CT79-2011 ^ 
Massachusetts: 

MAS0-2001... 
New York: 

NY79-3011 _ 
Texas: 

TX79-4051_ 

TX79-4086. 

TX80-4001..~ 

TX80-4003. 

TX80-4004. 

TX80-4005. 


Mar 30.1979 

Aug. 11.1978 
Aug. 18.1978 

Apr. 6. 1979 
Apr. 8,1979 

Mar. 7,1980 

May 18.1979 

May 4.1979 
Oct 5.1979. 
Jan. 4. i960 
Jaa 4.1980. 
Jan. 4. I960 
Jan. 4,1980 


Supersedeas Decisions to General Wage 
Determination Decisions 


The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded. 


NE76-4184 (NE80-4025)_Doc. 3.1976 

Kansas: 

KS78-4009 (KS80-4009)____ Fab. 3.1978 

KS78-4008 (KS80-4011)_ Fab. 3. 1978 

KS78-4010 (KS80-4010)_ Fab. 10.1978 

Nebraska: 

NE76-4184 (NE80-4025)_Dec 3,1976. 

NE79-4027 (NE80-4022)_ Feb 16.1979 

New York: 

NY79-3014 (NY80-3020)_July 8, 1979 

NY79-3025 (NY80-3022)__ Aug 10, 1979. 

Pennsylvania. 

PA78-3013 (PA0O-3O1O)_ Apr. 14.1978 

Texas: 

TX79-4045 (TX80-4024)_June 22. 1979 

Virginia: 

VA78-3061 (VA80-3004)_ Sept 15. 1978 

VA78-3063 (VA80-3005)_ Sept 22. 1978 

Wrsconsin: 

Wl78-2146 (WI80-2013)_Oct 27.1978. 

W178-2129 (W180- 201 4)_ Oct 20.1978 


Cancellation of General Wage 
Determination Decisions 

None. 

Signed at Washington, D.C., this 28th day 
of March 1980. 

Dorothy P. Come, 

Assistant Administrator ; Wage and Hour 
Division . 
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V.'clding Machines, Heaters (mechanical), Prestress Machines, Bobcats 

Generators (ur>der 150 KW) , Pumps (3“ and under); Winches (small 

electric). Oiler and Greaser, Boiler Operators (temporary heat), 

Roatary Drill Helpers, Conveyors, forklift (12* and under) 
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DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Parts 271, 273, 274, 278 
[Arndt. 163] 

1979 Amendments to the Food Stamp 
Act: Provisions for Group Living 
Arrangements 

agency: Food and Nutrition Service, 
USDA. 

action: Final rule. 

summary: These regulations implement 
the group living arrangements provisions 
of the 1979 Amendments to the Food 
Stamp Act of 1977 (93 Stat. 389; Pub. L. 
96-58). The 1979 Amendments allow 
blind and disabled individuals who 
receive benefits under titles II and XVI 
of the Social Security Act and who live 
in small group living arrangements 
authorized under Section 1616(e) of the 
Social Security Act to be eligible to 
participate in the Food Stamp Program. 

This rulemaking was published at 44 
FR 62862, October 31,1979 and 
republished at 44 FR 63496, November 2, 
1979. 

EFFECTIVE DATE: April 4, 1980. 

FOR FURTHER INFORMATION CONTACT: 

Larry R. Carnes, Chief, Policy/ 
Regulations Section, Program Standards 
Branch, Program Development Division, 
Family Nutrition Programs, FNS, USDA, 
Washington, D.C. 20250. (202) 447-9075. 
The Final Impact Statement describing 
the options considered in developing 
this final rule and the impact of 
implementing each option is available 
on request from Claire Lipsman, 

Director, Program Development 
Division, Food and Nutrition Service, 
USDA, Washington, D.C. 20250. 
SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
USDA procedures established in 
Secretary’s Memorandum 1955 to 
implement Executive Order 12044 and 
has been classified as not significant. 

The 1979 Amendments allow blind and 
disabled individuals who receive 
benefits under titles II and XVI of the 
Social Security Act and who live in 
small group living arrangements 
authorized under Section 1616(e) of the 
Social Security Act to be eligible to 
participate in the Food Stamp Program. 

General Comments 

Thirty-nine of the comment letters 
received concerning the proposed rule to 
implement the 1979 Amendments 
discussed the group living arrangements 
provisions. Nineteen commentors 


commended the new legislation and 
subsequent rulemaking. Three expressed 
concern over the possible effect of food 
stamp benefits on funding for group 
living arrangements or on fees charged 
to residents. One State agency 
requested clarification as to whether 
adjustments in State agency funding for 
food budgets for group living 
arrangements would be considered in 
violation of the statutory prohibition 
against reducing benefits of residents. 
Another State agency suggested that the 
facility reduce its fees for residents 
participating in the Program to allow the 
residents to benefit more from the 
Program. One commentor proposed that 
State agencies administering the 
facilities be prohibited from reducing 
funding to the group living arrangement 
due to the residents' receipt of program 
benefits. The Department does not have 
the authority to arbitrate funding 
arrangements arrived at between a State 
agency and a group living arrangement, 
and does not consider that adjustments 
in funding for group living arrangements 
as violations of the Food Stamp Act. 

Two comments indicated that 
clarification should be added stating 
that the normal thirty-day processing 
period applies to residents of group 
living arrangements. The Department 
has not modified the final rules as this 
requirement is adequately covered in 
other parts of the regulations. 

Three commentors asked that the 
regulations be expanded to cover other 
categories of residents or other types of 
group living arrangements. These 
included “for profit" group living 
arrangements, residents receiving 
welfare assistance, and homes for 
battered spouses. Puerto Rico 
specifically asked that residents 
receiving public assistance be allowed 
to participate as the Supplemental 
Security Income (SSI) program under 
title XVI of the Social Security Act is not 
applicable to Puerto Rico, Guam, and 
the Virgin Islands. However, as with the 
other residents and group living 
situations that the commentors asked to 
be included in the provision, the 
Department does not have the latitude 
to extend eligibility to any individuals 
not specified in the statute since it 
exempts only certain blind and disabled 
persons in specified group living 
arrangements from being considered 
ineligible as residents of an institution. 
These persons must meet several 
criteria to be considered eligible for 
program participation. First, they must 
be blind or disabled and recipients of 
benefits under title II (Retirement, 
Survivors, Disability Insurance benefits) 
or title XVI (SSI) of the Social Security 


Act. Further, the group living 
arrangement must be public or private 
non-profit, serving no more than sixteen 
residents and be certified by the agency 
or agencies of the State authorized 
under Section 1616(e) of the Social 
Security Act. Because of this statutory 
definition, this suggestion cannot be 
adopted. 

One State agency suggested 
clarification on whether a portion of the 
individual's payment to a group living 
arrangement would be considered an 
allowable medical expense for that 
individual. Under Social Security 
Administration certification regulations, 
a group living arrangement must make 
available some services beyond food 
and shelter such as counseling, 
rehabilitation and similar social 
services; assistance with personal care; 
and occasional or incidental medical or 
remedial care. To the extent that 
allowable medical expenses can be 
identified apart from food and shelter 
payments to the group living 
arrangements and if the expenses are 
made by the residents from their own 
income, these can be deducted as a 
medical expense as these individuals 
are also eligible for this deduction. 
However, this is not specified in these 
regulations. Section 273.9(d)(3) already 
provides for this deduction. 

Definitions 

The Department received nine 
comments requesting clarification of the 
definition of group living arrangement. 
The National Association of State 
Mental Retardation Program Directors is 
the most representative of these 
comments. This group wrote that in the 
definition of the term "group living 
arrangement", rather than identifying 
the circumstances of the individual 
residing in the facility, the Department 
may have inadvertently added a 
requirement not in the law. This 
requirement is that all residents of the 
group living arrangement must be title II 
or title XVI recipients and be financially 
eligible for the Program before any 
individual resident can be considered 
eligible to participate. The Department 
has modified the final definition to 
reflect the statute's provisions as 
explained earlier and to delete any 
reference which could be construed as 
requiring that all persons residing in 
such settings meet the definition in order 
that those who may qualify can make 
application. For consistency, references 
to receipt of social security disability or 
SSI payments have been replaced by 
references to title II or title XVI benefits 
under the Social Security Act. 

While preparing these regulations, the 
Department learned that elderly persons 
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who are receiving SSI or title II benefits 
due to age, not disability or blindness, 
may also reside in group living 
arrangements. The wording of the 
statute allows any resident to 
participate if he or she is blind or 
disabled and is receiving title II or title 
XVI benefits, regardless of the type or 
basis of the payment. Therefore, 
residents receiving such benefits based 
on age must be determined to be blind 
or disabled in order to be eligible to 
participate. The Department does not 
believe it would be feasible or 
appropriate to define disability or 
blindness within the Food Stamp 
Program’s regulations. Therefore, no 
additional requirement is placed on the 
State agency but the State agency is 
encouraged to use available means to 
determine if the residents are not 
receiving benefits based on their 
blindness or disability. The State agency 
may work through the resident, other 
agencies or programs that might be 
aware of the resident’s history or the 
group living arrangement in making a 
determination of blindness or disability. 
For example, the State agency may 
request a doctor’s statement, determine 
the resident previously received some 
sort of disability benefit, or use the 
group living arrangement’s 
determination of blindness or disability 
if these condition are pre-requisites for 
residing in the facility. Because it is 
clear in the regulations that blind and 
disabled residents who receive SSI or 
title II benefits are eligible, no changes 
are made to the regulations in this area. 

Six commentors requested that the 
term “facility” used in the definition of a 
group living arrangement be expanded 
to include residential settings such as 
neighborhood houses, apartment 
buildings, or a group of cottages. The 
Department of Health, Education, and 
Welfare, in rules published on 
November 28.1978 (43 FR 55379), 
authorizing individuals residing in 
publicly-operated community residences 
to be eligible for SSI benefits, addressed 
this point. Congress clearly intended a 
community residence to refer to a small, 
free-standing, community-based living 
unit and that facilities on the grounds or 
immediately adjacent to large 
institutions be excluded as these are not 
considered as alternatives to 
institutional living. Therefore, any group 
living arrangement must meet the Social 
Security Administration's (SSA) 
definition of a community residence 
prior to certification under Section 
1616(e) of the Social Security Act. The 
term “residential setting” is therefore 
substituted for “facility" in the final 
rules to conform with SSA’s usage. For 


simplification, the term facility is used 
interchangeably with the term group 
living arrangement in this rulemaking. 
However, because of SSA’s certification 
procedures for group living 
arrangements, any institutional setting is 
automatically excluded. 

Three commentors requested that 
“care and protective oversight” be 
deleted from the Department’s proposed 
definition of a "group living 
arrangement.” This was based on the 
fact that only residents in group living 
arrangements certified in accordance 
with Section 1616(e) of the Social 
Security Act will be eligible. By adding 
the phrase “care and protective 
oversight” to the definition, it may be 
interpreted that an additional eligibility 
determination is established. Therefore, 
the Department has deleted that phrase 
from the final definition. 

The use of “nonprofit” in the group 
living arrangement definition was 
discussed by five commentors. They 
expressed concern that group living 
arrangements which are not considered 
as nonprofit corporations under the 
Internal Revenue Code would be 
excluded. This suggestion did not need 
to be addressed in the regulations 
because it is the Department's 
understanding that SSA uses this 
definition of nonprofit However, 
because SSA will also certify profit 
making facilities, the State agency must 
assure that only nonprofit group living 
arrangements are allowed to participate. 

Implementation 

One local agency, concerned with the 
amount of time needed to implement 
these provisions, requested six months 
from the date of receipt of final rules as 
the implementation deadline. The 
statute requires implementation no later 
than July 1,1980; therefore, this 
suggestion carnot be adopted. Further, 
several State agencies have expressed 
an interest in implementing these 
regulations upon publication. In any 
event, the Department believes that this 
final rule is being promulgated 
sufficiently before the deadline to 
provide States with enough lead-time for 
implementation by July 1,1980. 

Authorized Representatives 

The proposed rules mandated that 
group living arrangement residents be 
certified in the same manner as drug or 
alcoholic treatment program 
participants, i.e. through an authorized 
representative employed by and 
designated by the group living 
arrangement. Seven commentors 
recommended that other options be 
allowed in handling applications from 
residents of group living arrangements. 


Six commentors suggested that residents 
be allowed to apply on their own behalf 
as group living arrangements are trying 
to help residents acquire skills 
necessary to live more independent life 
styles. Application for and use of food 
stamps by capable residents could be a 
vital part of meeting this need. 
Mandatory use of an authorized 
representative appointed by the facility 
to act on behalf of oil residents was 
seen as fostering dependency and 
contrary to the goals of a group living 
setting. Other commentors felt that a 
member of the State agency staff which 
is responsible for group living 
arrangement services or for fiscal 
oversight should be allowed as an 
authorized representative or that State 
agencies providing services to group 
living arrangements and the State 
agency administering the Food Stamp 
Program should be permitted to jointly 
develop their own application 
processing arrangements. 

In response to these comments, the 
Department has modified the final 
language to allow the public or private 
nonprofit group living arrangement to 
either serve as the authorized 
representative for its residents or allow 
all or part of the residents to apply on 
their own behalf or through their own 
authorized representatives. Within the 
group living arrangement, any or all 
residents may apply either on their own 
behalf or through the facility’s 
authorized representative. If the group 
living arrangement acts as the 
authorized representative, the individual 
residents apply as one-person 
households. Because a unit within the 
group living arrangement could be 
functioning as a household under the 
Program’s definition, the group living 
arrangement may determine that some 
individuals should make application 
together as one household. Therefore, 
applications would be accepted from 
individuals or from any grouping of the 
residents in a given unit. If a resident or 
a group of residents apply on their own. 
they assume liability for any 
overissuances. The staff of the group 
living arrangement determines if any 
individual or group of individuals may 
apply on their own behalf. In making 
this determination, the physical and 
mental capabilities of the individual 
should be considered as well as the 
ability of the individuals to comprehend 
the application process and be 
responsible for their statements. The 
staff may wish to consult with other 
agencies or persons dealing with the 
residents, if appropriate, to discuss 
whether or not the individual is capable 
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of making application on his/her own 
behalf. 

Considering the wide range of State 
agencies administering services plus the 
diversity of group living arrangements, 
the Department believes that the final 
rules provide flexibility in active 
participation by residents in the 
application process. Residents applying 
on their own behalf shall have all of the 
responsibilities of any other household, 
including reporting changes to the State 
agency. The regulations also explain 
that individuals applying through the 
facility's authorized representative have 
the same rights as all other households. 

Responsibilities of Group Living 
Arrangements 

Two comments were received on the 
requirement for the submittal of periodic 
listings of participating residents. One 
opposed the requirement and the other 
felt that monthly listings should be 
required in conjunction with quarterly 
State agency visits. The Department 
believes that the State agency should 
have flexibility as to when to require 
listings and to conduct random onsite 
visits and that the same reporting 
requirements as those imposed on the 
more transient narcotic addict and 
alcoholic treatment centers would be 
excessive. Therefore, the final rule 
continues to require listings and onsite 
visits but the timing of them is left to the 
discretion of the State agency. 

The Department received four 
comments on how food stamps should 
be accounted for and used by the group 
living arrangement. The focus of these 
comments was to define whether a 
group living arrangement could purchase 
and prepare food for eligible residents 
as a group or have separate handling of 
the allotment for each individual 
recipient. For any resident applying 
through the facility's authorized 
representative, the coupons may be used 
to purchase food for communal meats or 
for meals distributed to the residents 
individually. Further, the group living 
arrangement may permit the resident to 
use his/her coupons to purchase meals 
supplied by the facility or to purchase 
and/or prepare food. The main factor 
that must be met is that each resident's 
food stamps must be used for meals 
intended for that resident. 

If the resident applies as a one-person 
household or a group of residents apply 
as a separate household, the coupons 
may be returned to the facility to 
purchase food for meals consumed by 
these residents either communally or 
individually. In addition, the residents 
may keep the coupons and use them to 
purchase meals supplied by the group 


living arrangement or to purchase food 
for meals prepared by themselves. 

A number of comments brought up the 
point that the proposed rules did not 
contain the same provision for group 
living arrangements as that required for 
drug and alcoholic treatment centers, 
i.e., to return one-half of the coupon 
allotment if a resident leaves in the 
middle of the month. This provision was 
inadvertently omitted from the proposed 
rules and has been added in the final 
regulations. This provision is only 
applicable if the group living 
arrangement is acting as an authorized 
representative for its residents or if a 
resident or group of residents has 
applied on their own behalf but has 
returned their coupons to the facility to 
use. Residents who apply on their own 
behalf and retain the use of their 
coupons and subsequently leave the 
group living arrangement at any time 
during the month are entitled to any 
remaining coupons. If a group of 
residents apply as one household, a pro- 
rata share of the remaining coupons are 
given to any resident leaving the facility 
either by the facility or the household, 
as appropriate. The final rules clarify 
that unused coupons issued through 
direct mail are handled in the same way 
as coupons issued through an 
authorization to participate (ATP) 
system or a Household Issuance Record 
(HIR) System. This clarification is also 
added to the provisions on drug addict 
and alcoholic treatment centers. 

One commenter felt that the 
authorized representative should be 
provided copies of all notices sent to 
eligible residents. The Department 
believes, however, that such a 
requirement would be extremely 
burdensome to State agencies and that 
the authorized representative would 
discuss all aspects of the certification 
process, as needed. Therefore, this 
comment is not adopted. 

Certification and Disqualification of 
Group Living Arrangements 

As was discussed in the Preamble to 
the proposed rules, addict and alcoholic 
treatment and rehabilitation programs 
and group living arrangements will be 
authorized by FNS as retail food stores 
only if they wish to redeem food stamps 
through wholesalers. However, it is 
conceivable that addict or alcoholic 
treatment centers could obtain loose 
coupons from nonresidents who are 
obtaining meals from the center. The 
treatment center would then have to be 
authorized as a retail store in order to 
redeem these loose coupons. Since 
residents of group living arrangements 
may apply on their own behalf, the 
Department must address how the group 


living arrangement would handle 
coupons received directly from residents 
when the group living arrangement does 
not act as the authorized representative 
for coupon issuance and use. Any group 
living arrangement not acting in the 
capacity of an authorized representative 
for all of its eligible residents will 
require FNS authorization as a retail 
food store in the same manner as a 
communal dining facility if the facility 
wishes its residents to be able to 
purchase meals with coupons. 

In response to several comments, 
language was added to the final rule to 
clarify that the State agency must verify 
that the treatment centers and group 
living arrangements are certified by the 
appropriate agencies of the State and 
meet the regulatory definitions. When 
FNS authorizes these facilities, 
certification is confirmed; however, if 
the facility does not redeem coupons as 
a retailer, the State agency must assure 
that the facility is properly certified 
including its nonprofit status. Further, 
the rule requires that certification be 
obtained for each individual site to 
avoid misunderstanding as to whether 
certification is necessary only for a 
sponsoring agency of the sites or for 
each individual facility. When verifying 
the treatment center's or group living 
arrangement's authorization, the State 
agency will need to consult either FNS 
or other agencies of the State 
responsible for certifying these sites to 
assure that the facility is a nonprofit 
organization as profit making 
organizations are certifiable under 
statutes governing these facilities. 

When the treatment center or group 
living arrangement loses its basic 
certification from the responsible 
agency or agencies of the State, the 
residents are categorically ineligible. 

The residents receive written notice of 
this change in eligibility status but not a 
notice of adverse action because the 
loss of the facility's certification is not 
controlled by or appealable under the 
Food Stamp Program. When FNS 
disqualifies a treatment center or group 
living arrangement as a retailer, the 
State agency suspends its status as an 
authorized representative. Again, 
written notice is given but not a notice 
of adverse action as the State agency 
has no control over FNS’s decision to 
disqualify the facility and therefore, 
cannot alter the result by a fair hearing. 
However, residents of group living 
arrangements applying on their own 
behalf are still eligible to participate if 
otherwise eligible and if they meet the 
definition of household when the facility 
loses its authorized representative 
status. Coupon use, however, is 
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restricted in that coupons may not be 
turned over to the group living 
arrangement either to purchase food or 

meals. 

The proposed regulations revised 
§ 278.1 to require that only those drug 
and alcoholic treatment centers or group 
living arrangements that wish to redeem 
through wholesalers be authorized by 
FNS as retailers. A total of four 
comments were received on this area— 
one expressing support of allowing 
group living arrangements redeeming 
coupons through wholesalers and the 
remainder requesting clarification of 
various points. The proposed regulations 
were not changed as the Department 
believes that the regulations already 
clearly state that only those treatment 
centers or group living arrangements 
that wish to redeem coupons through 
wholesalers are required to have FNS 
authorization. 

The same prohibition against 
redemption of coupons directly to banks 
applicable to alcoholic and drug centers 
also applies to group living 
arrangements. This requirement is 
unchanged in the final rules. Group 
living arrangements accepting coupons 
on behalf of or directly from residents 
are not allowed to redeem coupons at 
banks. Accordingly, wording on the 
redemption of coupons through 
wholesale food concerns and/or retail 
food stores has been added to the final 
language. 

Therefore, Parts 271, 272, 273, 274, and 
278 are amended as follows: 

PART 271—GENERAL INFORMATION 
AND DEFINITIONS 

1. In Section 271.2 the definitions of 
"eligible foods" and "retail food store" 
are revised and a new definition for 
"group living arrangement" is added to 
read as follows: 

§ 271.2 Definitions. 

• * * • * 

"Eligible foods" means (1) any food or 
food product intended for human 
consumption except alcoholic 
beverages, tobacco, and hot foods and 
hot food products prepared for 
immediate consumption; (2) seeds and 
plants to grow foods for the personal 
consumption of eligible households; (3) 
meals prepared and delivered by an 
authorized meal delivery service to 
households eligible to use coupons to 
purchase delivered meals; or meals 
served by a communal dining facility for 
the elderly, for SSI households or both, 
to households eligible to use coupons for 
communal dining; (4) meals prepared 
and served by an authorized drug addict 
or alcoholic treatment and rehabilitation 


center to households eligible to use 
coupons to purchase those meals; (5) 
meals prepared and served by an 
authorized group living arrangement 
facility to residents who are blind or 
disabled recipients of benefits under 
title II or title XVI of the Social Security 
Act; and (6) in the case of certain 
eligible households living in areas of 
Alaska where access to food stores is 
extremely difficult and the households 
rely on hunting and fishing for 
subsistence, equipment for the purpose 
of procuring food for eligible 
households, including nets, lines, hooks, 
fishing rods, harpoons, knives, and other 
equipment necessary for subsistence 
hunting and fishing but not equipment 
for the purpose of transportation, 
clothing or shelter, nor firearms, 
ammunition or other explosives. 
***** 

"Group living arrangement" means a 
public or private nonprofit residential 
setting that serves no more than sixteen 
residents that is certified by the 
appropriate agency or agencies of the 
State under regulations issued under 
Section 1616(e) of the Social Security 
Act. To be eligible for food stamp 
benefits, a resident of such a group 
living arrangement must be blind or 
disabled and receiving benefits under 
title II or title XVI of the Social Security 
Act 

***** 

"Retail food store" means (1) an 
establishment or recognized department 
of an establishment, or a house-to-house 
trade route, whose eligible food sales 
volume is more than 50 percent staple 
food items for home preparation and 
consumption; (2) public or private 
communal dining facilities and meal 
delivery services and drug addict or 
alcoholic treatment and rehabilitation 
programs and public or private nonprofit 
group living arrangements; (3) any store 
selling equipment for procuring food by 
hunting and fishing to eligible 
households in Alaska, as specified in the 
defintion of eligible food; (4) any private 
nonprofit cooperative food purchasing 
venture, including those whose members 
pay for food prior to receipt of the food; 
and (5) a farmers’ market. 


PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

2. In S 272.1. a new subparagraph is 
added to paragraph (g) to read as 
follows: 

§ 272.1 General terms and conditions. 
***** 

(g) Implementation * * * 

***** 


(15) Amendment 163. State agencies 
shall implement the provisions in this 
amendment no later than July 1,1980. 


PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 

3. In S 273.1, a new subparagraph (3) 
is added to paragraph (e) and 
subparagraph (2) of paragraph (f) is 
revised to read as follows: 

S 273.1 Household concept 
***** 

(e) Residents of institutions. * * • 

(3) Disabled or blind individuals who 

are residents of group living 
arrangements (as defined in § 271.2) and 
who receive benefits under title II or 
title XVI of the Social Security Act. 

(f ) Authorized representatives. * * * 
***** 

(2) Drug addict/alcoholic treatment 
centers and group homes as authorized 
representatives. Narcotic addicts or 
alcoholics who regularly participate in a 
drug or alcoholic treatment program (as 
defined in § 271.2) on a resident basis 
and disabled or blind residents of group 
living arrangements (as defined in 
5 271.2) who receive benefits under title 
II or title XVI of the Social Security Act 
may elect to participate in the Food 
Stamp Program. 

(i) The residents of drug or alcoholic 
treatment centers shall apply and be 
certified for program participation 
through the use of an authorized 
representative who shall be an 
employee of and designated by the 
private nonprofit organization or 
institution that is administering the 
treatment and rehabilitation program. 
The center shall receive and spend the 
coupon allotment for food prepared by 
and/or served to the addict or alcoholic 
and shall be responsible for complying 
with the requirements set forth in 

5 273.11(e). 

(ii) Residents of group living 
arrangements shall either apply and be 
certified through use of an authorized 
representative employed and designated 
by the group living arrangement or apply 
and be certified on their own behalf or 
through an authorized representative of 
their own choice. The group living 
arrangement shall determine if any 
resident may apply for food stamps on 
his/her own behalf; the determination 
should be based on the resident’s 
physical and mental ability to handle 
his/her own affairs. The group living 
arrangement is encouraged to consult 
with any other agencies of the State 
providing other services to individual 
residents prior to a determination. All of 
the residents of the group living 
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arrangement do not have to be certified 
either through an authorized 
representative or individually in order 
for one or the other method to be used. 
Applications shall be accepted for any 
individual applying as a one>person 
household or for any grouping of 
residents applying as a household as 
defined in S 273.1. If the resident applies 
through the facility as the authorized 
representative, the group living 
arrangement may either receive and 
spend the coupon allotment for food 
prepared by and/or served to the 
eligible resident or allow the eligible 
resident to use all or any portion of the 
allotment on his/her own behalf. If the 
residents are certified on their own 
behalf, the coupon allotment may either 
be returned to the facility to be used to 
purchase food for meals served either 
communally or individually to eligible 
residents; used by eligible residents to 
purchase and prepare food for their own 
consumption; and/or to purchase meals 
prepared and served by the group living 
arrangement. In any case, the group 
living arrangement is responsible for 
complying with the requirements set 
forth in $ 273.11(e). If the group living 
arrangement has its status as an 
authorized representative suspended by 
FNS (as discussed in $ 273.2(f)(6)), 
residents applying on their own behalf 
6hall still be able to participate if 
otherwise eligible. 

4. In l 273.2 paragraph (i)(3)(ii) is 
revised to read as follows: 

§ 273.2 Application processing. 
***** 

(i) Expedited service. * * • 

***** 

(3) Processing standards . * * * 

***** 

(ii) Drug addicts and alcoholics , group 
living arrangement facilities. For 
residents of drug addiction or alcoholic 
treatment and rehabilitation centers and 
residents of group living arrangements 
who are entitled to expedited service, 
the State agency shall mail an ATP or 
coupons or have the ATP or coupons 
available for pick-up no later than seven 
working days following the date the 
application was filed. 

• * * * * 

5. In { 273.11, a new sentence is added 
at the end of subparagraph (e)(1), 
subparagraphs (e)(2), (e)(5) and (e)(7) 
are revised, paragraph (f) is relettered as 
(g) and a new paragraph (f) is added to 
read as follows: 

§ 273.11 Action on households with 
special circumstances. 
***** 


(e) Residents of drug/alcoholic 

treatment and rehabilitation programs, 

• * * 

( 1 ) • • • pri or to certifying any 
residents for food stamps, the State 
agency shall verify that the treatment 
center is authorized by FNS as a retailer 
or is certified by the appropriate agency 
or agencies of the State (as defined in 

5 271.2), including that agency’s or 
agencies’ determination that the center 
is a nonprofit organization. 
***** 

(2) Each treatment and rehabilitation 
center shall provide the State agency 
with a list of currently participating 
residents. This list shall include a 
statement signed by a responsible center 
official attesting to the validity of the 
list. The State agency shall require the 
list on either a monthly or semimonthly 
basis. In addition, the State agency shall 
conduct periodic random onsite visits to 
the center to assure the accuracy of the 
list and that the State agency’s records 
are consistent and up to date. 
***** 

(5) When the household leaves the 
center, the center shall provide the 
resident household with their ID card 
and any untransacted ATP cards; or the 
household, not the center, shall be 
allowed to negotiate any untransacted 
FOR cards. The departing household 
shall also receive its full allotment if 
issued by direct mail, and if no coupons 
have been spent on behalf of that 
individual household. These procedures 
are applicable any time during the 
month. However, if the coupons have 
already been issued and any portion 
spent on behalf of the individual, and 
the household leaves the treatment and 
rehabilitation program prior to the 16th 
day of the month, the treatment center 
shall provide the household with one- 
half of its monthly coupon allotment. If 
the household leaves after the 16th day 
of the month and the coupons have 
already been issued and used, the 
household does not receive any 
coupons. 

• * * * • 

(7) The organization or institution 
authorized by FNS as a retail food store 
may be penalized or disqualified, as 
described in $ 278.6, if it is determined 
administratively or judicially that 
coupons were misappropriated or used 
for purchases that did not contribute to 
a certified household’s meals. The State 
agency shall promptly notify FNS when 
it has reason to believe that an 
organization or institution is misusing 
coupons in its possession. However, the 
State agency shall take no action prior 
to FNS action against the organization 
or institution. The State agency shall 


establish a claim for overissuances of 
food coupons held on behalf of resident 
clients as stipulated in paragraph (e)(6) 
of this section if any overissuances are 
discovered during an investigation or 
hearing procedure for redemption 
violations. If FNS disqualifies an 
organization or institution as an 
authorized retail food store, the State 
agency shall suspend its authorized 
representative status for the same 
period. If the treatment center loses its 
authorization from FNS to accept and 
redeem coupons, or is no longer certified 
by the responsible agencies of the State, 
its residents are no longer eligible to 
participate. The residents are not 
entitled to a notice of adverse action but 
shall receive a written notice explaining 
the termination and when it will become 
effective. 

(f) Residents of group living 
arrangement who receive benefits under 
title II or title XVI of the Social Security 
Act (1) Disabled or blind residents of a 
group living arrangement (as defined in 
§ 271.2) who receive benefits under title 
II or title XVI of the Social Security Act 
may voluntarily apply for the Food 
Stamp Program. If these residents apply 
through the use of the facility’s 
authorized representative, their 
eligibility shall be determined as one- 
person households. If the residents 
apply on their own behalf, the 
household size shall be in accordance 
with the definition in S 273.1. The State 
agency shall certify these residents 
using the same provisions that apply to 
all other households. Prior to certifying 
any residents for food stamps, the State 
agency shall verify that the group living 
arrangement is authorized by FNS or is 
certified by the appropriate agency or 
agencies of the State (as defined in 
fi 271.2) including that agency's (or 
agencies') determination that the center 
is a nonprofit organization. 

(2) Each group living arrangement 
shall provide the State agency with a list 
of currently participating residents. This 
list shall include a statement signed by a 
responsible center official attesting to 
the validity of the list The State shall 
require the list on a periodic basis. In 
addition, the State agency shall conduct 
periodic random onsite visits to assure 
the accuracy of the list and that the 
State agency’s records are consistent 
and up to date. 

(3) The same provisions applicable in 
§ 273.11(e)(3) to residents of treatment 
centers also apply to blind or disabled 
residents of group living arrangements 
who receive benefits under title II or 
title XVI of the Social Security Act when 
the facility acts as the resident's 
authorized representative. 
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( 4 ) If the resident has made 
application on his/her own behalf, the 
household is responsible for reporting 
changes to the State agency as provided 
in § 273.12(a). If the group living 
arrangement is acting in the capacity of 
an authorized representative, the group 
living arrangement shall notify the State 
agency, as provided in § 273.12(a), of 
changes in the household’s income or 
other household circumstances and 
when the individual leaves the group 
living arrangement. The group living 
arrangement shall return any 
household’s ATP card or coupons to the 
State agency if they are received after 
the household has left the group living 
arrangement. 

( 5 ) (i) When the household leaves the 
facility, the group living arrangement, 
either acting as an authorized 
representative or retaining use of the 
coupons on behalf of the residents 
(regardless of the method of 
application), shall provide residents 
with their ID card (if applicable) and 
any untransacted ATP cards; or the 
household, not the group living 
arrangement, shall be allowed to 
negotiate any untransacted HIR cards. 
Also, the departing household shall 
receive its full allotment if issued by 
direct mail and if no coupons have been 
spent on behalf of that individual 
household. These procedures are 
applicable any time during the month. 
However, if the coupons have already 
been issued and any portion spent on 
behalf of the individual, and the 
household leaves the group living 
arrangement prior to the 16th day of the 
month, the facility shall provide the 
household with its ID card (if 
applicable) and one-half of its monthly 
coupon allotment. If the household 
leaves after the 16th of the month and 
the coupons have already been issued 
and used, the household does not 
receive any coupons. If a group of 
residents have been certified as one 
household and have returned the 
coupons to the facility to use, the 
departing residents shall be given a pro¬ 
rata share of one-half of the household's 
monthly coupon allotment if leaving 
prior to the 16th day of the month. Once 
the resident leaves, the group living 
arrangement no longer acts as his/her 
authorized representative. The group 
living arrangement shall, if possible, 
provide the household with a change 
report form to report to the State agency 
the individual’s new address and other 
circumstances after leaving the group 
bving arrangement and shall advise the 
household to return the form to the 
appropriate office of the State agency 
within 10 days. 


(11) If a resident or a group of residents 
apply on their own behalf and if they 
retain use of their own coupons, these 
individuals are entitled to keep the 
coupons when they leave. If a group of 
residents have applied a9 one 
household, a pro-rata share of the 
remaining coupons shall be provided to 
any departing household member. The 
group living arrangement shall, if 
possible, provide the household with a 
change report form to report to the State 
agency the individual’s new address and 
other circumstances after leaving the 
group living arrangement and shall 
advise the household to return the form 
to the appropriate office of the State 
agency within 10 days. However, the 
household is responsible for reporting 
the changes in household circumstances. 

(6) The same provisions applicable to 
drug and alcoholic treatment center in 

§ 273.11(e) (6) and (7) also apply to 
group living arrangements when acting 
as an authorized representative. These 
provisions, however, are not applicable 
if a resident has applied on his/her own 
behalf. The resident applying on his/her 
own behalf shall be responsible for 
overissuances as would any other 
household as discussed in § 273.18. 

(7) The group living arrangement may 
purchase and prepare food to be 
consumed by eligible residents on a 
group basis if residents normally obtain 
their meals at a central location as part 
of the group living arrangement services 
or if meals are prepared at a central 
location for delivery to the individual 
residents. If residents purchase and/or 
prepare food for home consumption, as 
opposed to communal dining, the group 
living arrangement shall ensure that 
each resident’s food stamps are used for 
meals intended for that resident If the 
resident retains use of his/her own 
coupon allotment, he/she may either use 
the coupons to purchase meals prepared 
for them by the facility or to purchase 
food to prepare meals for their own 
consumption. 

5. In § 273.13, a new subparagraph (12) 
is added to paragraph (b) as follows: 

§ 273.13 Notice of adverse action. 

* * * * « 

(b) Exemptions from notice . # * 4 

• • * ♦ 

(12) The State agency is terminating 
the eligibility of a resident of a drug or 
alcoholic treatment center or a group 
living arrangement if the facility loses 
either its certification from the 
appropriate agency or agencies of the 
State (as defined in $ 271.2) or has its 
status as an authorized representative 
suspended due to FNS disqualifying it as 
a retailer. However, residents of group 


living arrangements applying on their 
own behalf are still eligible to 
participate. 

PART 274—ISSUANCE AND USE OF 
FOOD COUPONS 

7. In § 274.10, a sentence is added at 
the end of paragraph (d) to read as 
follows: 

9 274.10 Use or redemption of coupons* 
by eligible households. 

« • • * * 

(d) Addict/alcoholics and residents of 
group living arrangements. * * * Eligible 
residents of a group living arrangement, 
acting on their own behalf, may use 
coupons issued to them to purchase 
meals prepared especially for them at a 
group living arrangement if the facility is 
authorized by FNS for that purpose. 

• • * * • 

PART 278—PARTICIPATION OF 
RETAIL FOOD STORES, WHOLESALE 
FOOD CONCERNS AND BANKS 

8. In § 278.1, paragraph (e) is revised 
and a new paragraph (/) is added and 
paragraphs (f) through (1) are relettered 
(g) through (m). The revised paragraph 
(e) and the new paragraph (f) reads as 
follows: 

§ 278.1 Approval of retail food stores and 
wholesale food concerns. 

* * # * # 

(e) Treatment programs. Drug addiGt 
or alcoholic treatment and rehabilitation 
programs wishing to redeem through 
wholesalers food stamps received from 
or on behalf of their participants shall in 
addition to meeting the requirements of 
paragraphs (a), (b) and (d)(1) of this 
section, be certified by the agency or 
agencies of the State designated by the 
Governor as responsible for the State’s 
programs for alcoholics and drug 
adchcts under Pub. L. 91-616, 
“Comprehensive Alcohol Abuse and 
Alcoholism Prevention, Treatment, and 
Rehabilitation Act of 1970,“ and Public 
Law 92-255, “Drug Abuse Office and 
Treatment Act of 1972,” as providing 
treatment that can lead to the 
rehabilitation of drug addicts or 
alcoholics. In addition, the certification 
must show that the treatment program 
meets the standards required of 
treatment programs under the 
supervision of the agency or agencies of 
the State designated by the Governor as 
responsible for the State’s programs for 
alcoholics and drug addicts. Approval to 
participate is automatically cancelled at 
any time that a program loses its 
certification from the responsible 
agency or agencies of the State. 
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(f) Group living arrangements. FNS 
shall authorize as retail food stores 
those group living arrangements wishing 
to redeem coupons directly through % 
wholesalers. The group living 
arrangement must, in addition to 
meeting requirements of paragraphs (a), 
(b), and (d)(1) of this section, be certified 
by the appropriate agency or agencies of 
the State under regulations issued under 
Section 1616(e) of the Social Security 
Act. Approval to participate is 
automatically cancelled at any time that 
a program loses its certification from the 
State agency or agencies. 
***** 

8. In § 278.2, paragraph (g) is revised 
to read as follows: 

§ 278.2 Participation of retail food stores. 
***** 

(g) Redeeming coupons. Authorized 
retail food stores may exchange coupons 
in accordance with this part for face 
value upon presentation through the 
banking system or through a wholesale 
food concern to accept coupons from 
that retailer. Authorized drug addict or 
alcoholic treatment and rehabilitation 
programs and group living arrangements 
may present coupons for redemption 
through authorized wholesale food 
concerns. A drug addict or alcoholic 
treatment center may purchase food in 
authorized retail food stores as the 
authorized representative of its 
participating households. A group living 
arrangement may also purchase food in 
an authorized retail store when acting 
as an authorized representative of an 
eligible individual or when using the 
coupons on the individual’s behalf. 
Authorized drug addict and alcoholic 
treatmeiit and rehabilitation programs 
and group living arrangements shall not 
present coupons directly to a bank for 
redemption. 

***** 

Note.—Food Stamp forms are being revised 
in accordance with the requirements of this 
amendment. The reporting and/or record 
keeping requirements anticipated in this 
amendment resulting from the forms will be 
forwarded to the Office of Management and 
Budget for approval in accordance with the 
Federal Reports Act of 1942. 
***** 

(91 Stat. 958 (7 U.S.C. 2011-2027)) 

(Catalog of Federal Domestic Assistance 
Programs No. 10551, Food Stamps) 

Dated: March 28,1980. 

Carol Tucker Foreman, 

Assistant Secretary. 

[FR Doc. 80-10102 Filed 4-3-80; &45 am] 
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DEPARTMENT OF LABOR 

Employment and Training 
Administration 

20 CFR Parts 675, 676, 677, 678, 679 

Comprehensive Employment and 
Training Act; Regulations for 
Programs Under Titles I, II, VI, and VII 
of the Act; Proposed Rulemaking 

agency: Department of Labor 
action: Proposed rules. 

summary: This document proposes 
revisions to the rules at 20 CFR 675-679, 
which implement provisions of the 
Comprehensive Employment and 
Training Act (Pub. L. 95-524). The 
purpose of this publication is to request 
comment on these proposed rules. 

DATES: Comments on the proposed rules 
are due on or before May 5,1980. 

ADDRESS: Comments should be 
addressed to the Assistant Secretary of 
Labor for Employment and Training, U.S 
Department of Labor, 601 D Street, NW. f 
Washington, D.C. 20213. Attention: 
Robert Anderson, Administrator, Office 
of Comprehensive Employment 
Development. 

FOR FURTHER INFORMATION: Robert 
Anderson, Telephone (202) 376-6254. 

SUPPLEMENTARY INFORMATION: Final 
rules implementing the Comprehensive 
Employment and Training Act (CETA) 
Amendments of 1978 were published in 
the Federal Register on April 3,1979. 
Since that time, these rules have been 
amended on Five occasions. At the same 
time. State and local jurisdictions and 
other organizations involved in the 
implementation of CETA have noted 
sections of the regulations which they 
suggested be revised or clarified. 

The purpose of this publication is to 
propose those changes which the 
Department considers necessary for the 
proper direction of the program. 

This proposed rulemaking also 
incorporated all of the changes 
published in the Federal Register since 
April 3,1978. These include: 

44 FR 28654—May 15,1979. CETA 
Regulations; Correction. 

44 FR 47280—August 10,1979. CETA 
Regulations; Procedures for Waivers of 
Time Limitations on Public Service 
Employment. 

44 FR 48185—August 17,1979. CETA 
Regulations Concerning Sectarian 
Activities. 

44 FR 72584—December 14,1979. 

CETA Regulations Concerning Self- 
Insured Worker’s Compensation. 


45 FR 1016—January 4,1980. CETA 
Regulations Concerning Eligibility of 
Prisoners. 

The Department intends to also 
include in the final rulemaking of these 
regulations the regulations at 20 CFR 
Part 680—Youth Programs Operated by 
Prime Sponsors under CETA. This will 
provide program operators with a single 
set of rules for all prime sponsor 
programs. 

We have also corrected typographical 
errors in the table of contents, section 
headings, and throughout the body of 
the published regulations. 

We have deleted those provisions in 
the published regulations which relate 
only to the transition period during FY 
1979. 

In order to facilitate review and 
comment, the following provides a brief 
summary of each of the principal 
proposed changes: 

The definition of “Area of Substantial 
Unemployment" is amended by adding 
the word "and" to subsection (a) to 
make it clear that this requirement is in 
the conjunctive. 

The definition of "dependent" is 
expanded to show that a participant 
may claim as a dependent anyone who 
may be claimed as a dependent on his 
or her individual income tax return. This 
will permit persons in a dependent 
status for less than twelve months to be 
claimed as a dependent. 

The definition of "family" is amended 
to provide that offenders released 
within six months prior to application 
are considered a "family of one" for 
income determination purposes, when 
such person is not claimed as a 
dependent by another taxpayer for tax 
purposes and when the person's 
offender status presents a barrier to 
employment 

The definition of "Family Income" is 
clarified to indicate the period during 
which family members’ income is to be 
counted. 

The definition is also amended to 
include "black lung payments" as an 
exclusion from family income. 

The definition of "Program of 
demonstrated effectiveness" is clarified 
to indicate that programs funded 
directly by the Department in an area 
are to be included in a prime sponsor’s 
consideration. 

The definition of "Residence" is 
clarified by substituting the word 
"principal" for the won! "permanent" in 
order to make it clear that the legal 
concept of "domicile" is not applicable. 

Eligibility Requirements 

Section 675.5-l(c) is amended to insert 
the word "current" prior to "eligibility 
requirements" in order to clarify that 


individuals transferring to another title 
of CETA must meet the eligibility 
requirements for that title at the time of 
transfer. 

Section 5675.S—3(a)(ii) is amended to 
allow applicants to be eligible for 
upgrading if they were employed by 
more than one employer during the 
previous six months. 

Section 675.5-7 and 5 679.2 are 
amended to revise the eligibility criteria 
for Title VII programs in order to permit 
the use of funds under Title II-C 
upgrading and retraining programs. New 
language is added which prescribes 
conditions and limits for the use of such 
eligibility authority. 

Section 675.5-7 is revised to more 
clearly state the eligibility requirements 
for Youth E mplo yment and Training 
Programs (YETP). 

Grant Procedures 

Section 676.6(d) is revised to more 
specifically reflect the provisions of the 
statute regarding prime sponsor service 
to veterans. 

Section 676.11(c)(5)(viii) is added to 
require descriptions in the annual plan 
of efforts to be undertaken to provide 
special consideration with respect to the 
enrollment of veterans and public 
assistance recipients. 

Section 676.12(b)(3) and 5 676.16(d)(2) 
are amended by adding a new 
paragraph stipulating that prime 
sponsors are not required to publish 
subsequent modifications to its CETP 
provided that subsequent modifications 
may be reviewed upon request. 

Section 676.24 is amended at (b)(1) to 
clarify that labor organization 
consultation must be undertaken in the 
planning of training programs and that 
training standards are included. Further 
clarification is included at (b)(2) to 
indicate that 30 working days are to be 
provided after written notification to the 
collective bargaining agent. Such written 
notification shall also include the 
deadline date for response. 

Program Design and Management 

Section 676.25-1(b)(3) is amended to 
indicate that the Department will 
consider training in the apparel industry 
as an allowable activity under CETA. 

This change in policy reflects 
Congressional intent as expressed in the 
legislative history of the 1978 
reauthorization of CETA. In order to 
assure that uniform judgments are made 
on the appropriateness of training plans, 
the Department will review and approve 
applications for such training. 
Application procedures and criteria for 
approval are set forth in these 
regulations. 
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Section 676.25-3(c) is amended to 
state the outstationing provisions more 

clearly. 

Section 676.25-5(b)(8) is amended to 
indicate that the vocational exploration 
program is not exclusively for youth. 

Section 670.25-5(d) is amended to 
extend the maximum period of post¬ 
termination services from 30 days to 90 
days. 

Section 670.26-1(c)(2) is amended to 
provide that in areas where the 
maximum wage decreases from one year 
to the next, participants receiving the 
previous maximum wage rate may 
continue to receive that rate. 

Section 676.26—l(c)(5)(ii) is amended 
to clarify that the provision regarding 
the local share of PSE wage rates 
applies in subsequent years and not just 
during the initial implementation of 
these provisions. “Einploying agency'* is 
also substituted for “prime sponsor." 

Section 676.20~2(a)(2) makes several 
clarifications to the allowance payment 
section, including setting the starting 
date for the 104 week limit on allowance 
payments for classroom training, and 
clarifying that an individual can 
continue participation without 
allowances beyond the 104 week period. 

Section 670.26-2(a) (3) through (6) are 
amended to clarify reporting 
requirements and notification 
procedures in allowance payment 
systems. 

Section 676.26—2(d)(2) is amended to 
clarify that allowances, other than 
dependent allowances, may be held in 
reserve for institutionalized persons. 

Section 676.26-2 is clarified at (e) to 
more clearly state the provisions for 
dependent allowances, at (f) to make it 
clear that youths participating in 
programs under subparts A. B, and D of 
Part 680 shall be paid incentive 
allowances regardless of their public 
assistance status, and at (f)(3) to add 
provisions authorizing the downward 
adjustment of incentive allowances. 

Section 676.26-2(h) is amended to 
clearly indicate that allowances are not 
to be reduced for receipt of 
unemployment compensation benefits 
which were earned prior to enrollment 
in the allowance paying activity but 
received after enrollment. The 
subsection is also revised to reorder and 
more clearly state the adjustment 
provisions. 

Section 676.26-2(i) is amended to 
make rounding of allowances optional. 

Section 676.26-2(j) is clarified to 
indicate that the restrictions on the 
waiver of allowances do not apply 
where a participant, who had received 
allowances, continues in an activity 
beyond the 104 week period which is the 
limit for the payment of allowances. 


Section 676.26-2(k) clarifies the need 
for documenting the reason for not 
requiring the repayment of improperly 
paid allowances. 

Section 676.26-3(a) is amended by 
adding the word “sequentially" to make 
it clear that the provision permitting 
wages to be paid for combined activities 
applies regardless of whether the 
activities are undertaken simultaneously 
or sequentially. 

Section 676.26-3(b) clarifies that 
wages may be paid to all participants 
enrolled in upgrading or retraining 
activities in lieu of allowances. 

Section 676.27(a)(2) on worker's 
compensation is amended to change the 
word “coverage" to “benefits" in regard 
to CETA participants where others 
similarly employed are not covered by 
an applicable worker's compensation 
statute. This clarifies that the benefits 
are to be comparable to those provided 
by State law while the method of 
coverage may be different. A new 
Section (5 676.27(a)(3)) has been added 
to further amend § 676.27(a)(2) v It 
indicates that CETA participants in a 
non-employment status need not be 
covered at the level of benefits provided 
by State law for workers. They must, 
however, receive adequate protection 
for on-site accidents. 

Section 676.27(b)(5) clarifies that the 
restrictions on retirement payments to 
CETA participants do not apply to 
persons participating in on-the-job 
training programs. 

Section 676.28-2 is amended to make 
it clear that the employer may not use 
CETA funds to maintain a reserve 
account for the employer’s share of the 
contribution. 

Section 676.28-3, “Packages of 
benefits," regarding CETA retirement 
issue is not revised in this document. 

The Department is aware that some 
prime sponsors have indicated that they 
cannot purchase the non-retirement 
portion of a benefits package, such as 
death and disability coverage, at the 
same levels as for similarly employed 
non-CETA employees. They have raised 
this concern with regard to CETA 
participants who have been excluded 
from the regular retirement system as 
provided under §§ 676.27(b)(1) and 
670.28-3(a). The Department is currently 
reviewing this matter. If it is determined 
that a change to the regulations is 
necessary, it will be published in a 
separate issue of the Federal Register. 
The Department is not addressing this 
matter as part of this revision to the 
regulations. However, the Department 
encourages public comment on this 
issue. 

Section 676.30 is amended at (a) to 
clarify that, except for the conditions set 


forth, CETA workers are subject to the 
general termination conditions 
applicable to comparably employed 
non-CETA workers, at (d) to clarify the 
manner in which classroom training is to 
be counted in determining compliance 
with the 78 week PSE limit, at (g)(1) to 
clarify the treatment of in-school youth 
within the 30 month overall 
participation limit, and at (g)(2) to 
clarify that an extension of the 1000 
hour limit also serves to extend the 2000 
hour limit. 

Section 676.30(i) is amended to clarify 
that the 30 month total participation 
limit is not extended for those 
individuals under PSE waivers hired 
after October 1,1978. 

Section 876.30(k)(5)(ii) clarifies that 
the last quarter refers to that in the plan 
and not to the fiscal year. 

Section 676.30(o) is amended to clarify 
that subsequent waivers may only be 
granted for participants completing an 
initial four-quarter waiver period. 

Section 676.30(n)(4) is amended to 
clarify that participants terminated to 
meet a quarterly goal are only to be 
terminated from these groups specified 
for termination in that quarter. 

Section 676.30a(a)(5) is amended to 
clarify prime sponsor responsibility to 
coordinate veterans activities and 
services. 

Administrative Standards and 
Procedures 

Section 676.32 is amended to add the 
word “subrecipient" to recipient to more 
specifically reflect the provisions of the 
statute. 

Section 670.36 clarifies program 
income requirements for subrecipients 
to provide consistency with the 
Department’s grant regulations at 41 
CFR 29-70.205. 

Section 676.40 (a) and (c)(2) are 
amended to conform these provisions to 
the policy regarding indirect costs 
included. 

Federal Management Circular 74-4 

Section 676.46-2(c) clarifies the 
circumstances under which CETA funds 
may be used for the travel of elected 
officials. 

Section 676.43(b) clarifies that 
bonding is only required in the 
circumstance where a recipient or 
subrecipient operates on a cash advance 
basis. 

Section 676.45(f)(2) clarifies that 
adding parties to a consortium 
agreement requires a new master plan. 

Section 070.47 is amended at (d) to 
delete the requirement that 
consideration must first be given to 
reallocating funds to other deliverers 
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within the prime sponsor’s area, and at 
(c) to delete the requirement that first 
consideration goes to areas of 6.5 
percent unemployment or greater. 

Nondiscrimination; Equal Opportunity; 
Equitable Service and Affirmative 
Action 

Subpart D has been retitled to reflect 
the fact that the regulations go beyond 
nondiscrimination and incorporate the 
broader concepts of equal opportunity 
and the affirmative action required or 
recommended under the Act to ensure 
equal opportunity and the equitable 
provision of services. 

The nondiscrimination section at 
§ 676.52 has been amended to include 
the statutory prohibition against 
discrimination on the basis of 
citizenship. The affirmative action 
section (now § 676.54) has been reorded 
to clarify that prime sponsors are 
required to take affirmative action to 
recruit and hire staff which will reflect 
the significant segments of their 
population. Affirmative action is also 
recommended for participants as a 
means of ensuring equitable provision of 
services and achieving planned levels of 
participation. Also, as a mechanism for 
ensuring nondiscrimination and equal 
opportunity, prime sponsors may require 
their subrecipients and contractors to 
prepare affirmative action plans. 

Prevention of Fraud and Program Abuse 

Section 676.66 is amended to specify 
that the nepotism provisions in the 
Indian and Native American regulations 
shall be used when Indian and Native 
American organizations operate 
programs on Indian reservations as a 
subgrantee, contractor, or employing 
agency under a prime sponsor program. 

Section 676.73 "Maintenance of 
Effort" provisions are amended to 
clarify that in a layoff circumstance, 
CETA participants in OJT, work 
experience or PSE may not remain 
working in the same or substantially 
equivalent job. It is also revised to more 
clearly present our current policy on 
positions affected by layoffs. 

Complaints and Sanctions 

There is no new proposal for Part 676, 
Subpart F, in these proposed regulations. 
The proposed Part 676, Subpart F, has 
been delayed because of the necessity 
of coordinating the CETA complaint 
procedures with the equal opportunity 
complaint procedures to be published in 
29 CFR, Part 31, which are currently 
being reviewed by the Department of 
Justice. A separate proposal for Part 676, 
Subpart F will be published in the 
Federal Register at a later date. 


Programs Under Title II B 

Section 677.15(c) is amended to 
indicate that the annual plan subpart 
must include a list of organizations to 
whom the plan was sent. 

Section 677.40 is amended to clarify 
that the provisions with respect to the 
Independent Monitoring Unit (IMU) do 
not apply to the Special Grants To 
Governors. 

Public Service Employment 

Section 677.53(g) and $ 678.3(g) are 
amended to clarify that PSE jobs may be 
allocated to private non-profit agencies. 

Section 878.3 is amended to clarify 
that 50 percent of the funds expended 
within a fiscal year by the prime 
sponsor must be used for PSE jobs in 
projects. 

Section 678.7(b)(2)(iii) is amended to 
clarify that where the maximum wage 
decreases from the maximum in the 
previous year, the supplementation rate 
of the previous year remains in effect. 

Section 678.7(g) has been added to 
clarify that the prohibition against 
reducing the non-CETA portion of a 
participant’s wages where the maximum 
wage has bee n ad justed upward, is 
applicable to CETA participants 
generally and not only to those CETA 
participants who were receiving non- 
CETA wages on September 30,1978. 

Section 678.8(c) is amended to clarify 
that Title VI funds can be spent on PSE 
participants for non-PSE purposes, e.g., 
classroom training. 

Private Sector Programs 

Section 679.3-2 clarifies that a PIC 
member’s business or organization must 
be within the area served by the PIC. It 
also requires that building and 
construction trade councils be consulted 
in the planning process. 

Section 679.3-9 clarifies conflict of 
interest constraints on voting by PIC 
members. 

Section 679.5 is clarified to indicate 
that the PIC must concur with all 
modifications to the Title VII Annual 
Plan Subpart. 

Regulatory Impact 

The financial and other impact of this 
regulation is less than specified in DOL 
criteria for determining when a 
regulatory analysis should be made (see 
44 FR 5576, January 26,1979). Therefore, 
the preparation of a regulatory analysis 
is not required for this regulation. 

While these regulations are deemed 
significant within the meaning of 
Executive Order 12044, and the 
Department of Labor regulations 
thereunder, the comment period for 
these regulations is only 30 days rather 
than 60 days, since the changes to the 


regulations are minor and for the most 
part technical corrections, and since the 
regulations must be published in final 
form by May 15th. 

Accordingly, it is proposed to amend 
Parts 675-679 of Title 20 of the Code of 
Federal Regulations to read as follows: 

PART 675—INTRODUCTION TO THE 
REGULATIONS UNDER THE 
COMPREHENSIVE EMPLOYMENT AND 
TRAINING ACT 

Sec. 

675.1 Scope and purpose of the Act. 

675.2 Format of these regulations. 

675.3 Table of contents for the regulations 
under CETA. 

675.4 Definitions. 

675.5 Eligibility requirements to participate 
to programs under CETA. 

675.5- 1 Eligibility requirements pertaining 
to all prime sponsor programs. 

675.5- 2 Eligibility requirements under title II 

B. 

675.5- 3 Eligibility requirements under title II 
C upgrading and retraining. 

675.5- 4 Eligibility requirements for special 
grants for Governors. 

675.5- 5 Eligibility requirements for title IID 
programs. 

675.5- 6 Eligibility requirements for title VI 
programs. 

675.5- 7 Eligibility requirements for private 
sector initiative programs. 

675.5- 8 Eligibility requirements for youth 
employment and training. 

675.5- 9 Eligibility requirements for youth 
community conservation improvement 
projects. 

675.5- 10 Eligibility requirements for summer 
youth employment programs. 

675.6 Intake and assessment 
Authority: Sec. 126 of the Comprehensive 

Employment and Training Act (29 U.S.C. 801 
et seq.. Pub. L. 95.524 92 Stat. 1907), unless 
otherwise noted. 

§ 675.1 Scope and purpose of the Act 

(a) It is the purpose of this Act to: 

(1) Provide training and employment 
opportunities to increase the earned 
income of economically disadvantaged, 
unemployed, or underemployed persons; 

(2) Establish a flexible, coordinated 
and decentralized system of Federal, 
State, and local programs so that 
services will lead to maximum 
employment opportunities and enhance 
self-sufficiency; and 

(3) Provide for the coordination of 
programs under CETA with other social 
service, employment and training 
related programs, economic 
development, community development, 
and related activities, such as 
vocational education, vocational 
rehabilitation, public assistance, self- 
employment training, and social service 
programs. 

(b) The Act is comprised of eight 
titles. 
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(1) Title I sets forth the administrative 
provisions governing programs under 
the other titles. 

(2) Title II establishes programs 
administered by State and local prime 
sponsors to provide comprehensive 
employment and training services for 
economically disadvantaged persons. 

(3) Title Ill establishes national 
programs administered by the Secretary: 

(i) To provide employment and 
training services for groups of persons 
with disadvantages in specific and 
general labor markets or occupations. 

(ii) To provide comprehensive 
employment and training programs for 
Indians and Native Americans, and for 
migrant and seasonal farmworkers. 

(iii) To provide research, and 
technical assistance programs and to 
evaluate activities under CETA. 

(4) Title IV establishes a broad range 
of coordinated employment and training 
programs for youth. 

(5) Title V establishes a National 
Commission for Employment Policy to 
examine issues of development, 
coordination and administration of 
employment and training programs, and 
to advise the President and the Congress 
on these issues. 

(6) Title VI authorizes temporary 
employment in public service jobs 
during periods of high unemployment. 

(7) Title VII authorizes activities to 
increase the involvement of the private 
sector in employment and training. 

(8) Title VIII establishes a Young 
Adult Conservation Corps to provide 
conservation work on public lands and 
waters and other benefits to youth. 

§ 675.2 Format of these regulations. 

(a) Regulations promulgated by the 
Department of Labor to implement the 
new provisions of the Act are set forth 
in Parts 675 through 695 of Title 20 of the 
Code of Federal Regulations. 

(b) Statutory authority of the 
regulations is found at section 126(a)(1) 
of the Act. Specific statutory authorities 
other than section 126(a)(1) are noted 
throughout the regulations. 

§ 675.3 Table of contents for regulations 
under CETA. 

PART 675—INTRODUCTION TO THE 
REGULATIONS UNDER THE 
COMPREHENSIVE EMPLOYMENT AND 
TRAINING ACT 

Sec. 

675.1 Scope and purpose of the Act 
675 2 Format of these regulations. 

675.3 Ta ble of contents for regulations 
under CETA. 

675.4 Definitions. 

675.5 Eligibility requirements to participate 
in programs under CETA. 


675.5- 1 Eligibility requirements pertaining 
to all prime sponsor programs. 

675.5- 2 Eligibility requirements under title 
II-B. 

675.5- 3 Eligibility requirements under title 
Il-C upgrading and retraining. 

675.5- 4 Eligibility requirements for the 
special grants to governors. 

675.5- 5 Eligibility requirements for title II—D 
programs. 

675.5- 6 Eligibility requirements for title VI 
programs. 

675.5- 7 Eligibility requirements for private 
sector initiative programs (PSIP). 

675.5- 8 Eligibility requirements for youth 
employment and training programs 
(YETP). 

675.5- 9 Eligibility requirements for youth 
community conservation improvement 
projects (YCC1P). 

675.5- 10 Eligibility requirements for the 
summer youth employment programs 
(SYEP). 

675.6 Intake and assessment. 

PART 676—GENERAL PROVISIONS 
GOVERNING PROGRAMS UNDER THE 
COMPREHENSIVE EMPLOYMENT AND 
TRAINING ACT 

Subpart A—Grant Procedures 

Sec. 

670.1 General. 

676.2 Prime sponsor applicants. 

676.3 Preapplication for Federal assistance. 

676.4 Consortium agreements. 

676.5 Prime sponsor designation. 

670.6 Planning process. 

678.7 Prime sponsor planning councils. 

676.8 Area planning bodies. 

870.9 Comprehensive employment and 
training plan (CETP). 

676.10 Master plan. 

670.19-1 General. 

076.10-2 Signature page. 

070.19-3 Assurances and certifications. 

678.10-4 Narrative description. 

678.11 Annual plan. 

676.12 Comments and publication 
procedures relating to submission of 
CETP. 

676.13 Submission of CETP. 

676.14 Review, approval and disapproval of 
the CETP. 

676.15 Use of alternative prime sponsors; 
Services by the Secretary. 

676.16 Modifications. 

Subpart 8—Program Design and 

Management 

676.21 General responsibilities of CETA 
recipients. 

676.22 Program management systems. 

676.23 Program linkages and selection of 
deliverers. 

676.24 Labor organization consultation snd/ 
or concurrence. 

676.25 Employment and training activities. 

676.25- 1 Classroom training. 

670.25- 2 On-the-job training. 

670.25- 3 Public service employment. 

676.25- 4 Work experience. 

676.25- 5 Services. 

676.25- 6 Other activities. 

676.25- 7 Combined activities. 

676.26 Payment to participants. 


676.26- 1 Payment of wages. 

076.26-2 Payment of allowances. 

676.26- 3 Combined activities. 

676.27 Benefits and working conditions for 
participants. 

676.28 Retirement benefits for program 
participants. 

676.26- 1 General rules. 

670.28- 3, Allowable costs. 

676.28- 3 Package benefits. 

670.28- 4 F1CA. 

876.29 Non-Federal status of participants. 

670.30 Termination conditions. 

676.30a Procedures for serving specific 

target groups. , 

Subpart C—Administrative Standards and 
Procedures 

676.31 General. 

670.32 Methods of payment to recipients of 
CETA funds. 

676.33 Depositories for CETA funds. 

676.34 Management information systems. 

. 676.35 Retention of records. 

676.36 Program income. 

676.37 Recipient contracts subgrants. 

670.38 Requirements for contracts with non- 
. governmental organizations. 

676.39 Property management standards. 

676.40 Allowable costs. 

676.40- 1 Allowable CETA costs. 

676.40- 2 Administration and travel costs. 

676.41 CETA cost allocation. 

676.41- 1 Classification of costs by category. 

676.41- 2 Allocations of fixed unit charges. 

676.41- 3 Cost categories assignable to 
program activities. 

676.42 Administrative annual plan subpart. 

670.43 Adminstratrative staff and personnel 
standards. 

676.44 Reporting requirements for prime 
sponsors. 

676.45 Annual plan subpart settlement 
procedures; termination of master plan. 

676.46 Secretary’s responsibilities. 

876.47 Reallocation of funds based on 
nonutilization. 

Subpart D—Nondiscrimination; Equal 
Opportunity; Equitable Service and 
Affirmative Action 

676.51 General. 

676.52 Nondiscrimination and equal 
opportunity. 

670.53 Equitable provision of services to 
significant segments of the eligible 
population. 

676.54 Affirmative action. 

Subpart E—Prevention of Fraud and 
Program Abuse 

676.61 General. 

670.62 Conflict of interest. 

676.63 Kickbacks. 

676.64 Commingling of funds. 

670.65 Charging of fees. 

676.66 Nepotism. 

676.67 Child labor. 

676.68 Political patronage. 

676.69 Political activities. 

678.70 Lobbying activities. 

676.71 Sectarian activities. 

676.72 Unionization and antiunionization 
activities/work stoppages. 

676.73 Maintenance of effort. 
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676.74 Theft or embezzlement from 
employment and training funds; improper 
inducement; obstruction of investigations 
and other criminal provisions. 

670.75 Responsibilities of recipients and 
subrecipients for prevention fraud and 
program abuse and for general program 
management 

676.75- 1 General requirements. 

676.75- 2 Prime sponsor monitoring 
procedures. 

676.75- 3 Eligibility determination and 
verification. 

676.76 Action required of the Secretary. 

Subpart F—Complaints, Investigations and 

Sanctions 

676.81-676.93 [Reserved] 

PART 677—PROGRAMS UNDER TITLE 
II OF THE COMPREHENSIVE 
EMPLOYMENT AND TRAINING ACT 

Subpart A—General Provisions 

Sec. 

677.1 Purpose 

677.2 Employability development plan. 

677.3 Agreements with State or local 
education agencies or institutions of 
higher education. 

Subpart B—Training Activities for the 

Economically Disadvantaged 

677.11 Purpose. 

677.12 Participant eligibility. 

677.13 Activities and services. 

677.14 Allocation of funds. 

677.15 Annual plan subpart. 

677.16 Administrative limitations. 

Subpart C—Upgrading and Retraining 

677.21 Purpose. 

677.22 Participant eligibility. 

677.23 Activities and services. 

677.24 Agreement with employers. 

677.25 Compensation and benefits to 
pariticipants. 

677.26 Reimbursement of employers. 

Subpart D—Special Grants for Governors 

677.31 Purpose. 

677.32 Allocation of funds. 

677.33 Grant application; annual plan. 

677.34 Governor's distribution of vocational 
education funds. 

677.35 Nonfinancial agreement between 
prime sponsor and vocational education 
board. 

677.36 State employment and training 
council. 

677.37 Governor's coordination and special 
services. 

677.38 Coordination and establishment of 
linkages with education agencies. 

677.39 Vocational education activities. 

677.40 Funding grand administration. 

677.41 Reporting. 

677.42 Coordination with prime sponsor. 

Subpart E—Transitional Employment 

Opportunities for the Economically 

Disadvantaged 

677.51 Purpose. 

677.52 Participant eligibility. 

677.53 Activities and services. 

677.54 Eligibility for funds. 


677.55 Allocation of funds. 

677.56 Annual plan subpart. 

677.57 Wages and wage supplementation. 

677.58 Special cost provisions. 

PART 678—PUBLIC SERVICE 
EMPLOYMENT PROGRAMS UNDER 
TITLE VI OF THE COMPREHENSIVE 
EMPLOYMENT AND TRAINING ACT 

678.1 Purpose. 

678.2 Participant eligibility. 

678.3 Activities and services. 

678.4 Eligibility for funds. 

678.5 Allocation of funds. 

678.0 Annual plan subparb 

678.7 Wages and wage supplementation. 

678.8 Special cost provisions. 

PART 679—PRIVATE SECTOR 
INITIATIVE PROGRAM FOR THE 
ECONOMICALLY DISADVANTAGED 
UNDER THE COMPREHENSIVE 
EMPLOYMENT AND TRAINING ACT 

679.1 Scope and purpose. 

679.2 Participant eligibility. 

678.3 Private industry councils (PIC's). 

679.3- 1 Purpose. 

679.3- 2 Appointments of PIC members. 

679.3- 3 Chairperson. 

679.3- 4 Organizational position. 

679.3- 5 Staff. 

679.3- 6 Multijurisdictional PIC's. 

679.3- 7 Functions of the PIC. 

679.3- 8 Accountability. 

679.3- 9 Conflict of interest 

679.4 Allocation of funds. 

679.5 Annual plan subpart. 

679.0. Administrative standards and 
procedures. 

679.7 Allowable activities. 

PART 680—YOUTH PROGRAMS 
OPERATED BY PRIME SPONSORS 
UNDER THE COMPREHENSIVE 
EMPLOYMENT AND TRAINING ACT 1 

Subparts A and B—(Reserved) 

Subpart C—Summer Youth Employment 
Program 

680.200 Purpose 

680.201 Eligibility for SYEP funds. 

680.202 Allocation of funds. 

660.203 Unexpended previous year funds. 

680.204 Startup of program 

680.205 Program planning; planning and 
youth councils. 

680.206 Basic program design provisions. 

680.207 Description of the SYEP annual plan 
subpart. 

680.208 Activities and services. 

680.209 Program management provisions. 

680.210 Worksite standards. 

680.211 Eligibility for participation. 

680.212 Participants compensation, benefits 
and working conditions. 

680.213 Reallocation procedures. 

680.214 Modifications. 

680.215 Reporting requirements. 

680.216 Termination date for the summer 
program. 


' Part 680 added at 44 FR 12394. March 6.1979. 


§675.4 Definitions. 

Academic Credit means credit for 
education, training or work experience 
applicable toward a secondary school 
diploma, a post secondary degree, or an 
accredited certificate of completion, 
consistent with applicable State law. 
regulations, and policy, and the 
requrements of an accredited 
educational agency or institution. 

Act means the Comprehensive 
Employment and Training Act (29 USC 
§ 801 et seq.) 

Alternative Working Arrangements 
means the patterns or schedules of work 
which,deviate from the regular work 
week. They may include staggered 
hours, flexible hours or flexi-time, 
compressed work weeks, part-time 
employment, job sharing, and work 
sharing. 

Annual Plan means that part of the 
Comprehensive Employment and 
Training Plan which consists of the 
yearly description of program activities 
and services to be provided by prime 
sponsors. 

Appropriate Labor Organization 
means a local labor organization that 
represents employees in the prime 
sponsor's area in the same or 
substantially equivalent jobs as those 
for which recipients provide, or propose 
to provide, employment and training 
under the Act. 

Architectural Barriers means physical 
conditions of a building, facility, or other 
physical structure which reduce the 
accessibility to or usefulness of such 
building, facility or structure to 
handicapped individuals. 

Area of Substantial Unemployment 
(ASU) means an area within a prime 
sponsor's jurisdiction: 

(a) Which has a population of at least 
10,000; and 

(b) (1) Which has an average 
unemployment rate of at least 6.5 
percent for the most recent twelve 
month period, as determined by the 
Bureau of Labor Statistics (BLS); or 

{2) Which for fiscal year 1979, and for 
Parts A, B, and C of Title II of the Act 
for all fiscal years, has an average 
unemployment rate of at least 6.5 
percent for any three consecutive 
months during the most recent 12 month 
period as determined by the Bureau of 
Labor Statistics. 

Artificial Barriers to Employment 
means limitations (such as: age, sex, 
race, national origin, parental status, 
credential requirements, criminal record, 
lack of child care, physical or mental 
status and absence of part-time or 
alternative working pattems/schedules) 
in hiring. Bring, promotion, licensing, 
and conditions of employment which are 
not directly related to an individual’s 
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fitness or ability to perform the tasks 
required by th^ job. 

Balance of State (BOS) means the 
area which consists of all areas within a 
State which are not within the 
jurisdictions of local prime sponsors 
and, therefore, are served by the State 
acting as the prime sponsor. 

Capital Improvement means any 
modification, addition, restoration or 
other improvement: 

(a) Which increases the usefulness, 
productivity, or serviceable life of an 
existing building, structure, or major 
item of equipment; 

(b) Which is classified for accounting 
purposes as a "fixed asset"; and 

(c) The cost of which increases the 
recorded value of the existing bidding, 
structure, or major item of equipment 
and is subject to depreciation. 

CETA means the Comprehensive 
Employment and Training Act. 

Community Based Organization 
(CBO) means a private nonprofit 
organization which is representative of 
the community or a significant segment 
of a community, and which provides 
employment and training services or 
activities. (Examples include: 
Opportunities Industrialization Centers, 
the National Urban League, SER-Jobs for 
Progress, United Way of America. 
Mainstream, the National Puerto Rican 
Forum, agencies serving women, 
neighborhood groups and organizations, 
community action agencies, community 
development corporations, vocational 
rehabilitation organizations, 
rehabilitation facilities (as defined in 
Sec. 7(11) of the Rehabilitation Act of 
1973, 29 USC 5 706). agencies serving 
youth, union-related organizations, and 
employer-related nonprofit 
organizations). 

Comprehensive Employment and 
Training Plan (CETP) means the plan of 
a prime sponsor for operating programs 
under the Act, consisting of the Master 
Plan and Annual Plan. 

Construction means the erection, 
installation, assembly or painting of a 
new structure or a major addition, 
expansion, or extension of an existing 
structure, and the related site 
preparation, excavation, filling and 
landscaping or other land 
improvements. 

Consumer Price Index means the "All 
Urban Consumer Index" as determined 
by the Bureau of Labor Statistics (BLS). 

Contract means a procurement 
instrument by which the Department, a 
recipient, or a subrecipient pays for 
property, services, supplies, materials or 
equipment. 

Contractor means any person, 
corporation, partnership, public agency, 
or other entity which enters into a 


contract with the DOL, a recipient or a 
subrecipient under the Act. 

Department means the United States 
Department of Labor (DOL) including its 
agencies and organizational units. 

Dependent means any person for 
whom, both currently and during the 
previous 12 months, the participant has 
assumed 50% of their support, and is 

(a) A member of the immediate 
household; or 

(b) Not a member of the household, 
but a parent or child of the participant, 
or a relative of the participant who is 
unemployed because of a mental or 
physical disability; or 

(c) who may be claimed as a 
dependent on the person’s tax under 
Section 151(e) of the Internal Revenue 
Code of 1954. 

Displaced Homemaker means an 
individual who: 

(a) Has not worked in the labor force 
for a substantial number of years but 
has, during those years, worked in the 
home providing unpaid services for 
family members; and 

(b) (1) Has been dependent on public 
assistance or on the income of another 
family member but is no longer 
supported by that income; or 

(2) Is receiving public assistance on 
account of dependent children in the 
home, especially where such assistance 
will soon be terminated; and 

(c) Is unemployed or underemployed 
and is experiencing difficulty in 
obtaining or upgrading employment. 

DOL means the U.S. Department of 
Labor. 

Economically Disadvantaged means a 
person who is either. 

(a) A member of a family which 
receives public assistance; 

(b) a member of a family whose 
income during the previous 6 months on 
an annualized basis was such that 

(1) The family would have qualified 
for public assistance, if it had applied 
for such assistance; or 

(2) It does not exceed the poverty 
level; or 

(3) It does not exceed 70 percent of the 
lower living standard income level; 

(c) A foster child on whose behalf 
State or local government payments are 
made; 

(d) Where such status presents 
significant barriers to employment, 

(1) A client of a sheltered workshop; 

(2) A handicapped individual; 

(3) A person residing in an institution 
or facility providing 24 hour support 
such as a prison, a hospital or 
community care facility; or 

(4) A regular outpatient of a mental 
hospital, rehabilitation facility or similar 
institution. 


Employing Agency means any public 
or private nonprofit employer which 
employs PSE or work experience 
participants and which establishes and 
maintains the personnel standards 
applicable to those participants covering 
such areas as wage rates, fringe 
benefits, job titles, and employment 
status. 

Entry Level means the lowest position 
in any promotional line, as defined 
locally by collective bargaining 
agreements, past practice, or applicable 
personnel rules. 

Family (a) Means one or more persons 
living in a single residence who are 
related to each other by blood, marriage, 
or adoption. A step-child or a step¬ 
parent shall be considered to be related 
by marriage. 

(b)(1) For purposes of paragraph (a) of 
this section, one or more persons not 
living in the single residence but who 
were claimed as a dependent on another 
person’s Federal Income Tax return for 
the previous year shall be presumed, 
unless otherwise demonstrated, part of 
the other person’s family. 

(2) An older worker, as defined in this 
section, whether living in the residence 
or not, or a handicapped individual who 
is 16 years of age or older may be 
considered a family of one when 
applying for programs under the Act. 

(3) An individual 18 or older, except 
as provided in (2) above, who receives 
less than 50 percent of support from the 
family, and who is not the principal 
earner nor the spouse of the principal 
earner shall not be considered a 
member of the family. Such an 
individual shall be considered a family 
of one. 

(4) Any individual released within 6 
months of the date of applying for 
programs under the Act, from an 
institution or facility providing 24-hour 
support such as a prison, hospital or 
community care facility may be 
considered a family of one, provided 
that such confinement status presents a 
significant barrier to employment and 
the person is not claimed as a 
dependent on a family members income 
tax return. 

Family Income means all income 
actually received from all sources by all 
members of the family, during the 
income determination period. Family 
size shall be the maximum number of 
family members during the income 
determination period. When computing 
family income, income of a spouse and/ 
or other family member’s shall be 
counted for the portion of the income 
determination period that the person 
was actually a part of the family unit of 
the applicant. 

(a) Family income shall include: 
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(1) Gross wages and salary (before 
deductions); 

(2) Net self-employment income (gross 
receipts minus operating expenses); 

(3) Other money income received from 
sources such as net rents, OASI (Old 
Age and Survivors Insurance) social 
security benefits, pensions, alimony, 
child support, and periodic income from 
insurance policy annuities, and other 
sources of income. 

(b) Family income shall exclude: 

(1) Non-cash income such as food 
stamps, or compensation received in the 
form of food or housing; 

(2) Imputed value of owner-occupied 
property, i.e., rental value; 

(3) Public assistance payments; 

(4) Cash payments received pursuant 
to a State plan approved under Titles 1 
IV, X, or XVI of the Social Security Act, 
or disability insurance payments 
received under Title II of the Social 
Security Act; 

(5) Federal, State or local 
unemployment benefits; 

(6) Payments made to participants in 
employment and training programs 
(including payments received under 
CETA Title IV or Title VIII or Tide V of 
the Older Americans Act), except wages 
paid for PSE and OJT. 

(7) Capital gains and losses; 

(8) One time unearned income, such 
as, but not limited to: 

(i) Payments received for a limited 
fixed term under income maintenance 
programs and supplemental (private) 
unemployment benefits plans; 

(ii) One-time or fixed-terra scholarship 
and fellowship grants; 

(iii) Accident, health, and casualty 
insurance proceeds; 

(iv) Disability and death payments, 
including fixed term (but not lifetime) 
life insurance annuities and death 
benefits; 

(v) One-time awards and gifts; 

(vi) Inheritance, including fixed term 
annuities; 

(vii) Fixed term workers' 
compensation awards; 

(viii) Terminal leave pay; 

(ix) Soil bank payments; 

(x) Agriculture crop stabilization 
payments; 

(9) Pay or allowances which were 
previously received by any veteran 
while serving on active duty in the 
Armed Forces; and 

(10) Educational assistance and 
compensation payments to veterans and 
other eligible persons under Chapters 11, 
13. 31, 34, 35, and 36 of Title 38, United 
States Code. 

(11) Payments received under the 
Trade Act of 1974. 

(12) Black lung payments. 


Financial Assistance means any 
grant, loan, or any other arrangement by 
which the Department or recipient 
provides or otherwise makes available 
assistance in the form of: 

(a) Funds; 

(b) Services of Federal or recipient’s 
personnel; or 

(c) Real and personal property or any 
interest in or use of such property, 
including: 

(1) Transfers or leases sof such 
property for less than fair market value 
or for reduced consideration; and 

(2) Proceeds from a subsequent 
transfer or lease of such property if the 
Federal or recipient share of its fair 
market value is not returned to the 
Federal Government or recipient 

Governor means the chief executive, 
or his or her designee, of any State. 

Handicapped Individual means any 
person who has a physical or mental 
disability which constitutes a 
substantial barri er to employment and 
can benefit from CETA services as 
determined by the prime sponsor. 

In-school means the status of being 
enrolled full-time and attending an 
elementary, secondary, trade, technical 
or vocational school a college, including 
a junior community college or a 
university. An individual shall maintain 
the status of "in-school” between 
semesters or quarters or during the 
summer months provided that individual 
is scheduled to attend full-time the next 
regularly scheduled quarter of any of 
these schools. 

In-School Youth means a person age 
14 to 21, who: 

(a) Is currently enrolled full-time in. 
and attending, a secondary, trade, 
technical, vocational school or junior or 
community college or is scheduled to 
attend full-time the next regularly 
scheduled quarter or semester of any of 
these schools; or 

(b) Has not completed high school and 
is scheduled to attend or is attending, on 
a full-time basis, a program leading to a 
secondary school diploma or its 
equivalent. Full-time may be defined by 
the requirements of the agency 
administering the program. 

Institutions of higher education means 
an educational institution in any State 
which: 

(a) Admits as regular students only 
persons having a certificate of 
graduation from a school providing 
secondary education, or the recognized 
equivalent of such certificate; 

(b) is legally authorized within such 
State to provide a program of education 
beyond secondary education; 

(c) Provides an educational program 
for which it awards a bachelor's degree 
or provides not less than a two-year 


program which is acceptable for full 
credit toward such a degree; 

(d) Is a public or other nonprofit 
institution; 

(e) Is accredited by a nationally 
recognized accrediting agency or 
assocation; and 

(f) Admits as regular students, persons 
who are beyond the age of compulsory 
school attendance in Che State in which 
the institution is located and who have 
the ability to benefit from the education 
offered by the institution. 

fob restructuring means: 

(a) The procedure which includes: 

(1) Identifying the separate tasks that 
comprise a job or group of jobs; 

(2) Developing new positions 
descriptions which retain some of the 
tasks of the original job; and 

(3) Developing a career ladder which 
builds upward from the new positions 
containing the lesser skilled tasks to 
regular jobs. 

(b) A restructered job shall be clearly 
different from the original one in terms 
of skills, knowledge, abilities, and 
experience needed to perform the work 
(sec. 432(a)(3)(L)). 

Local Educational Agency means: 

(a) Except for purposes of Youth 
Employment and Training Programs 
(YETP) under Part 680, a board of 
education or other legally constituted 
local school authority having 
administrative control and direction of 
public elementary of secondary schools 
in a city, county, township, school 
district or political subdivision in a 
State, or any other public educational 
institution or agency having 
administrative control and direction of a 
vocation education program; 

(b) For purposes of YETP under Part 
680, a public board of education or other 
public authority legally constituted 
within a State for either administrative 
control or direction of. or to perform a 
service function for public elementary or 
secondary schools in a city, county, 
township, school district, or other 
political subdivision of a State, or 
combination of such school districts or 
counties which are recognized in a State 
as an administrative agency for their 
public elementary or secondary schools. 

Lower Living Standard Income Level 
means that income level (adjusted for 
selected Standard Metropolitan 
statistical areas and regional 
metropolitan and nonmetropolitan 
differences and family size) determined 
annually by the Secretary, based upon 
the most recent lower living family 
budget issued by the Bureau of Labor 
Statistics. 

Low Income Housing means: 

(a) For weatherization or 
winterization projects, those dwellings 
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occupied by persons whose family 
income does not exceed 125 percent of 
the poverty level and which are 

(1) Owned by the occupant; 

(2) Publicly owned; 

(3) Owned by a private nonprofit 
organization; or 

(4) Cooperatively owned; or 

(5) For projects funded and approved 
by the Federal Energy Administration, 
privately owned rental housing. 

(b) For rehabilitation as part of 
community revitalization or 
stabilization, those dwellings occupied 
by persons whose family income does 
not exceed 80 percent of the median 
income for the area, in accordance with 
Section 8(f)(1) of the United States 
Housing Act of 1937, (42 U.S.C. 1437f) 
and which are: 

(1) Owned by the occupant; 

(2) Publicly owned; 

(3) Owned by a private nonprofit 
organization; or 

(4) Cooperatively owned. 

Low Income Level means $7,000 with 
respect to income in 1969, and for any 
later year means that amount which 
bears the same relationship to $7,000 as 
the Consumer Price Index for that year 
bears to the Consumer Price Index for 
1969. rounded to the nearest $1,000. 

Master Plan means that part of the 
Comprehensive Employment and 
Training Plan (CETP) which serves as 
the long-term agreement between the 
Department and a prime sponsor. 

Offender means any adult or juvenile 
who is or has been subject to any stage 
of the criminal justice process for whom 
employment and training services may 
be beneficial or who requires assistance 
in overcoming artifical barriers to 
employment resulting from a record of 
arrest or conviction. 

Older Worker means a person who is 
55 years of age or older. 

Outslutioning means the positioning 
of PSE or work-experience participants 
by an employing agency at a location or 
facility operated by an organization 
other than the employing agency so that 
the other organization supervises and 
assigns work to the participants. 

Participant means an individual who 
is: 

(a) Declared eligible upon intake; and 

(b) Receiving employment, training or 
services (except post-termination 
services) funded under the Act following 
intake, except for an individual who 
receives only outreach or intake 
services. 

Placement means the act of securing 
unsubsidized employment for or by a 

participant 

Poverty Level means the annual 
income level at, or below, which 
families are considered to live in 


poverty, as annually determined by the 
Office of Management and Budget 

Prime Sponsor A recipient of financial 
assistance designated pursuant to 
§ 676.5. 

Program Agent means: 

(a) A unit of general local government 
with a population of at least 50,000 
within the jursidiction of a single prime 
sponsor. 

(b) A combination of units of general 
local government (preferably 
contiguous) with a total population of at 
least 50,000 within the jurisdication of a 
single prime sponsor which possesses: 

(1) The legal authority to receive 
funds and to transact business through 
out its jurisdiction in accordance with 
the Act and regulations; and 

(2) The administrative capability to 
plan, administer and operate an 
employment and training program. 

Program of Demonstrated 
Effectiveness means a program which 
has demonstrated the capacity to 
achieve planned goals at reasonable 
cost within acceptable timeframes, and 
is either 

(1) A program which has 
demonstrated to the prime sponsor that 
it has performed effectively within the 
prime sponsor’s jurisdiction, or 

(2) A program which can demonstrate 
to the prime sponsor that it has carried 
out a similar program under similar 
circumstances in other jurisdictions and 
can carry out such program effectively 
within the prime sponsor’s jurisdiction; 
or 

(3) A program funded by the Secretary 
which has demonstrated to the prime 
sponsor that it has performed 
effectively. 

Project means: 

(a) For the purpose of public service 
employment in Parts 677 and 678, a 
definable task or group of related tasks 
which will be completed within eighteen 
months, has a public service objective, 
will result in a specific product or 
accomplishment, and would otherwise 
not be done with existing funds; 

(b) For the purposes of Youth 
Community Conservation and 
Improvement Projects in Part 680, an 
activity which provides constructive 
work, conducted by youth, under the 
guidance of skilled supervisors, which 
(1) result in tangible outputs or a specific 
product; (2) benefits the participants in 
terms of work habits, skills, and 
attainment of academic credit where 
applicable; and (3) will be completed 
within a definable period of time not to 
exceed 12 months (sec. 421). 

Project Applicants means States and 
agencies thereof, units of general local 
governments and agencies thereof, 
combinations or associations of such 


governmental units when the primary 
purposes of such combinations or 
associations is to assist such 
governmental units to provide public 
service, special purpose political 
subdivisions having the power to levy 
taxes and spend funds or serving such 
special purpose within an area served 
by one or more units of general local 
government, local educational agencies, 
institutions of higher education, 
community based organizations, 
nonprofit groups and organizations 
serving Native Americans, and other 
private nonprofit organizations or 
institutions engaged in a public service. 

Public Assistance means Federal, 
State, or local government cash 
payments for which eligibility is 
determined by a need or income test. 

Public Service Employment means the 
type of work mormally provided by 
governments and includes, but is not 
limited to, work (including part-time 
work) in such fields as environmental 
quality, child care, health care, 
education, crime prevention and control, 
prisoner rehabilitation, transportation, 
recreation, maintenance of parks, streets 
and othe public faculties, solid waste 
removal, pollution control, housing and 
neighborhood improvement, rural 
development, conservation, 
beautification, verterans outreach, 
development of alternative energy 
technologies, and other fields of human 
betterment and community 
improvement. 

RA means Regional Administrator of 
the Employment and Training 
Administration of the U.S. Department 
of Labor. 

Recipient means State or local 
government, a Federally recognized 
Indian tribal government, a public or 
private institution of higher education, a 
public or private hospital, an Indian or 
Native American entity other than a 
Federally recognized Indian tribal 
government, or other quasi-public or 
private for profit or nonprofit 
organization which receives CETA 
financial assistance directly from DOL, 
through a grant to perform substantive 
work under the Act (employment, 
training, supportive services, etc.). 

Residence means an individual’s 
principal dwelling or home. 

Maintenance of an address is not 
necessarily the same as residence. 

Secretary means the Secretary of 
Labor. 

Significant Segments means the 
groups of the population identified in 
terms of the following demographic 
characteristics: Age, sex, race, and 
national origin. (Sec. 103(b)(2)). 

Similarly Employed means the status 
of a person who is working for the same 






23304 


Federal Register / Vol. 45, No. 67 / Friday, April 4, 1980 / Proposed Rules 


employer as the CETA participant, is 
doing the same type of work, and is 
similarly classified with respect to 
employment status (e.g., full time, 
permanent, or temporary). 

Special Disabled Veteran means a 
person who served in the Armed Forces 
and was discharged or released, with 
other than a dishonorable discharge, 
and who had been given a disability 
rating of 30 per centum or more, or a 
person whose discharge or release from 
active duty was for a disability incurred 
or aggravated in the line of duty. 

State means the several States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands. Guam, the Northern 
Marianas Islands, American Samoa, and 
the Trust Territory of the Pacific Islands. 

State Employment Security Agency 
(SESA) means the State agency which 
exercises control over the 
Unemployment Insurance Service and 
the Employment Service. 

Subrecipient means any person, 
organization or other entity which 
receives financial assistance under 
CETA through a recipient to carry out 
substantive work (e.g., employment, 
training, supportive services). 

Underemployed Person means: 

(a) Persons who are working part time 
but seeking full time work; or 

(b) Persons who are working full time 
but whose current annualized wage rate 
is not in excess of (for a family of one), 
the higher of either. 

(1) The poverty level; or 

(2) 70 percent of the lower living 
standard income level. 

Unemployed Person means for 
purposes of determining eligibility: 

(a) A person who is without a job for 
at least seven consecutive days prior to 
application for participation. A person 
shall be considered as being without a 
job if, for seven consecutive days, such 
person: 

(1) Worked no more than 10 hours; 
and 

(2) Earned no more than $30; and 

(3) Was seeking and available for 
work; or 

(b) A person who is: 

(1) A client of a sheltered workshop; 

(2) Institutionalized in a hospital, 
prison, or similar institution; or 

(c) A person who is 18 years of age or 
older and whose family receives public 
assistance or whose family would be 
eligible to receive public assistance but 
for the fact that both parents are in the 
home: or 

(d) A person who is a veteran who 
has not obtained permanent 
unsubsidized employment since being 
released from active duty. Such person 
shall be considered to meet 


"unemployed" elibility requirements 
regardless of the specific term of 
unemployment required. 

Unit of general local government 
means any city, municipality, county, 
town, township, parish, village, or other 
general purpose political subdivision 
which has the power to levy taxes and 
spend funds, as well as general 
corporate and police powers. 

Veteran means a person who: 

(a) Served on active duty for more 
than 180 days, and was released with 
other than a dishonorable discharge; or 

(b) Was discharged or released from 
active duty for a service connected 
disability. 

Veterans Outreach means: 

(a) The recruitment, counseling and 
registration of eligible veterans for 
participation in appropriate employment 
or training programs provided under the 
Act; 

(b) Coordination with the outreach 
services program carried out under 
Subchapter IV of Chapter 3 of Title 38, 
United States Code (pertaining to the 
dissemination of information about 
Veterans Administration benefits and 
services and the provision of such 
services to eligible veterans), with full 
utilization of veterans receiving 
educational assistance or vocational 
rehabilitation under Chapter 31 or 34 of 
Title 38, United States Code. 

Vietnam-era Veteran means a veteran 
under 35 years of age who served on 
active duty between August 5,1964, and 
May 7,1975 and who was discharged or 
released with other than a dishonorable 
discharge. 

§ 675.5 Eligibility requirements to 
participate in programs under CETA. 

S 675.5-1 Eligibility requirements 
pertaining to all prime sponsor programs. 

(a) All recipients shall establish 
effective systems to determine 
participant eligibility in accordance with 
5 676.75-3. To assist in eligibility 
determination, a consolidated list of all 
eligibility requirements for programs 
administered by prime sponsors under 
CETA is presented in this section. 

(b) Participants shall be limited to 
citizens of the United States. United 
States nationals, permanent resident 
aliens, or other aliens who have been 
permitted to accept permanent 
employment in the United States by the 
Immigration and Naturalization Service 
(sec. 132(e) and 121(p)). 

(c) Participants may be transferred 
from one title or program under the Act 
into another title or program under the 
Act within the prime sponsor 
jurisdiction, if they met the current 


eligibility requirements for such other 
title or program at the time that they 
were originally determined eligible for 
their first CETA title or program, except 
that if the subsequent title or program 
has an age limitation, participants shall 
meet the age limitation at the time of 
transfer into that title or program. 

(d) Eligibility determinations for each 
program shall be made at the time of 
application. Applicants determined 
eligible may be enrolled as participants 
within 45 days of the date of the 
application without an update of the 
information on the application, and 
provided they did not obtain full-time 
permanent unsubsidized employment in 
the interim. This provision does not 
apply to the Summer Youth Employment 
Program (SYEP) or as otherwise 
specified in this section. 

(e) Persons institutionalized in a 
prison, jail, or similar correctional 
institution shall be eligible only when 
such person has a reasonable 
expectation of release, parole, or work 
release within 12 months of enrollment 
in activities under the Act. 

(f) Specific eligibility requirements for 
programs not found at 5 675.5-2 through 
§ 675.5-10 are found in the specific 
regulations for those programs. 

§ 675.5-2 Eligibility requirements under 
title II—B. 

For Programs described in Subpart B 
of Part 677, a person shall be: 

(a) Economically disadvantaged; and 

(b) Unemployed, underemployed, or 
in-school (sec. 213). 

§ 675.5-3 Eligibility requirements under 
title II—C upgrading and retraining. 

For Upgrading and Retraining 
Programs described in Subpart C of Part 
677: 

(a) For Upgrading, a person must be: 

(1) (i) Operating at less than full skill 
potential, and 

(ii) Working for at least the prior six 
month in either entry level, unskilled or 
semi-skilled positions or positions with 
little or no advancement opportunity in 
a normal promotional line; 

(2) Priority consideration shall be 
given to those workers who have been 
in entry level positions for the longest 
period of time, and who have potential 
for upward mobilty. 

(b) For retraining a person must: 

(1) Have received a bona fide notice 
of impending layoff within the last 6 
months; and 

(2) Have been determined by the 
prime sponsor, with the assistance of 
the local employment Service, as having 
little opportunity to be reemployed in 
the same or an equivalent occupation or 
skill level within the labor market area. 
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§ 675.5-4 Eligibility requirements for 
special grants to Governors. 

For programs under the Special 
Grants for Governors described in 
Subpart D of Part 877. a person unless 
otherwise approved in the grant must be 
economically disadvantaged, and 
unemployed, underemployed or in 
school. For PSE the eligibility 
requirements are the same as those for 
Titles II-D or VI which are described in 
§ 875.5-5 or S 875.5-8. 

§ 675.5-5 Eligibility requirements for title 
ll-D programs. 

For Title II-D funded programs 
described in Subpart E of Part 677, a 
person must 

(a) (1) Be economically disadvantaged, 
be unemployed at the time of 
application and have been unemployed 
during 15 of the 20 weeks immediately 
prior to application or 

(2) Be a member of a family which is 
receiving public assistance (sec. 236(a)); 
and 

(b) reside within the prime sponsor's 
jurisdiction, except that 

(1) Where a prime sponsor subgrants 
to units of general local government 
with a population of 50,000 or more, 
such units may not hire persons outside 
of their jurisdiction nor may prime 
sponsors hire persons from such 
jurisdictions. However, participants may 
be exchanged between such units when 
there are equivalent funds expended to 
support such persons by each unit. This 
does not require the layoff of present 
participants eligible under the residency 
requirements that were applicable at the 
time of their eligibility determination; 
and 

(2) In cases where a prime sponsor is 
operating a program for a unit of general 
local government over 50.000, a formal 
subgrant is not necessary to enroll 
residents of that jurisdication. The prime 
sponsor shall assure that funds 
allocated for use within that 
jurisdiction's area are spent only for 
residents of that area. 

(c) Not have, within the immediately 
prior six months, voluntarily terminated, 
without good cause, as described in the 
Forms Preparation Handbook , his/her 
last previous full-time employment at a 
wage rate not less than the highest of 
the minimum wage under Section 6(a)(1) 
of the Fair Labor Standards Act (29 
U.S.C. 206) or under the applicable State 
or local minimum wage law (sec. 122(n)). 

§ 675.5-6 Eligibility requirements for title 
VI programs. 

(a) For Title VI funded programs 
described in Part 678, a person must 
reside within the prime sponsor's 


jurisdiction as provided in $ 675.5-5(b); 
and 

(1) (i) Be unemployed at the time of 
application; and 

(ii) Have been unemployed for at least 
10 out of the 12 weeks immediately prior 
to application; and 

(id) Have a family income which does 
not exceed 100 percent of the lower 
living standard income level based on 
the annualization of the three-month 
period prior to the individual's 
application for particiption; or 

(2) Be a member of a family which has 
been receiving public assistance for 10 
of the last 12 weeks immediately prior to 
application (sec. 607). 

(b) The provisions of $ 675.5-5(c) 
regarding individuals who voluntarily 
terminated their last employment shall 
apply (sec. 122(n)). 

$ 675.5-7 Eligibility requirements for 
private sector initiative program (PSIP) 

For PSIP programs described in Part 
679. the eligibility requirements are the 
same as set forth for Title O-B and II-C 
of the Act in S 675.5-2 and { 675.5-6. Up 
to 6.5 percent of funds allocated under 
Title VII may be used to enroll persons 
using the 3 675.5-3 criteria into 
upgrading and/or retraining programs. 
Up to 20 percent may be used if, in the 
case of upgrading programs, the 
employer agrees to hire at least one 
economically disadvantaged person for 
each employee upgraded, or if, in the 
case of retraining programs, regional 
administrator approval is first obtained. 

5 675.5-8 Eligibility requirements for 
youth employment and training programs 
(YETP). 

(a)(1) For YETP programs described in 
Subpart A of Part 680, except as 
provided in $ 675.5-8(b) of this section, 
at the time of application a youth must 
be (sec. 435); 

(1) Unemployed or underemployed, or 
an in-school youth (excluding persons 
aged 14 and 15); 

(ii) 16 through 21 years of age 
inclusive; and 

(iii) A member of a family with a total 
family income, annualized on a 6-month 
basis, at or below 85 percent of the 
lower living standard income level; or 

(iv) Economically disadvantaged. 

(2) Programs funded under YETP shall 
give preference to economically 
disadvantaged youth within the eligible 
population. Appropriate efforts shall be 
made to give service to those youth who 
have severe handicaps in obtaining 
employment, including but not limited to 
those who lack credentials (such as a 
high school diploma), those who require 
substantial basic and remedial skill 
development, those who are women and 


minorities, those who are veterans of 
military services, those who are 
offenders, those who are physically or 
mentally handicapped, those with 
dependents, or those who have 
otherwise demonstrated special needs 
as determined by the Secretary (sec. 
444(a)). 

(3) A youth may not be enrolled in 
full-time employment opportunities if: 

(i) The individual has not attained the 
age with respect to which the 
requirement of compulsory education 
ceases to apply under the laws of the 
State in which such individual resides, 
except; (A) During periods when school 
is not in session and (B) where 
employment is undertaken in 
cooperation with school-related 
programs awarding academic credit for 
work experience; or (C) The individual 
has not attained a high school diploma 
or its equivalent and it is determined by 
the prime sponsor that the youth 
dropped out of high school in order to 
participate in YETP (sec. 443(f)). 

(b) Youth who are 14 and 15 years of 
age, in school and otherwise eligible 
under paragraph (a) above of this 
section, may participate in YETP when 
that section of the annual plan specifies 
a youth development strategy which 
provides broad career exposure for 
these youth (sec. 435). 

(c) Youth who are 16 through 21 years 
of age, but who do not meet the income 
or economically disadvantaged criteria 
may be offered services which are 
limited to: 

(1) Counseling, including occupational 
information; 

(2) Occupational, education, and 
training information including 
information on apprenticeship training; 

(3) Placement services; 

(4) Job referral information through 
coordinated intake systems; and/or 

(5) Assistance in overcoming 
employment related sex-stereotyping in 
job development, placement, counseling, 
and guidance. 

§ 675.5-9 Eligibility requirements for 
youth community conservation 
Improvement projects (YCCIP). 

(a) For YCCIP program described 
under Subpart B of Part 680; at the time 
of application a person must be: 

(1) 16 through 19 years of age, 
inclusive; and 

(2) Unemployed (sea 442). 

(b) Selection . In selecting eligible 
youth, prime sponsors shall give 
preference to the economically 
disadvantaged youth within the eligible 
population. 

(1) Appropriate efforts shall be made 
to serve those eligible youths who have 
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severe handicaps in obtaining 
employment (sec. 444(a)). 

(2) A youth may not be enrolled in 
full-time employment opportunities if: 

(i) The individual has not attained the 
age with respect to which the 
requirement of compulsory education 
ceases to apply under the laws of the 
State in which such individual resides, 
except: (A) During periods when school 
is not in session, and (B) where 
employment is undertaken in 
cooperation with school-related 
programs awarding academic credit for 
work experience; of 

(ii) The individual has not attained a 
high school diploma or its equivalent 
and it is determined by the prime 
sponsor that the youth dropped out of 
high school in order to participate in 
YCCIP (sec. 443(f)). 

(c) Limitation. Each participant shall 
be limited to a maximum enrollment of 
12 months with no more than two 
reenrollments, provided age eligibility is 
met at the time of each reenrollment and 
the 12 month limitation is not exceeded. 
Consistent with the termination 
procedures specified in § 670.30(b), 
every effort shall be made to transition 
participants into unsubsidized jobs or 
other CETA opportunities upon 
completion of the 12 months enrollment 
(sec. 428). 

§ 675.5-10 Eligibility requirements for the 
summer youth employment programs 
(SYEP). 

For SYEP programs described in 
Subpart C of Part 680, a youth must be: 

(a) At the time of application, 
economically disadvantaged; and 

(b) At the time of enrollment, 14 
through 21 years of age inclusive (sec. 
402). 

§675 6 Intake and assessment. 

(a) Each recipient shall, at the time of 
intake, assess every individual to 
determine the person’s eligibility and to 
decide whether CETA can offer the 
applicant those services or activities 
which will enable the applicant to 
obtain unsubsidized employment and 
increase earned income. 

(b) In determining who shall be 
enrolled, recipients shall establish 
appropriate mechanisms to ensure that 
employment and training activities 
available under the grant are provided 
to those most in need (sec. 103(a)(5)(A)). 

(c) Once enrolled, each prime sponsor 
shall make a more detailed assessment 
for each participant, and an 
employability development plan shall be 
prepared for each Title II participant in 
accordance with § 677.2. In doing the 
detailed assessment, recipients shall 
consider the utilization of all available 


CETA and community resources, such 
as those from SESA, the prime sponsor’s 
Private Industry Council, area 
apprenticeship opportunities, CBO’s, the 
educational system, and all other 
resources. Such assessment does not 
mandate a central intake system, but 
does require that recipients provide an 
opportunity for referral to the full range 
of available services. 

(d) In designing programs, all 
recipients shall develop goals and 
provide maximum efforts for 
transitioning participants into 
unsubsidized employment. They shall 
periodically assess participant’s 
progress towards these goals, as 
provided for each title in § 670.25-4(b), 

§ 677.2(e), § 677.53(b) and 5 678.3(f). 

(e) In designing and operating 
programs, recipients and subrecipients 
shall give special consideration to 
providing for alternative working 
arrangements such as flexible hours of 
work, work-sharing and part-time jobs, 
particularly for older workers and those 
with household obligations and 
including parents of young children (sec. 
121(d)(3)). 

PART 676—GENERAL PROVISIONS 
GOVERNING PROGRAMS UNDER THE 
COMPREHENSIVE EMPLOYMENT AND 
TRAINING ACT 

Subpart A—Grant Procedures 

676.1 General. 

676.2 Prime sponsor applicants. 

676.3 Preapplication for Federal assistance. 

676.4 Consortium agreements. 

676.5 Prime sponsor designation. 

676.6 Planning process. 

676.7 Prime sponsor planning Councils. 

676.8 Area planning bodies. 

676.9 Comprehensive employment and 
training plan (CETP). 

676.10 Master plan. 

676.10- 1 General. 

676.10- 2 Signature page. 

676.10- 3 Assurances and certifications. 

678.10- 4 Narrative description. 

676.11 Annual plan. 

676.12 Comments and publication 

procedures relating to submission of 
CETP. _ 

676.13 Submission of CETP. 

676.14 Review, approval and disapproval of 
the CETP. 

676.15 Use of alternative prime sponsors; 
services by the Secretary. Modifications. 

676.16 Modifications. 

Subpart B—Program Design and 
Management 

676.21 General responsibilities of CETA 
recipients. 

676.22 Program management systems. 

676.23 Program linkages and selection of 
deliverers. 

676.24 Labor organization consultation and/ 
or concurrence. 

676.25 Employment and training activities. 


676.25- 1 Classroom training. 

676.25- 2 On-the-job training. 

676.25- 3 Public service employment. 

676.25- 4 Work experience. 

676.25- 5 Services. 

676.25- 6 Other activities. 

676.25- 7 Combined activities. 

676.26 Payment to participants. 

676.26- 1 Payment of wages. 

676.26- 2 Payment of allowances. 

676.26- 3 Combined activities. 

676.27 Benefits and working conditions for 
participants. 

676.28 Retirement benefits for program 
participants. 

676.28- 1 General rules. 

676.28- 2 Allowable costs. 

676.28- 3 Package benefits. 

676.28- 4 F1CA. 

676.29 Non-Federal status of participants. 

676.30 Termination conditions. 

676.30a Procedures for serving specific 

target groups. 

Subpart C—Administrative Standards and 
Procedures 

676.31 General. 

676.32 Methods of payment to recipients or 
subrecipients of CETA funds. 

678.33 Depositories for CETA funds. 

676.34 Management information systems. 

676.35 Retention of records. 

676.36 Program income. 

676.37 Recipient contracts subgrants. 

676.38 Requirements for contacts with non¬ 
governmental organizations. 

678.39 Property management standards. 

676.40 Allowable costs. 

676.40- 1 Allowable CETA costs. 

676.40- 2 Administration and travel costs. 

676.41 CETA cost allocation. 

676.41- 1 Classification of costs by category. 

676.41- 2 Allocations of fixed unit charges. 

676.41- 3 Cost categories assignable to 
program activities. 

676.42 Administrative annual plan subpart. 

676.43 Administrative staff and personnel 
standards. 

678.44 Reporting requirements for prime 
sponsors. 

676.45 Annual plan subpart settlement 
procedures: termination of master plan. 

676.48 Secretary’s responsibilities. 

676.47 Reallocation of funds based on 
nonutilization. 

Subpart D—Nondiscrimination; Equal 
Opportunity; Equitable Service and 
Affirmative Action. 

676.51 General. 

676.52 Nondiscrimination and equal 
opportunity. 

676.53 Equitable provision of services to 
significant segments of the eligible 
population. 

676.54 Affirmative action. 

Subpart E—Prevention of Fraud snd 
Program Abuse 

676.61 General. 

676.62 Conflict of interest. 

676.63 Kickbacks. 

676.64 Commingling of funds. 

676.65 Charging of fees. 

676.66 Nepotism. 

676.67 Child labor. 

676.68 Political patronage. 
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676.69 Political activities. 

676.70 Lobbying activities. 

676.71 Sectarian activities. 

676.72 Unionization and anti-unionization 
activities/work stoppages. 

676.73 Maintenance of effort. 

676.74 Theft or embezzlement from 
employment and training funds; improper 
inducement; obstruction of investigations 
and other criminal provisions. 

676.75 Responsibilities of recipients and 
subrecipients for preventing fraud and 
program abuse and for general program 
management 

676.75- 1 General requirements. 

676.75- 2 Prime sponsor monitoring 
procedures. 

676.75- 3 Eligibility determination and 
verification. 

676.76 Action required of the Secretary. 

Subpart F—Complaints, Investigations and 

Sanctions 

676.81-676.93 [Reserved]. 

Authority: Sec. 126 of the Comprehensive 
Employment and Training Act (29 U.S.C. 801 
et seq.), unless otherwise noted. 

PART 676—GENERAL PROVISIONS 
GOVERNING PROGRAMS UNDER THE 
COMPREHENSIVE EMPLOYMENT AND 
TRAINING ACT 

Subpart A—Grant Procedures 
§676.1 General. 

This Subpart specifies the procedures 
by which prime sponsors may obtain 
funds to operate programs under the 

Act. 

§ 676.2 Prime sponsor applicants. 

The following entities may apply to be 
prime sponsors (sec. 101): 

(a) A State; 

(b) A unit of general local government 
which has a population of 100,000 or 

more; 

(c) (1) Any consortium of units of 
general local government which 
includes a unit of general local 
government qualifying under paragraph 
(b) of this section; 

(2) Any consortium consisting of a 
State and a unit or units of general local 
government, at least one of which 
qualifies under paragraph (b) of this 
section; 

(d) Existing Concentrated 
Employment Program (CEP) prime 

sponsors; 

(e) Any unit of general local 
government previously designated as a 
prime sponsor, with a population below 
100,000 persons, which the Secretary 
certifies has demonstrated its 
effectiveness in, and continues to have 
the capability for, adequately carrying 
out programs under the Act; 

(f) Any unit of general local 
government or any consortium of such 
units with a population below 100,000 
which demonstrates; 


(1) (i) It has the capacity to serve a 
substantial portion of a functioning 
labor market area, or 

(ii) It is a rural area having a high 
level of unemployment; and 

(2] (i) It has the capability for 
adequately carrying out programs under 
the Act, 

(ii) That there is a special need for 
services within the area to be served, 
and 

(iii) That it will carry out programs 
and services in the area as effectively as 
any larger unit of general local 
government in its jurisdiction or as the 
State. 

§ 676.3 Preapplication for Federal 
assistance. 

(a) The Secretary, through a notice in 
the Federal Register, shall annually 
invite all potential prime sponsor 
applicants to apply for financial 
assistance by a specified date. The 
notice may include a list of those 
potential applicants which the Secretary 
believes may wish to apply. This, 
however, shall not preclude other 
applicants from applying. An applicant 
interested In being designated as a 
prime sponsor shall submit a 
preapplication to the RA, the Governor, 
and the appropriate State and areawide 
clearinghouses pursuant to Office of 
Management and Budget (OMB) Circular 
A-95, not later than 30 days prior to the 
submission of its completed 
Comprehensive Employment and 
Training Plan to the clearinghouse for 
formal review. The preapplication shall 
consist of Standard Form 424 described 
in 41 CFR Parts 29-70. 

(b) All applicants with populations 
below 100.000 shall include 
documentation showing that they meet 
the requirements for such applicants. 

(c) A consortium covering more than 
one State shall obtain the approval of 
the Governors of the States involved. 

§ 676.4 Consortium agreements. 

(a) Except as provided in paragraph 
(b) of this section, each consortium 
applicant, at a date established by the 
RA, shall submit to the RA a consortium 
agreement signed by the chief elected 
official or chief executive officer of each 
consortium member. The agreement 
shall include the following: 

(1) A statement that the agreement 
has been formed under CETA or that 
another agreement has been amended to 
conduct programs under CETA and a 
statement of the duration of the 
agreement, which shall be for at least 
one fiscal year. 

(2) A listing of the units of general 
local government which are members of 
the consortium. 


(3) A listing of any unit of general 
local government which is within the 
area served by the consortium but has 
not joined the consortium. 

(4) An identification of the 
geographical area(s) which will be 
served. 

(5) A letter of certification from each 
member's chief legal officer assuring 
that: 

(i) The member has the legal authority 
to enter the consortium agreement; 

(ii) State and local law permits the 
provision of services within the entire 
geographical area covered by the 
agreement; and 

(iii) Pursuant to State or local law, 
each consortium member jointly and 
separately accepts responsibility for the 
operation of the program. 

(6) A statement that: 

(i) The grant shall be signed by the 
chief-elected official or chief executive 
officer of each consortium member; or 

(ii) As designated in the consortium 
agreement, the grant shall be signed by 
the chief-elected official or chief 
executive officer of one or more 
consortium members or by the chief 
executive of the administrative unit 

(7) A description of the powers and 
responsibilities reserved by the 
consortium members specifying the 
process by which decisions will be 
made, the process by which each 
member will review and approve the 
CETP, and the procedure by which 
chief-elected officials will participate in 
the planning and operation of the 
program. It shall also describe the 
powers and responsibilities which will 
be delegated to an administrative entity, 
which may be a consortium member or a 
separate entity, to operate the program, 
and the name and organizational 
structure of that entity. The 
administrative unit may be delegated 
the power to enter Into contracts, 
subgrants and other necessary 
agreements; to receive and expend 
funds; to employ personnel including 
participants under the Act for the 
purposes of administering the program; 
to organize and train staff; to develop 
procedures for program planning, 
operation, assessment and fiscal 
management; to evaluate program 
performance and determine whether 
there is a need to reallocate resources; 
and, to modify the grant agreement with 
the Department. The administrative arm 
of the consortium should have 
responsibility for the entire operation of 
the program, except that the consortium 
members shall reserve to the consortium 
the right of evaluation and the decision 
to reprogram funds. 

(b) The chief-elected official or chief 
executive officer of each member of a 
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consortium which was a prime sponsor 
in the prior year shall attest in writing 
that the agreement remains the same or 
note the specific changes. 

(c) In order to encourage the 
formation of consortia, that comprise at 
least 75 percent of labor market areas, 
the Secretary may use up to 5 percent of 
the funds available for Parts A, B, and C 
of Title II to provide additional funding 
only for such consortia. Prior to making 
decisions concerning these funds, the 
RA shall consult with the Governors of 
the appropriate States and afford them 
an opportunity to make 
recommendations. 

§ 676.5 Prime sponsor designation. 

(a) Upon receipt of a completed 
preapplication and a consortium 
agreement, if required, the RA shall 
designate prime sponsor applicants as 
prime sponsors and shall notify all 
applicants in writing of the 
determination. A grant application 
package (5 676.9) shall be sent to each 
prime sponsor designee. 

(b) (1) A State shall not be designated 
as a prime sponsor for any geographical 
area within the Jurisdiction of any prime 
sponsor applicant described in § 676.2 
(b), (c), (d). (e) and (f) unless such prime 
sponsor applicant has not submitted an 
approvable CETP for such area (sec. 
101(b)(1)). 

(2) A larger unit of general local 
government shall not be designated as 
prime sponsor with respect to the 
jurisdiction within its area of any 
smaller eligible unit of general local 
government unless such smaller unit has 
not submitted an approvable 
Comprehensive Employment and 
Training Plan for such area (sec. 
101(b)(2). 

(c) The Secretary shall not designate 
as a prime sponsor any applicant with 
less than 100,000 population except in 
exceptional circumstances and unless it 
has demonstrated that it qualifies 
pursuant to S 676.2 (e) or (f). 

$ 676.6 Planning process. 

(a) Each prime sponsor shall have a 
planning process which shall involve a 
broad spectrum of groups and 
individuals, in the development of the 
Comprehensive Employment and 
Training Plan. This process shall utilize 
the prime sponsor planning council and 
shall include community groups insofar 
as they are not represented on the 
planning council, local educational 
agencies, community-based 
organizations, appropriate labor 
organizations, organizations serving 
women, local apprenticeship programs, 
local advisory councils established 
under the Vocational Education Act of 


1963, the youth and private industry 
councils, and post-secondary 
institutions (sec. 103(a) (6) and (14)). 

(b) Prime sponsors are specifically 
encouraged to join or initiate local 
public and private approaches to the 
coordinated planning and operation of 
economic, community and employment 
development activities to accomplish 
such objectives as reducing outmigration 
from an area and encouraging private 
sector investment in order to enhance 
existing employment opportunities (sec. 
103(a)(20) and 105(b)(5)). 

(c) Where employment opportunities 
already exist, or where there is a 
reasonable expectation of expansion in 
the near furture of such employment 
potential, prime sponsors shall plan to 
provide, to the extent consistent with 
the needs and interests of program 
participants, employment and training 
opportunities in the development and 
use of solar, geothermal, hydroelectric 
and other alternative energy 
tedinologies, and conservation (sec. 
121(m)). 

(d) Prime sponsors shall coordinate 
services to veterans provided under this 
Act with appropriate benefits, programs, 
services, and activities authorized under 
Title 38, United States Code, particularly 
those authorized under Subchapter IV of 
Chapter 3 (relating to veterans 
outreach), Chapter 41 (relating to 
counseling and employment services to 
veterans provided by SESA's) and with 
other similar activities carried out by 
other public agencies and organizations. 
Prime sponsors shall also coordinate 
services with the appropriate Veterans 
Administration facilities including 
outreach, the Readjustment Professional 
Counseling Program authorized under 
Section 612A, the vocational and 
occupational counseling program 
authorized under Section 1663, and the 
utilization of apprenticeship and other 
on-the-job tranining activities available 
under Section 1787 of Title 39 United 
States Code (sec. 121(b)(2)(c)). 

§ 676.7 Prime sponsor planning councils. 

(a) Each prime sponsor shall establish 
a planning council (sec. 109(a)). 

(b) Each prime sponsor shall appoint 
to its planning council members broadly 
representative of the significant 
segments, as defined in 5 675.4, who are 
representative of the eligible population, 
CBO’s, the employment service, 
veterans organizations (a 
congressionally chartered veterans 
organization or an organization 
incorporated as a veteran's service 
organization under appropriate laws of 
the State in which they are located), 
representatives of handicapped 
individuals, vocational education 


agencies, public assistance agencies, 
other education and training agencies 
and institutions, business (e.g., 
representatives of a locally based 
business firm, the National Alliance of 
Business, or Chamber of Commerce), 
organized labor (e.g., representatives of 
the central labor council, or the principal 
labor organizations in the areas where 
employment or training activities are 
expected or apprenticeship programs), 
employees who are not represented by 
organized labor, and, where appropriate, 
agricultural employers and workers (sec. 
109(b)). Each mandated planning council 
member shall not represent more than 
one of the above groups or organizations 
and shall have voting privileges. Staff of 
State or local government agencies shall 
not take the place of representatives of 
the participant communities which their 
agencies serve. 

(c) The prime sponsor shall designate 
a person who is not an elected official of 
or an employee of the prime sponsor as 
chairperson and furnish staff to provide 
professional, technical, and clerical 
assistance to the council (sec. 109(c)). 

(d) The Planning Council shall: 

(1) Meet no less than five times per 
year. The meetings shall be publicly 
announced, open and accessible to the 
general public, and a record of the 
proceedings shall be maintained by the 
prime sponsor at a location accessible to 
the public (sec. 109(d)); 

(2) Actively participate in the 
development of, and submit 
recommendations regarding, the prime 
sponsor's CETP and the basic goals, 
policies, and procedures of the prime 
sponsor's program (sec. 109(e)); 

(3) Consider any comments and 
recommendations of the Private Industry 
and Youth councils (sec. 109(f); and 

(4) Continuously analyze the need for 
employment, training and related 
services in the prime sponsor area, 
including efforts to reduce and eliminate 
artifical barriers to employment, and 
shall monitor and evaluate employment 
and training programs in the prime 
sponsor area and make 
recommendations with respect to them 
(sec. 109(e)); and 

(5) Plan for the coordination and 
involvement of the local CETA program 
with the Targeted Jobs Tax Credit 
Program established by the Revenue Act 
of 1978. 

(e) Special consideration shall be 
given to the recommendations of the 
planning council, but any final decisions 
with respect to such recommendations 
shall be made by the prime sponsor (sec. 
109(e)). 
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§ 676.8 Area Planning Bodies. 

(a) Balance of State (BOS) prime 
sponsors, in coordination with units of 
general local government, shall make 
arrangements for appropriate area 
planning bodies to assist in the effective 
planning and delivery of programs in the 
BOS (sec. 101(d)). 

(b) The BOS shall appoint members of 
area planning bodies, considering 
nominations made by local elected 
officials. The membership shall be 
composed of groups and organizations 
which represent a broad cross section of 
the area to be served and should include 
the groups and organizations on the 
Prime Sponsor Planning Councils 
described in § 676.7(b). 

(c) The BOS shall convene the 
planning bodies at least quarterly to 
review plans and programs. 

(d) Area planning bodies shall be 
given the opportunity to review and 
comment upon services to be provided 
in their area under the CETP. 

§ 676.9 Comprehensive Employment and 
Training Plan (CETP). 

(a) Designated prime sponsors shall 
submit a CETP to apply for financial 
assistance. The CETP shall cpnsist of 
two distinct parts, the Master Plan and 
the Annual Plan. 

(1) The Master Plan shall serve as the 
long-term agreement between the 
Department and the prime sponsor 
which describes the established 
administrative and programmatic 
arrangements that will govern all 
programs under the Act operated by the 
prime sponsor (sec. 103(a)). 

(2) The Annual Plan shallT)e the prime 
sponsor's yearly plan for providing 
activities and services to the eligible 
population. 

(3) Detailed instructions for 
completing the CETP are contained in 
the Forms Preparation Handbook . 

(b) The Secretary will, not later than 
March 31, establish a date for 
submission of the Annual Plan. With 
respect to funds allocated to prime 
sponsors under the Act on the basis of a 
formula, the Secretary will also provide 
such prime sponsors a preliminary 
planning estimate. The Secretary will 
make available to each prime sponsor a 
complete and final set of all applicable 
regulations and necessary application 
materials no later than May 15, unless 
the Secretary extends the date. In such 
cases, the Secretary will allow prime 
sponsors and additional fiscal quarter to 
adapt to such regulations and to 
complete such materials unless such 
regulations, guidelines, or 
interpretations do not require a change 
in the prime sponsor's Annual Plan 
which is a condition for the Secretary's 


approval or disapproval of the Annual 
Plan. The prime sponsor, however, may 
at its own discretion submit the required 
change by the date it was originally due 
(sec. 104(e)). 

§676.10 Master Plan. 

§676.10-1 General. 

(a) A prime sponsor applying for 
financial assistance for the first time 
shall have approved by the RA a signed 
copy of the Master Plan prior to the 
execution of an Annual Plan. 

(b) A prime sponsor which already 
has an approved Master Plan shall 
submit to the RA with its Annual Plan a 
certification that the Master Plan 
remains the same or a modification 
reflecting any changes. In submitting the 
initial Master Plan and subsequent 
certification, the prime sponsor shall 
comply with the comment and 
publication procedures of § 676.12, and 
the planning process in § 676.6. The 
Master Plan shall consist of the 
Signature Page, Narrative Description 
and Assurances and Certifications. 

§676.10-2 Signature page. 

By signing the signature page the 
prime sponsor agrees that ail work 
performed under its CETP will be in 
accordance with the Act and the 
regulations. 

§ 676.10-3 Assurances and certifications. 

Prime sponsors shall assure 
compliance with the Act, the regulations 
under the Act, the CETP, the Assurances 
and Certifications form appearing in the 
Forms Preparation Handbook and. for 
consortia, the approved consortium 
agreement (sec. 103(a)(21)). 

§ 676.10-4 Narrative description. 

The narrative description shall 
include: 

(a) Statement of purpose. —(b) 
Geographic Area , Population and Labor 
Market (1) A detailed description of the 
geographic area to be served and 
demographic characteristics of the 
population (with data, if available, 
indicating the number of potential 
eligible participants from each 
significant segment and their income 
and employment status) (sec. 
103(a)(1)(A)). 

(2) A comprehensive analysis of the 
local labor market and economic 
conditions, using existing sources such 
as the Employment Service, which 
includes identification of the availability 
of employment and training in the public 
and private sectors and the potential for 
job growth in those sectors (sec. 
103(a)(1)(B)). 

(3) A statement of long-term program 
goals related to the improvement of the 


labor market and economic conditions 
(sec. 103(a)(2)). 

(c) Approach . (l)(i) A description of 
arrangements to ensure that 
employment and training services are 
provided to those individuals most in 
need, including low-income persons, 
handicapped individuals, older workers 
facing artificial barriers to employment 
and persons of limited English-language 
proficiency (sec. 103(a)(5)(A)). 

(ii) The method used to determine 
priorities for service based on objective 
locally established criteria using such 
factors as employment status, household 
status, level of employability 
development, handicap, veteran status, 
age, race, sex or other criteria 
established by the prime sponsor (sec. 
103(b)(12}). 

(2) A description of the recruitment, 
intake, and selection methods to be used 
to identify, and place participants in 
programs (secs. 103(a)(4)(B) and 
103(a)(5)(A)). 

(3) A description of the system for 
developing participant employability 
plans, including the methods for 
determining the appropriate training and 
services to provide to each participant 
(sec. 205). 

(4) A description of job development 
and placement services, and how these 
services will relate to, and be 
coordinated with, other area 
employment and training opportunities 
not provided under the Act, including 
any special activities designed to orient 
participants for their job responsibilities 
(sec. 103(b)(6)). 

(5) A description of arrangements to 
provide participants with job search 
assistance, counseling and other 
services (secs. 103(a)(4)(B)). 

(6) A description of methods to insure 
compliance with personnel procedures 
and collective bargaining agreements 
•where participants are engaged in 
employment and training activities 
(secs. 103(a)(18)(B)). 

(d) Service Deliverers. (1) A 
description of procedures and criteria 
used to select service deliverers in 
accordance with § 676.23 (sec. 
103(a)(3)(B)). 

(2) A description of the criteria used 
to designate programs of demonstrated 
effectiveness (secs. 103(a)(4)(A)). 

(3) A description of procedures for 
giving special consideration to 
employment and training programs of 
demonstrated effectiveness which are 
operated by community-based 
organizations (sec. 123(1)). 

(e) Coordination. (1) A description of 
the methods for coordination between 
the prime sponsor and local State 
Employment Security Agencies, as 
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provided in the agreement under 
5 676.23(g) (sec. 103(a)(15)). 

(2) A summary of the agreement made 
with State or local educational agencies 
or post-secondary institutions for the 
conduct of employment and training 
programs (sees. 103(b)(16)). 

(3) A description of procedures used 
to ensure the^participation of, and 
consultation with, local educational 
agencies, vocational education agencies, 
community-based organizations. Federal 
and State agencies, organized labor, 
apprenticeship programs, business and 
other institutions and organizations, 
including women’s organizations, in the 
conduct of programs (sec. 103(a)(8) (A) 
and (9)). 

(4) A description of methods to 
coordinate programs with employment 
and training programs administered by 
the Secretary and other federally-funded 
programs in the area (sec. 103(a)(8)(B)). 

(5) A description of arrangements for 
the use of skill centers established under 
section 231 of the Manpower 
Development and Training Act of 1962 
and efforts to promote maximum 
feasible use of apprenticeship or other 
on-the-job training opportunities 
available for veterans under Section 
1787 of Title 38 United States Code, and 
coordination with the appropriate 
apprenticeship agency (sec. 103(a)(8) (A) 
and (c)). 

(6) A description of procedures 
concerning academic credit developed 
in conjunction with the appropriate local 
educational agency or institution of 
higher education and approved by the 
appropriate State educational agency 
(sec. 103(a)(16)). 

(7) A description of plans and 
activities to coordinate, strengthen, and 
expand employment and training 
activities with economic development 
activities in the private sector (sec. 
103(a)(20)). 

(8) A description of arrangements for 
implementing responsibilities under the 
Targeted Jobs Tax Credit program 
established by the Revenue Act of 1978. 

(f) Prime Sponsor Planning. (1) A 
description of the functions and 
responsibilities of the prime sponsor 
Planning Council (secs. 109(e) and 
103(a)(10). 

(2) A description of the procedures 
used to ensure that council meetings are 
publicly announced, open and 
accessible to the general public, and 
that minutes of such meetings are 
maintained (sec. 109(d)). 

(3) A description of staff support 
provided by the prime sponsor to the 
council (secs. 109(c)). 

(4) A list of the groups within the 
community represented on the council 
(sec. 109(b)). 


(5) A description of procedures used 
to seleot members of the council (sec. 
103(a)(4)(C)). 

(6) A description of the methods and 
arrangements for the participation of 
groups not directly represented on the 
council as required by § 676.6, Planning 
Process, (sec. 103(a)(6) and 103(a)(14)). 

(7) A description of efforts to involve 
the private sector in the design and 
implementation of programs (sec. 
103(b)(8)). 

(8) A description of coordination and 
consultation linkages between the Prime 
Sponsor Planning Council. Youth 
Council, and Private Industry Council 
(secs. 109(f) and 103(a)(4)(C)). 

(g) Management and Administration. 

(1) Organizational Structure and 
Staffing. 

(1) A description of the prime 
sponsor’s organizational structure (sec. 
103(a)(4)(A)). 

(ii) A description of procedures to 
recruit and select administrative staff 
(secs. 103(a)(4)(A)). 

(iii) A description of the Personnel 
Merit System including any plan for 
obtaining an acceptable personnel 
system as required in 8 676.43 
(Administrative Staff and Personnel 
Standards). 

(2) Administrative Controls. A 
description of arrangements and 
procedures for 

(i) Management Information System 
(including accounting, participant 
tracking system, client record and 
reporting systems) (sec. 103(a)(ll); 

(ii) Evaluation and monitoring system, 
including the independent unit 
responsible for monitoring programs and 
subrecipients (secs. 103(a)(12) and 
121 (g)(3)); 

(iii) Fiscal and program auditing, 
including procedures for auditing 
subrecipients and bonding (secs. 
103(a)(12) and 134); 

(iv) Supervising deliverers of services 
(secs. 103(a)(4)(A)). 

(v) Determining and verifying 
eligibility of applicants, including the 
quarterly sampling procedures as 
required in § 676.75 (sec. 103(a)(ll); 

(vi) Allowance payments system, 
including waiver provisions (sec. 124); 

(vii) A description of methods to 
ensure compliance with the retirement 
provisions set forth in 8 678.28 (sec. 
121(j)). 

(viii) A description of procedures to 
ensure that funds received under the Act 
will be used in compliance with the 
maintenance of effort provisions set 
forth in 8 676.73 (sec. 121 (e) and (g), 122 
(c) and (ej). 

(3) Grievance procedures. A 
description of the procedures for 
resolving any complaints or grievances 


alleging violation of the Act, regulations, 
and CETP from CETA participants, 
contractors, subrecipients and other 
parties (secs. 106 and 103(a)(4)(A)). 

(h) Nondiscrimination and equal 
opportunity. (1) A description of the 
mechanisms which will be used to 
ensure nondiscrimination and the 
provision of equal opportunities (sec. 
103(a)(5)(B)). 

(2) A description of plans and 
procedures concerning affirmative 
action, as described in 8 676.54 

(3) A description of efforts and 
procedures to eliminate artificial 
barriers to employment and 
occupational advancement for CETA 
participants, including the hiring, 
licensing and contracting activities of 
subrecipients and contractors of the 
prime sponsor (sec. 103(a)(19) and 
103(b)(ll)); 

(4) A description of efforts to remove 
architectural barriers to employment of 
the handicapped (sec. 121(a)(5)). 

(i) Public Service Employment. (1) An 
explanation of the basis for distributing 
funds and the basis upon which job 
allocation to each employing agency will 
be made (sec. 123(i) and 606(b)). 

(2) A description of the process for 
selecting project applicants including 
(sec. 605 (a) and (b)): 

(i) The methods and criteria to be 
used for soliciting and approving project 
applicants; 

(ii) The role of the planning council in 
the approval process (sec. 109(e)(1)); 

(3) A description of the items required 
on the project applications including at 
least the following information (sec. 
605(b)): 

(1) Description of project; 

(ii) Goals and objectives; 

(iii) Number of persons to be served; 
and 

(iv) Length of project 

§ 676.11 Annual plan. 

(a) General. (1) The Annual Plan 
including its subparts shall be prepared 
pursuant to provisions in this section 
and 8 5 676.41, 677.15, 677.33, 677.56, 
678.6, 679.4, 680.5. 680.104, 680.207, and 
680.304 as appropriate. 

(2) In submitting the Annual Plan for 
RA approval, prime sponsors shall 
comply with the comment and 
publication procedures in 8 676.12 and 
the planning process in 8 676.6. The 
Annual Plan shall consist of an 
Application from Federal Assistance 
(SF-424), Narrative Description and 
Program Planning Summaries. Budget 
Information Summaries and other forms 
as appropriate. 

(b) Application for Federal 
Assistance. The Application for Federal 
Assistance (SF-424) shall identify the 
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total amount of funds requested for 
programs under Parts 677, 678, 679, and 

680. 

(c) Narrative Description . The 
narrative description shall include: 

(1) A summary of any evaluation 
conducted of the program(s) in the 
previous year and current year to date 
and a description of the use made of 
such evaluation (sec. 103(b)(14)). 

(2) A detailed summary of the 
expenditures made during the preceding 
year, and of results achieved and 
changes made in the Annual Plan for the 
program year (sec. 103(b)(5)). 

(3) A summary of the extent to which 
special needs of the handicapped have 
been met during the previous year, 
including the number served, type of 
training provided and the number 
placed in unsubsidized employment 
(sec. 103(b)(15)). 

(4) A list of the specific training 
subgrants and agreements from the 
current year, including the rate of 
positive termination for program 
completers (sec. 103(b)(13}). 

(5) Approach. 

(i) A description of specific programs 
or services, including apprenticeship 
programs, if any, designed specifically 
for those segments of the population 
who are experiencing severe handicaps 
in obtaining employment, including 
individuals who lack credentials, require 
basic and remedial skills development, 
have limited English-language 
proficiency, are handicapped, are 
disabled or Vietnam-era veterans, are 
offenders, are displaced homemakers, 
are public assistance recipients, are 
persons 55 years of age or older, are 
youth, are single parents, are women or 
other individuals having particular 
disadvantages in the labor market (sea 
103(b)(3); sec. 214; sec. 215; and sec. 216). 

(ii) A statement of any intention to 
apply for and utilize funds provided 
under the Act which are not allocated 
by formula (sec. 103(b)(9)). 

(iii) A description of the efforts to be 
undertaken to increase the participation 
of qualified disabled and Vietnam-era 
veterans in accordance with $ 676.30a(a) 
(sec. 121(b)(2)(A)). 

(iv) A description of the plans and 
methods to be used to provide 
opportunities for minority-owned 
businesses and small businesses 
(including those owned by women), to 
compete for procurement contracts such 
as the use of set-asides where 
appropriate (sec. 121(k)). 

(v) A description of how program 
activities will contribute to occupational 
development, upward mobility, 
development of new careers and 
overcoming of sex stereotyping, 
including procedures which will lead to 


skill development and job opportunities 
for participants in occupations 
traditionally limited to individuals of the 
opposite sex (secs. 103(a)(5)(C) and 

121(f)(1)). 

(vi) A description of any outstationing 
of PSE participants in accordance with 

§ 675.25 concerning employment and 
training activities and the reasons why 
such outstationing is necessary. 

(vii) A description of provisions to 
safeguard programs from political 
activities. 

(viii) A description of the plans and 
methods to be used in providing special 
consideration in filling public service 
jobs to qualified public assistance 
recipients (or persons who would be 
eligible to receive public assistance 
according to established criteria if they 
would apply for such assistance) and 
special disabled and Vietnam-era 
veterans with special emphasis on those 
who served in the Indo-China theater on 
or after August 15,1964 and on or before 
May 7,1975 (sec. 122(b)). 

(6) Annual Plan Subparts for each 
program to be operated under the Act as 
required by 5 5 677.15, 877.33, 677.56. 
678.6, 679.4, 680.5, 680.104, 680.207, and 
680.304 


§ 676.12 Comment and Publication 
Procedures Relating to Submission of the 
CETP. 

(a) Prime sponsors shall make public 
the provisions of the Plan prior to 
submission to the RA through such 
means as public hearings, public notice 
in newspapers, bulletins, or other media, 
including publications that primarily 
serve significant segments of the eligible 
population (sea 104(a)(3)). 

(b) (1) Each prime sponsor shall 
publish at a minimum in one issue of a 
newspaper or newspapers of general 
circulation in the prime sponsor’s area 
(including minority newspapers, where 
applicable) a statement indicating the 
following information: 

(1) The source of funds; 

(ii) The amount requested; 

(iii) A brief summary of the purpose of 
the proposed program and activities; 
and 

(iv) The location and hours when the 
CETP and a comparison of performance 
against the prior year's plan through the 
most recent quarter, can be reviewed 
and the address and phone number 
where questions and comments may be 
directed. 

(2) The prime sponsor shall publish 
the statement at least 45 days prior to 
the submission of the CETP to the RA in 
order to allow at least 30 days of review 
and comment. In addition, a copy of the 
newspaper article shall be transmitted 
to the Ra (sec. 104(a)(3)). 


(3)(i) The prime sponsor may include a 
statement indicating that subsequent 
modifications to the CETP will not be 
subject to these publication 
requirements: Provided, That the notice 
states that interested groups, 
organizations, or individuals may notify 
the prime sponsor of their desire to 
review any subsequent modification 
during the grant year. 

(ii) The prime sponsor shall maintain 
a list of such notifications and provide 
these parties with copies of 
modifications 30 days prior to 
submission to the RA. 

(c) (1) Each prime sponsor shall, at 
least 45 days before submitting its CETP 
to the RA, allow at least 30 days for 
review and comment by providing the 
complete Plan, to the Governor, the 
State employment and training council, 
the prime sponsor planning council, 
appropriate labor organizations, and the 
private industry council, with notice of 
the opportunity to review the plan going 
to appropriate units of general local 
government in its area, and appropriate 
native American recipients (sec. 
104(a)(1)). 

(2)(i) Copies of the comments and 
recommendations of the Governor, the 
State employment and training council, 
and the prime sponsor planning council 
shall be transmitted to the RA with 
submission of the Plan, or if the 
comments are received after the 
submission of the Plan, they may be sent 
separately to the RA (sea 104(b)). 

(ii) The prime sponsor shall provide 
an explanation for the rejection of 
recommendations made by the planning 
council, including minority reports, 
which were not included in the Plan 
(sec. 103(a](18)). 

(d) At the same time, each prime 
sponsor shall provide written 
notification of the availability of the 
Plan to each House of the State 
Legislature for appropriate referral, to 
appropriate community-based 
organizations of demonstrated 
effectiveness including appropriate 
women's organizations veterans 
organizations, and appropriate 
educational and apprenticeship agencies 
and institutions (sec. 104(a)). Prime 
sponsors shall allow at least 30 days for 
review and comment. 

(e) If a State or areawide 
clearinghouse notifies a prime sponsor 
that it wishes to review the complete 
Plan, the applicant shall also provide a 
copy of such to the clearinghouse(s) 45 
days prior to its submission to the RA. 

(f) When the PSE occupational 
summary has not been finalized at the 
time the Plan is made available for 
public comment, the prime sponsor shall 
make the PSE occupational summary 
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available for a 30-day comment period 
at the time of submission to the RA as 
described in paragraph (c)(1) of this 
section 

(g) A prime sponsor shall 
acknowledge all written comments and 
shall inform in writing any party 
submitting a substantive written 
comment of whether any Plan revision 
will be made in response to the 
comment and the reasons for the prime 
sponsor’s determination. The prime 
sponsor shall provide, upon request, 
copies of all written comments to the 
planning council and the Governor (sec. 
104(b)). 

(h) If no comments are received from 
an A-95 Clearinghouse, or if the 
Clearinghouse has not requested to 
review the CETP, the prime sponsor 
applicant shall so note this on Standard 
Form 424. 

§676.13 Submission of the CETP. 

(a) Each designated prime sponsor 
shall simultaneously submit to the RA 
by a date set by the Secretary: 

(1) An Annual Plan; 

(2) A certification that the Master Plan 
remains the same or a modification 
reflecting any changes; and 

(3) An Approval Request Letter. 

(b) Newly designated prime sponsors 
shall submit and have the Master Plan 
approved by the RA prior to the 
approval of the Annual Plan. An 
Approval Request Letter shall 
accompany the submission. 

§ 676.14 Review, Approval and 
Disapproval of the CETP. 

(a) Plan review. The RA shall review 
each CETP to determine if: 

(1) It is complete and meets the 
requirements of the Act and regulations 
(sec. 104(c)). 

(2) Prime sponsor's performance and 
placement goals are adequate in light of 
performance standards which recognize 
that performance will vary with local 
conditions and the nature of 
employment barriers faced by the 
eligible population to be served (sec. 
126(a)(2)). 

(3) The Plan is adequately designed to 
carry out an effective and well- 
administered program, taking into 
account such factors as past program 
performance and the recommendations 
made by the Governor, the State 
employment and training council, and 
the prime sponsor planning council (sec. 
104(c)(1)). 

(b) If a clearinghouse has 
recommended against approval of a 
Plan because it conflicts with or 
duplicates another Federal or federally- 
assisted project, the RA shall consult 
with the agency assisting the reference 


projects prior to taking action on the 
Plan. 

(c) Plan Approval and Disapproval. 

(1) The RA shall notify a prime sponsor 
applicant, the Governor, and the A-95 
clearinghouse within 7 days after 
approving, disapproving, part ially or 
conditionally approving the CETP on the 
Standard Form 424. In addition, a letter 
shall be sent to the prime sponsor and 
Governor. If any party commenting to 
the RA pursuant to the A-95 
clearinghouse review process has made 
recomendations, and if the RA, after 
review of the recommendations, makes 
a determination contrary to the 
recommendations, the RA shall inform 
the party making the comment of the 
reasons for the determination on the 
Standard Form 424. 

(2) With respect to approved plans, 
the Department shall issue a Notice of 
Funding Availability to provide funding 
authority. When funds are obligated 
incrementally, a new Notice of Funding 
Availability shall not require a revision 
of the Annual Plan, or publication, 
comment or A-95 clearance procedures. 

(3) If the Plan is disapproved fully or 
partially or conditionally approved, the 
RA shall notify the prime sponsor and 
the Governor in the letter required by 
paragraph (c)(1) of this section: 

(i) Of the reasons for disapproval; 

(ii) Of corrective steps needed to 
remedy the defects within a specified 
time but not less than 30 days; and 

(iii) That failure to comply with the 
corrective steps within the specified 
time will result in final disapproval, 
which shall be subject to the appeal 
procedures in Subpart F of this Part. 

(4) The approval of the Plan shall not 
preclude DOL from a subsequent 
determination that the prime sponsor is 
in violation of the Act or regulations. 

$ 676.15 Use of Alternative Prime 
Sponsors; Services by the Secretary. 

If a Plan is not filed or is disapproved, 
or if a Plan is terminated in whole or in 
part, which results in services not being 
provided in the area: 

(a) The Secretary may allocate the 
funds to service the area to another 
prime sponsor or, if this is inappropriate, 
to the Governor, or 

(b) The Secretary may make financial 
assistance directly to public agencies or 
private nonprofit organizations a9 if the 
Secretary were the prime sponsor for 
that area (sec. 102). 

§676.16 Modifications. 

(a) The RA may require modification 
of the CETP only once each fiscal 
quarter, with the exception of changes in 
the funding allocation level or to ensure 
compliance with the Act and regulations 


after consultation with the prime 
sponsor (sec. 103(c), (106) and (108)). 

(b) Modifications of the Master Plan. 

(1) The Assurances and Certifications 
may only be modified by the RA. 

(2) Prime sponsors shall obtain prior 
RA approval of a modification initiated 
by a prime sponsor which proposes to 
make a significant change in the 
Narrative Description. 

(3) Modification requests from prime 
sponsors shall consist of the following: 

(i) Approval Request Letter 

(ii) Revised Narrative Description or 
revised Assurances and Certifications, if 
appropriate; and 

(iii) A copy of the newspaper 
announcement required in paragraph (d) 
of this section, for significant changes to 
the narrative description. 

(c) Modifications to the Annual Plan. 

(1) Prior RA approval is required to 

modify: 

(1) The duration of the Annual Plan or 
Subparts of the Annual Plan. 

(ii) The Annual Plan allocation; 

(iii) An increase or decrease of 15% or 
more in the cumulative number of 
individuals to be served, planned 
enrollment levels for program activities, 
planned placements, terminations or 
individuals to be served within 
significant segments; 

(iv) For Annual Plan Subparts of 
$100,000 or less, a cumulative transfer of 
$15,000 among program activities or cost 
categories; 

(v) For Annual Plan Subparts of over 
$100,000, the cumulative transfer among 
program activities or cost categories of 
$50,000 or more or 15 percent of the total 
plan budget, whichever is greater; or 

(vi) Significant changes in program 
design. 

(2) Prime sponsors may not modify 
their Annual Plan solely to adjust 
planned performance to meet actual 
performance. 

(3) Modifications to the Annual Plan 
requested by prime sponsors shall 
consist of: 

(i) Approval Request Letter; 

(ii) Revised Form SF 424 (if required); 

(iii) Revised Program Planning 
Summary and Budget Information 
Summary for current and future quarters 
only; 

(iv) Description of any conforming 
changes made in the Narrative 
Descriptions; 

(v) Revised Occupational Summary 
and other forms, if appropriate. 

(4) (i) Modification of the Annual Plan 
pursuant to paragraph (c)(1) of this 
section must be made within 30 days 
from the beginning of the quarter in 
which changes are effective. 

(iii) A prime sponsor may make any 
change, consistent with the regulations. 
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in its Program Planning Summary, 

Budget Information Summary, or 
Narrative Description which is not set 
out in paragraph (c)(1) of this section 
without prior RA approval, but mu9t 
notify the RA of any such change within 
30 days from the beginning of the 
quarter in which changes are effective. 

(d) Publication and comment 
procedures specified in 5 676.12 shall 
apply to modifications for which prior 
RA approval is necesary except that: 

(1) Each prime sponsor shall comply 
with the comment and publication 
requirements at least 30 days prior to 
submission of its modification to the RA. 

(2) (i) The required newspaper 
announcement shall include a notice of 
the prime sponsor’s intent to modify, a 
briet summary of the nature and purpose 
of the proposed modification, the 
location where and hours when the 
complete modification can be reviewed, 
and the telephone number to which 
questions may be directed. 

(ii) This publication requirement may 
be waived by the prime sponsor if the 
notification process under 
§ 676.12(b)(3)(i) and (ii) has been met 

(3) (i) The prime sponsor shall clear 
modifications through the A-95 
clearinghouse only if: 

(A) There is a cumulative increase or 
decrease in funds equal to or more than 
15 percent of the allocation for any 
Annual Plan Subpart for the current 
program year, or 

(B) The Annual Plan, or any Subpart 
is extended for a period of more than 3 
calendar months. 

(ii) When A-95 clearance is required, 
the notice from the prime sponsor to the 
clearinghouse shall consist of a revised 
SF 424 and a brief description of the 
anticipated modification. If within 15 
days of the notice, the prime sponsor 
receives no notice from the A-95 
clearinghouses that it wishes to review 
the modification, the prime sponsor may 
submit the modification to the RA 
without A-95 clearance. 

(e) The RA shall approve or 
disapprove proposed modifications fully 
or partially within 30 days of receipt, 
and, within 7 days of such action, notify 
the prime sponsor and the Governor in 
writing of the decisions. The procedures 
in 5 676.14 (b) and (c)(1) concerning 
review, approval and disapproval shall 
apply to modifications. 

Subpart B—Program Design and 
Management 

§ 676.21 General responsibilities of CETA 

recipients. 

This Subpart sets out program 
operation requirements for CETA 
recipients, including: program 


management linkages, coordination and 
consultation, allowable activities, 
participant benefits, and duration of 
participation provisions. 

§ 676.22 Program management systems. 

(a) All recipients shall establish 
management systems to assess ail 
programs. Recipients shall take 
necessary corrective action to remedy 
deficient performance under their grant 
and to plan for more effective programs. 

(b) Prime sponsors shall institute and 
maintain effective systems for the 
overall management of their programs, 
including but not limited to: 

(1) Program monitoring systems as 
described in § 676.75-2; 

(2) Eligibility verification systems as 
described in 5 676.75-3; 

(3) Complaint and Hearing Procedures 
as described in 3 676.83; 

(4) Mechanisms for taking immediate 
corrective action where problems have 
been identified. 

(c) All recipients shall establish and 
maintain financial management and 
participant tracking systems in 
accordance with 3 676.34. Such systems 
shall be designed to enable the recipient 
to effectively manage its program and to 
provide information necessary to design 
program activities and delivery 
mechanisms best suited to resolve 
employment and training problems (Sec. 
104(c)(3)). 

(d) Each recipient shall establish and 
use procedures for the systematic 
assessment on a quarterly basis of 
program performance in relation to the 
goals contained in its grant. Recipients 
shall: 

(1) Establish written quantified goals 
for each activity and service and for 
each subrecipient based on the specific 
program purposes of the service, activity 
or subgrant; 

(2) Establish and use procedures for 
collecting performance information 
(including information on the status of 
individuals subsequent to entering 
unsubsidized employment) and for 
assessing such information in terms of 
the goals contained in its grant; 

(3) Establish and use procedures for 
identifying performance problems and 
for developing and implementing 
appropriate remedial actions (sec. 
103(a)(4)(A)). 

(e) Recipients shall establish and use 
procedures whereby the information 
collected and assessments conducted 
shall be considered in subsequent 
program planning and in the selection of 
deliverers. Prime sponsors shall provide 
program assessments to their Planning 
Council and, as appropriate, to their 
Youth and Private Industry Councils. 


3 676.23 Program Linkages and Selection 
of Deliverers. 

(a) Prime sponsors shall follow the 
procedures in this section regarding the 
selection of deliveries of service. 

(b) Prime sponsors shall compile and 
maintain a publicly available inventory 
of potential service deliverers which 
have expressed in writing an interest in 
being on the inventory (sec. 

103(a)(3)(B)). 

(c) In selecting service deliverers, 
prime sponsors shall give special 
consideration to community based 
organizations with programs of 
demonstrated effectiveness in the 
delivery of employment and training 
services (sec. 123(1)). Such special 
consideration shall consist of the 
following: 

(1) Community based organizations 
shall be actively involved in the prime 
sponsor’s planning process, as described 
in 3 676.6, 5 676.7, 5 676.10-4. and 

§ 676.12. 

(2) Prime sponsors shall establish a 
mechanism for providing special 
consideration, including at least the 
following steps: 

(i) Written or other public notification 
which ensures that appropriate CBO’s 
are notified of the availability of funds 
with a request that all potential 
deliverers of employment and training 
services who wish to be placed on the 
inventory submit to the prime sponsor 
the following information: 

(A) The name of the organization 
interested in receiving funds; 

(B) The types of service and activities 
the organization is interested in 
providing; and 

(C) The types of services and 
activities the organization has provided 
in the past, the number and types of 
people served, and documentation 
regarding the effectiveness of these 
services. 

(ii) Using specific objective criteria, 
the prime sponsor shall determine which 
of the potential service deliverers on the 
inventory described in paragraph (b) 
have operated programs of 
demonstrated effectiveness, as defined 
in 3 675.4. 

(iii) The prime sponsor shall provide 
individual notice to each CBO, 
determined to be of demonstrated 
effectiveness, of the planned activities 
and services so that it may apply. 

(iv) In the selection of service 
deliverers, the prime sponsor shall give 
special consideration to CBO's of 
demonstrated effectiveness in the 
delivery of employment and training 
services. For example, in competitive 
procurement procedures, the prime 
sponsor may afford special 
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consideration through additional points 
in a rating system. 

(v) If the prime sponsor, after 
considering a CBO of demonstrated 
effectiveness as a service deliverer does 
not select such CBO, it shall, upon 
request, provide the reasons for non¬ 
selection in relation to its criteria for 
selection to the affected CBO and the 
RA. 

(d) Consideration shall be given to 
making use of appropriate services 
currently available in the community, 
with or without reimbursement, which 
the prime sponsor has determined to be 
effective. Agencies which typically 
provide such services include, but are 
not limited to: the State Employment 
Security Agency, State Vocational 
Education and Rehabilitation agencies, 
State public assistance agencies, area 
skill centers established under Sec. 231 
of the Manpower Development and 
Training Act of 1962, local education 
institutions, community based 
organizations, and other public agencies. 
The purpose of this consideration shall 
be to avoid duplication and to obtain 
such services at a cost saving over 
establishing another such service or 
activity (Sec. 103(a)(7) and 121(g)). 

(e) Nothing in paragraphs (a) through 
(d) of this section shall be construed as 
prohibiting the prime sponsor from 
utilizing the services and facilities of 
public or private agencies, institutions or 
organizations, such as private business, 
labor organizations and private 
educational and vocational institutions 
which the prime sponsor reasonably 
believes can provide substantially 
equivalent or better services or 
facilities, on the basis of such factors as 
quality of service or cost effectiveness 
(sec. 103(a)(7)). 

(f) In order to maximize the level of 
coordination and minimize duplication, 
each prime sponsor shall enter into a 
written cooperative agreement with the 
State Employment Security Agency 
which delineates the responsibilities of 
each and covers, at a minimum: 

(1) Coordination of the employment 
and training services under the prime 
sponsor's plan with those funded under 
the Wagner-Peyser Act. 29 U.S.C- 49 et 
seq. 

(2) A description of arrangements for 
coordination of employer contacts and 
other activities involving employers; 

(3) Allowance payment systems; 

(4) Arrangements to undertake and 
coordinate activities, including income 
determination, referral, and publicity 
functions under the Targeted Jobs Tax 
Credit program establish?d by the 
Revenue Act of 1978, Pub. L 95-600; and 

(5) Arrangements to provide the SESA 
with information on available public 


service employment positions in order 
that such information may be provided 
to unemployment insurance recipients 
and other applicants for services from 
the State Employment Security Agency 
(sec. 122(1)). 

(g) A copy of the agreement described 
in paragraph (f) of this section shall be 
made available to the RA upon request 

(h) If a prime sponsor plans to provide 
a service which is available from the 
SESA at no cost, the prime sponsor shall 
justify such non-use in its Annual Plan. 

(i) Each prime sponsor shall to the 
maximum extent feasible: 

(1) Coordinate the employment and 
training services provided under its plan 
with those available under other 
programs funded through the 
Department of Labor and with self- 
employment training programs (sec. 
103(a)(8)); 

(2) Coordinate services to veterans 
provided under this Act with those 
activities authorized by Chapter 41 of 
Title 38, United States Code (relating to 
counseling and employment services to 
veterans provided by SESA’s) and with 
other similar activities carried out by 
other public agencies and organizations. 
Coordinate services with the 
appropriate Veterans Administration 
facilities in utilizing the apprenticeship 
and other on-the-job training activities 
available under Section 1787 of Title 38 
U.S. Code (sec. 121(b) and sec. 

103(a)(8)). 

(3) Consult with the appropriate 
apprenticeship agency concerning any 
training activities in apprenticeable 
occupations. 

(j) When a prime sponsor plans to 
conduct training in an apprenticeable 
occupation, euch training should be 
designed in conjunction with an 
appropriate registered apprenticeship 
program. 

(k) Prime sponsors shall coordinate 
services to AFDC recipients with public 
assistance agencies and the local 
sponsor, if any, of the Work Incentive 
Program (WIN). 

(l) In designing employment and 
training programs, the prime sponsor 
shall consider activities such as: 

(1) Weatherization and winterization 
projects for the near poor, which are 
families having incomes which do not 
exceed 125 percent of the poverty level 
as determined by the Director of the 
Office of Management and Budget, and 
projects approved by the Community 
Service Administration pursuant to 
Section 222(a)(5) of the Economic 
Opportunity Act of 1964, 42 U.S.C. 2809, 
or Department of Energy pursuant to 
Title IV of the Energy Conservation and 
Production Act of 1976, 42 U.S.C. 6851. 


(2) Housing rehabilitation as part of 
community betterment and improvement 
including code enforcement, upgrading 
of senior citizens housing, removal of 
physical barriers for handicapped 
residents, homesteading activities and 
other provided the dwellings where 
work is performed on low-income 
housing. 

(3) Energy conservation projects for 
low-income housing, especially those 
that reduce nonrenewable resource 
consumption. 

(4) Community and economic 
development activities such as 
beautification, recreation, organization, 
resource planning, park improvement 
and activities funded through Federal 
Agencies such as Department of Health, 
Education and Welfare, the Department 
of Energy, the Community Service 
Administration, and the Department of 
Commerce. 

(m) Where activities in 9 676.23(1)(1) 
are involved, the prime sponsor shall 
ensure that such activities are 
supervised by an adequate number of 
supervisory personnel who are 
adequately trained in the skills needed 
to carry out such activities and to 
instruct participants in the skills needed 
to perform the work involved. 

$ 676.24 Labor organization consultation 
and/or concurrence. 

(a) To ensure the most effective 
development of employment and 
training opportunities, prime sponsors 
are to provide for the participation of 
organized labor in the planning and 
design of programs and activities, and 
coordination in the subsequent 
operation of such programs (sec. 
103(a)(9)). 

(b) In addition to involving labor 
organizations in the planning process as 
specified in paragraph (a) of this section, 
prime sponsors and subrecipients as 
appropriate shall: 

(1) Consult with appropriate labor 
organizations (as defined in 9 675.4) in 
the planning design and content of the 
training, work experience, public service 
employment, Vocational Exploration 
Program (VEP), OJT, and other 
appropriate activities with respect to job 
descriptions, wage rates, training 
standards and arrangements, and 
occupations planned; 

(2) Obtain written concurrence from 
the appropriate bargaining agent where 
a collective bargaining agreement exists 
with the participating employer covering 
occupations in which training or 
subsidized employment is proposed. 
Such concurrence shall apply to the 
elements of the proposed activity which 
affect the bargaining agreement, such as 
wages and benefits. If no response is 
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received within 30 working days after 
written notification to the collective 
bargaining agent, the program may 
proceed. Such written notification shall 
include a deadline date for response 
(sec. 103(a)(18)). 

(3) Maintain evidence of the results of 
such consultation or concurrence. 

§ 676.25 Employment and training 

activities. 

Recipients and subrecipients may 
conduct the following activities: 

§ 676.25-1 Classroom training. / 

(a) This programs activity is any 
training of the type normally conducted 
in an institutional setting, including 
vocational education, and it is designed 
to provide individuals with the technical 
skills and information required to 
perform a specific job or group of jobs. It 
may also include training designed to 
enhance the employability of individuals 
by upgrading basic skills, through the 
provision of courses such as remedial 
education, training in the primary 
language of persons with limited English 
language proficiency, or English-as-a- 
second-language training. 

(b) In designing and operating training 
programs recipients and subrecipients 
shall: 

(1) Refer a person for occupational 
training only after determining that 
there is a reasonable expectation of 
employment in the occupation in which 
such person would be trained (sec. 
121(f)(4)). 

(2) Not refer a person to an occupation 
which requires less then two weeks of 
preemployment training unless there are 
immediate employment opportunities for 
that person available in that occupation 
(sec. 121(f)(2)). 

(3) Not train persons for jobs which 
are in industries with lower wages than 
those in comparable industries in the 
area. Notwithstanding the above,, 
training is permissable for such jobs 
when there exists a training program of 
a specified length of time designed to 
teach specific skills, and when the rate 
of labor turnover does not exceed 
substantially the rates of labor turnover 
for all jobs in the same area. Training 
for the position of sewing machine 
operator in the apparel industry must be 
approved by the Assistant Secretary for 
hTA before being initiated. 

(i) Prime sponsors who wish to 
undertake sewing-machine operator 
training shall submit a training plan to 
the RA which includes the wage and 
fringe benefits during the training and at 
completion, a description of the training, 
the length of the training, and the 
prospects for placement. The training 
plan shall document the fact that the 


rate of turnover for the occupation shall 
not exceed by more than 30% the rate of 
labor turnover in other industries in the 
same area. It shall also include the 
following information on the employer: 

(A) A list of products; 

(B) The straight-time average hourly 
wage rate of its sewing machine 
operators; 

(C) The fringe benefits of its sewing 
machine operators; 

(D) The ratio*of non-mandatory fringe 
benefit costs to gross payroll; 

(E) Number of production workers; 

(F) Previous experience with formal 
training programs. 

(G) Number of employees in each job 
title for which training is proposed and 
straight-time average hourly rates for 
such job title; 

(H) Evidence that job titles are not 
newly created to secure approval under 
this section; and 

(I) Level of employment over the 
preceding three years. 

(ii) The Assistant Secretary for ETA 
will consider applications for approval 
on the basis of general criteria such as 
suitability of wages and fringe benefits, 
stability of the firm, potential for 
placement and appropriate length of 
training (Sec. 123(a)). 

§ 676.25-2 On-the-job training. 

(a) General. (1) This section applies to 
private and public sector on-the-job 
training (OJT) alike, except that public 
sector OJT agreements entered into prior 
to April 1.1979, may be honored as 
originally executed. 

(2) On-the-job training (OJT) is 
training in the private or public sector 
given to a participant, who has been 
hired first by the employer, and which 
occurs while the participant is engaged 
in productive work which provides 
knowledge or skills essential to the full 
and adequate performance of the job. 
This does not preclude a participant 
who has been hired by, and received 
OJT from, one employer from being 
ultimately placed with another 
employer. 

(3) OJT may be coupled with other 
CETA employment and training 
activities as specified in § 676.25-7 and 

§ 676.26-3. OJT participants may receive 
any of the employment and training 
services or supportive services specified 
in § 676.25-5 through the CETA system, 
through community resources, or 
through employer resources. 

(b) Participation . All OJT participants 
must meet the eligibility requirements 
described in $ 675.5. Recipients shall 
establish procedures for the referral of 
participants to OJT. Such procedures 
should use the information available 
through the system for Intake and 


Assessment (see § 675.6). These 
procedures shall insure that, to the 
maximum extent feasible, those most in 
need are served in accordance with the 
following guidelines: 

(1) Primarily, OJT opportunities 
should be offered to those most in need, 
who lack the related education, training, 
or work experience for the job for which 
training is offered. 

(2) Recipients may also refer persons 
to OJT who have related education, 
training or work experience when no 
other suitable opportunities exist for 
such individuals, either in unsubsidized 
employment or within the CETA system. 

(c) Selection. From among those 
referred for OJT opportunities, the 
employer may make the final selection 
of participants based on suitability for 
the training opportunity. 

(d) Length of Training. The length of 
time for which payments from CETA 
funds may be made shall not exceed 
that period of time generally required Jor 
acquisition of skills needed for the 
position within a particular occupation 
(sec. 121(1)). Recipients shall develop 
standardized methods for determining 
the length of training for OJT 
occupations, and shall describe or 
identify such methods in die Annual 
Plan. The Dictionary of Occupational 
Titles' Specific Vocational Preparation 
(S.V.P.) codes, or other equivalent 
standardized tools should be used to 
fulfill this requirement. 

(e) Eligible Jobs. The training 
limitations of { 676.25-l(b) (1), (2) and 

(3) shall apply to OJT. In the selection of 
jobs for which training will be offered, 
recipients shall -consider those which 
provide opportunities not otherwise 
available, lead to economic self- 
sufficiency, and provide upward 
mobility. 

(f) Reimbursement. Costs incurred by 
employers are to be reimbursed in 
accordance with §5 676.41-1 (a), (d) and 
(e) and 676.41-3(b). 

(1) Based upon past experience, DOL 
has determined that a fixed unit cost 
method of reimbursement for OJT 
training costs based on 50 percent of the 
participant's wages (but not fringe 
benefits) represents the difference 
between the costs of recruiting and 
training and the costs of lower 
productivity associated with employing 
CETA participants to perform the job 
and the costs for others similarly 
employed. 

(2) To maximize limited available 
resources, recipients may negotiate 
lower reimbursement levels with 
employers. 

(3) (i) Should an employer or recipient 
believe that special circumstances, as 
discussed in paragraph (f)(3)(iii) of this 
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section warrant a reimbursement level 
for OJT training costs higher than the 50 
percent limitation, each circumstance, 
along with the specified level and its 
rationale, shall be presented in the 
recipient's Annual Plan. Recipients may 
then negotiate OJT agreements under 
these circumstances at the 
reimbursement level approved in the 
plan without any further DOL approval. 
The circumstances and the 
reimbursement level in such cases 
should also be documented in each OJT 
agreement. 

(ii] If a circumstance not covered in 
the Annual Plan arises which the 
recipient believes warrants 
reimbursement for OJT training costs at 
higher than the 50 percent level, an 
Annual Plan modification request shall 
be submitted to the RA in accordance 
with § 676.16 (c)(1) and (c)(3). No 
publication or comment procedures will 
be required. Once the modification is 
approved, the recipient may sign the 
OJTagreement, documenting the 
approved circumstances and the 
reimbursement level in the OJT 
agreement. 

(iii) Special circumstances are 
envisioned as those where the 
characteristics of the participant 
indicate greater obstacles to 
employment than those of the normal 
CETA participant or where the training 
would provide the participant with 
unusually high skills. Examples include 
the following, among others: 
Handicapped or jnentally retarded 
participants; disabled veterans; 
exoffenders; and exceptionally costly 
programs providing an above-average 
intensity of training. 

(4) Recipients may provide OJT 
reimbursement on a scheduled declining 
ratio to wages over the period of 
training, as long as the planned average 
reimbursement does not exceed the 
specified reimbursement level for the 
planned period of training. Recipients 
shall monitor the declining 
reimbursement provisions of OJT 
agreements closely. Should abuse occur 
(e.g., significant numbers of participants 
leaving after the ^high end of the scale" 
reimbursement period), this 
reimbursement procedure shall be 
immediately altered or curtailed. 

(5) (i) In addition to the reimbursement 
for OJT training costs allowed by 
paragraphs (f) (1) through (4) of this 
section, the actual costs incurred by an 
employer for classroom training or for 
employment and training services and 
supportive services for OJT participants, 
as defined in § 676.25-5 (b) and (c), may 
be reimbursed. As indicated in § 676.25- 
7(b), an employer may also be 
reimbursed for the costs of participant 


wages paid by the employer for any time 
spent during working hours by an 
employee in such activities. All costs 
incurred as a result of the provisions of 
this paragrpah must be documented by 
the employer. 

(ii) Any reimbursement made 
pursuant to paragraph (f)(5)(i) of this 
section may only be for classroom 
training, employment and training 
services and supportive services which 
are different than or above the level of 
such training or services normally 
provided by the employer to regular 
employees. 

(g) Op* Agreements. Employers will 
be held responsible with respect to 
CETA costs only in accordance with the 
provisions of their OJT agreement. The 
OJT agreement shall contain at a 
minimum the elements listed below. 
Recipients may place additional 
provisions in the OJT agreement only 
after a careful assessment is made of the 
additional burdens imposed on 
participating employers. Agreements 
may only be entered into with 
employers which have not been 
seriously deficient in their conduct of or 
participation in any DOL program 
described in § 676.38(b). The minimum 
elements are (sec. 121(o)): 

(1) A brief training outline, including 
the length of training and the nature of 
the training; 

(2) The method and maximum amount 
of reimbursement for OJT training; 
justification if the reimbursement 
amount exceeds 50 percent of the 
participant’s wages; 

(3) The number of participants to be 
trained; 

(4) A job description and specification 
of participant wage rates; 

(5) Reporting requirements; 

(6) A requirement that employers are 
to keep track of participant's 
attendance, and a description of the 
payroll records, time and attendance 
records, and job duties statements that 
the employer will be required to 
maintain; 

(7) Specification of any costs to be 
reimbursed above the OJT training costs 
(i.e., classroom training costs, 
employment and training services, and 
supportive services costs), as indicated 
in paragraph (f)(5) of this section, and 
the documentation the employer will be 
required to maintain on such costs; 

(8) A termination clause for 
nonperformance; and 

(9) An assurance that the employer 
will comply with the Act and 
regulations. 

§ 676.25-3 Public Service Employment 

(a) Public service employment (PSE) is 
subsidized employment with public and 


private nonprofit employers who 
provide public services. 

(b) PSE jobs shall be provided, to the 
extent feasible, in occupational fields 
which are most likely to expand within 
the public or private sector (Sec. 

122(m)). 

(c) (l)(i) PSE participants may not be 
outstationed to worksites, except if the 
prime sponor demonstrates in its annual 
plan that: 

(A) The worksite lacks the 
administrative capability to perform the 
personnel, recordkeeping, reporting or 
other required functions for these 
additional employees; or 

(B) Requiring the worksite to be the 
employing agency would create a 
significant administrative or 
programmatic impediment to 
accomplishing the purposes of the Act 
such as requiring subagreements with an 
excessive number of worksites with a 
small number of participants; or 

(C) The wages, benefits and working 
conditions for those similarly employed 
at the employing agency are the same or 
substantially equivalent to those 
similarly employed at the worksite. 

(ii) Administrative arms of consortia, 
which are also units of general local 
government, may outstation participants 
under the conditions specified in 
paragraphs (c)(l)(i) of this section. For 
all other administrative arms of 
consortia, outstationing may take place 
under the following conditions: 

(A) When the wages and benefits of 
the participants are the same as those of 
the similarly employed regular 
employees at the worksite; 

(B) When the specific concurrence of 
the bargaining agent at the worksite is 
obtained; and 

(C) When the worksite is other than a 
State or a unit of general local 
government of 50,000 population or 
greater. 

(iii) Nothing in the preceding 
paragraphs shall limit outstationing to a 
federal agency. 

(2) No PSE participants shall be 
outstationed for the purpose of denying 
or reducing the wages or beneifts to 
which the participant would otherwise 
be entitled. No PSE participant shall be 
outstationed to a worksite where the 
employees of that worksite performing 
the same or substantially similar job 
duties are paid at a rate less than the 
highest of that established under Section 
6(a)(1) of the Fair Labor Standards Act 
or the applicable State or local minimum 
wage. 

(3) PSE participants who were 
outstationed as of March 31,1979 may 
continue to be outstationed to the same 
worksite until transferred to a different 
worksite or terminated from PSE. 
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(4) When filling teaching positions in 
schools under local educational 
agencies under Title VI, prime sponsors 
shall not outstation but shall subgrant 
with the appropriate local educational 
agencies (Sec. 603(b).) 

(5) Outstationed participants are to be 
considered employees of the employing 
agency and shall have the same working 
conditions and benefits as those 
received by other similarly employed 
employees of the employing agency. 
However, maximum efforts should be 
made by the employing agency to 
accommodate the outstationed worksite 
by coordinating work hours and 
holidays. 

(d) PSE participants shall not be 
employed in building and highway 
construction work (except that which is 
normally performed by the recipient or 
subrecipient) or in any work which 
primarily benefits a private-for-profit 
organization. 

(e) Except for Title VI projects under 
Part 678, PSE jobs shall be entry level 
(sec. 232(a)(1) and sec. 605(a)). 

(f) To the extent feasible, the public 
services provided by the jobs should be 
designed to benefit the residents of the 
area (sec. 122(a)). 

(g) Recipients shall take into account 
household obligations and give special 
consideration to providing alternative 
working arrangements such as flexible 
hours of work, work-sharing and part- 
time jobs, particularly for older workers, 
and parents of young children (sec. 
121(d)(3)). 

§ 676.25-4 Work experience. 

(a)(1) Work experience is a short term 
or part-time work assignment with an 
employing agency. It is prohibited in the 
private-for-profit sector. It shall be 
designed to enhance employability of 
individuals through the development of 
good work habits and basic work skills. 

(2) Work experience shall be limited 
to persons who need assistance in 
becoming accustomed to basic work 
requirements including basic work 
skills, in orderto be able to compete 
successfully in the labor market. It is for 
persons who have either never worked 
or who have not been working for an 
extended period of time, such as 
students, youth in transition from school 
to employment, youth with no definite 
employment goals, chronically 
unemployed, retired persons, 
handicapped individuals, residents of 
institutions, and older workers in such 
programs as Operation Mainstream, 
who have no alternative job 
opportunities (sec. 121 (i)), 

(3) Persons who do not satisfy the 
conditions of paragraph (a)(2) of this 
section may be placed in work 


experience for no more than 30 days 
while an appropriate classroom tra t ming, 
OJT, PSE or unsubsidized job is being 
developed for them (sec. 211(6)). 

(4) Work experience shall not be used 
as a substitute for PSE. Recipients shall 
distinguish between the work 
experience and PSE activities in their 
programs as specified in 5 677.15 on the 
Title II Annual Plan Subpart. The 
activities shall be distinguished on the 
basis of the types of individuals 
employed, the level of supervision 
required, and the level of proficiency or 
performance required. 

(5) Participation in work experience 
shall be for a reasonable length of time 
based on the needs of the participant, 
and subject to the restrictions on 
duration set forth in § 676.30. 

(8) The provisions of § 676.25-3(g) 
regarding household obligations and 
alternative working arrangements apply 
to work experience. 

(b) At least every 60 days, recipients 
shall review and document the progress 
of each work experience participant to 
determine whether transfer to another 
activity or placement in unsubsidized 
employment is more appropriate than 
remaining in work experience, based on 
whether the work experience has 
achieved its purpose. However, this 
shall not apply to a participant in the 
summer Youth Employment Program. 

(c) (1) A supported work program is a 
specialized type of work experience in 
which the primary goal is to transition 
participants into the regular work force 
after a specified terra of program 
employment. The work experience 
provided by the program shall include 
the following programmatic techniques: 

(i) Crew work; (ii) intensive supervision 
at worksites; (iii) progressive levels of 
difficulty; (iv) a system of wage 
increases and bonuses tied to 
participant performance and (v) a 
system of regularized performance 
evaluation. 

(2) Supported work programs shall be 
designed to provide job readiness 
training and job placement assistance to 
participants when their program 
performance indicates readiness for 
transition to unsubsidized employment. 
Referrals to this program shall be 
primarily those individuals who have 
worked no more than three months in 
one regular job during the six months 
prior to program enrollment, and who 
have a verifiable personal history which 
tends to limit their employment 
prospects (e.g., drug or alcohol 
addiction, incarceration, long-term 
receipt of welfare payments). 
Participation limitations for individuals 
enrolled in this program may be 
extended based on the waiver 


provisions for work experience found in 
§ 676.30(g). 

§676.25-5 Services. 

This program activity includes 
services to applicants, employment and 
training services, supportive services, 
and post-termination service. Such 
services are designed to lead to 
maximum employment opportunities 
and retention of employment or to 
facilitate participation in other 
employment and training program 
activities funded under this Act or in 
another Act, leading to eventual 
placement in unsubsidized employment. 

(a) Services to applicants . Such 
services include: 

(1) Outreach; and 

(2) Intake: This includes screening for 
eligibility; the initial determination as to 
whether the program can benefit the 
individual; the determination of the 
employment and training activities and 
services which would be appropriate for 
the applicant; the determination of the 
availability of an appropriate 
employment and training activity: a 
decision on selection; and dissemination 
of information on the program. 

(b) Employment and training services. 
Such services include but are not limited 
to: 

(1) Orientation to the world of work; 

(2) Counseling. This includes 
employment related counseling, and 
testing; 

(3) Employability assessment (other 
than that involved during intake); 

(4) Job development; 

(5) Job search assistance. This 
includes transition services, such as job 
seeking skills instruction, individualized 
job search plan, labor market 
information, and other special activities 
for transition to unsubsfdized 
employment; 

(6) Job referral and placement; 

(7) Targeted Jobs Tax Credit eligibility 
determination and referrals; and 

(8) Vocational exploration program 
(VEP). A recipient may conduct a VEP 
program to expose participants to jobs 
available in the private sector through 
observation of such jobs, instruction, 
and. if appropriate, limited practical 
experience (sec. 432). 

(i) A detailed curriculum shall be 
developed prior to enrollment in VEP. 

(ii) Organizations which participate in 
VEP through an agreement with a 
recipient may be reimbursed for the 
costs incurred in the conduct of the 
program except that private-for-profit 
organizations may be reimbursed only 
for costs of training which is over and 
above that normally provided by the 
organization. 
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(iii) An individual may not be 
involved in any activity that contributes, 
or could be expected to contribute, to 
additional sales or profit, or results in 
the subsidization of wages, of a private- 
for-profit organization. 

(iv) Where a vocational exploration 
program funded directly by DOL 
operates in a recipient's area, the 
recipient shall enter into an agreement 
with the local representative of the 
program which contains arrangements 
for recruitment, selection, referral and 
eligibility certification. 

(c) Supportive services . Such services 
include but are not limited to: 

(1) Health care and medical services; 

(2) Child care. Child care programs 
shall comply with applicable State and 
local standards including State licensing 
requirements; 

(3) Transportation; 

(4) Temporary shelter; 

(5) Assistance in securing bonds; 

(6) Family planning services. These 
shall be made available to a participant 
only on a voluntary basis and shall not 
be a prerequisite for participation in, or 
receipt of, any services or benefits from 
the program; 

(7) Legal services; and 

(8) Financial counseling and 
assistance. 

(d) Post-termination services . For 90 
days following termination from the 
program employment and training 
services and supportive services, as 
described in §5 676.25-5 (b) and (c) of 
this subsection, may be provided to 
participants who have obtained 
unsubsidized employment to enable 
them to retain employment 

§ 676.25-6 Other activities. 

Recipients may conduct activities not 
described in 55 676.25-1 through 676.25- 
5. The approved grant application shall 
describe the basic design of activities 
undertaken as "other activities" and 
their objectives. These activities may 
include but are not limited to: 

(a) Removal of artificial barriers to 
employment; 

(b) Job restructuring; 

(c) Revision or establishment of merit 
systems; and 

(d) Development and implementation 
of affirmative action plans. 

§ 676.25-7 Combined activities. 

(a) A participant may be 
simultaneously or sequentially enrolled 
In two or more activities. 

(b) (1) Reimbursement may be up to 
100 percent to employers, including 
private-for-profit employers, for 
expenditures for the costs of classroom 
training, employment and training 
services or supportive services for 


participants in combined activities 
including the costs of participant wage9 
paid by the employer for time spent in 
these activities during working hours. 

(2) Reimbursement may be made on a 
cost reimbursement or fixed cost basis 
and shall be supported by business 
receipts, payroll, or other records 
normally kept by the employer. 

(3) Nothing in this paragraph shall 
allow reimbursement to private-for- 
profit employers for the costs of on-the- 
job training in excess of the amounts 
allowable in 5 676.25-2. 

5 676.26 Payments to participants. 

5 676.26-1 Payment of wages. 

General. Except as authorized under 
5 676.26-3, each participant in on-the-job 
training, work experience, and public 
service employment shall be paid 
wages. 

(a) Wages for on-the-job training. 
Participants in OJT shall be 
compensated by the employer at such 
rates, including periodic increases, as 
are reasonable considering such factors 
as industry, geographic region, and the 
participant's skill. In no event shall the 
wage rate be less than the highest of the 
following (sec. 124(c)): 

(1) The minimum wage rate specified 
in section 6(a)(1) of the Fair Labor 
Standards Act; 

(2) The minimum wage rate prescribed 
by applicable State or local law (sec. 
124(c)); 

(3) The prevailing wage rate for 
persons similarly employed; 

(4) The minimum entrance wage rate 
for inexperienced workers in the same 
occupation in the establishment or, if the 
occupation is new to the establishment, 
the prevailing entrance wage rate for the 
occupation in other establishments in 
the area; 

(5) The wage rate required by an 
applicable collective bargaining 
agreement; or 

(6) The prevailing wage rate 
established by the Secretary in 
accordance with the Davis-Bacon Act 
when required by 5 676.26-l(d). 

(b) Wages for work experience. 
Participants in work experience shall be 
paid at a wage rate not less than the 
highest of (sec. 124(d)); 

(1) The minimum wage rate specified 
in section 6(a)(1) of the Fair Labor 
Standards Act; 

(2) The minimum wage rate prescribed 
by applicable State or local law; or 

(3) The prevailing wage rate 
established by the Secretary in 
accordance with the Davis-Bacon Act, 
when required by 5 676,26-l(d); or 


(4) The wage rate required by an 
applicable collective bargaining 
agreement. 

(c) Wages for Public Service 
Employment —(1) Minimum wage rates. 
A participant in PSE shall be paid wages 
not less than the highest of the rates 
specified in (a) (1) through (6) (sec. 
124(b)). 

(2) Maximum wage rates payable 
with CETA funds, (i) The wages 
(including those received for overtime 
work and leave taken during the period 
of employment) paid to any PSE 
participant from funds under the Act 
shall be limited to a full-time rate of 
$10,000 per year (or the hourly, weekly, 
or monthly rate which, if full-time and 
annualized, would equal a rate of 
$10,000 per year), unless the Secretary 
adjusts this maximum upward by the 
area wage adjustment index. In areas 
where the maximum wage rate for a 
fiscal year is decreased from the rate for 
the previous fiscal year, participants 
hired in the previous fiscal year may 
receive the maximum rate from that 
previous year in the current fiscal year. 
For school employees whose work is 
done only during the school year, that 
school year shall be considered a full 
year for wage rate annualization 
purposes. 

(ii) Fringe benefits payable from funds 
under the Act to any PSE participants 
may not exceed those regularly afforded 
to similarly employed non-CETA 
workers, and shall never exceed those 
afforded to non-CETA workers earning 
an amount equal to the maximum wage. 

(3) Average wage rates payable with 
CETA funds. The average annual wage 
rate for PSE participants hired on or 
after April 1,1979, shall not exceed 
$7,200, as adjusted upward or 
downward by the Secretary on an area 
basis by the area wage adjustment 
index. In no case shall this wage be 
adjusted downward to a level that is 
less than 10 percent above the 
annualized Federal minimum wage rate. 
The total average of federally supported 
payments per month, including siich 
payment to those engaged full-time in a 
combination of PSE and training who 
spend at least 50% of their time in PSE 
and who are compensated for training at 
the minimum wage, shall not exceed the 
pro rata monthly share of the annual 
average wage. Where PSE participants 
are in a part-time (less than a normal 
full time schedule for the occupation) 
PSE position, the average annual wage 
rate for these participants shall be 
computed by converting to full time 
rates and annualizing the PSE wages. 
For fiscal year I960 and each 
subsequent fiscal year, the average 
annual wage rate shall be further 
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adjusted by a percentage equal to the 
change in the average wage rate in 
employment not supported under the 
Act (sec. 122(i)). 

(4) Area wage adjustment index. (i) 
The Secretary shall publish annually a 
wage adjustment index for each 
appropriate area. For each area, the 
index shall equal the ratio of the annual 
average wage rate in regular public and 
private employment in such area to the 
average wage rate for all such areas. 

(ii) The area wage adjustment index 
shall be used as a basis for adjusting the 
average and maximum wage rates for 
areas. With respect to maximum wage 
rates, the $10,000 shall not be adjusted 
upward by more than 20 percent, except 
that this limitation shall not apply to 
Alaska. 

(5) Supplementation of wages from 
non-CETA funds, (i) Except as provided 
for Title VI PSE participants in $ 678.7 
and in paragraphs (c)(5) (ii) and (iii) of 
this section, no PSE participant may be 
paid wages for any public service 
employment job from sources other than 
the Act. For participants hired after 
September 30,1978 this applies even if a 
participant is entitled to a promotion, a 
general salary increase or overtime pay. 
Where the participant is eligible for such 
an increase which would mean a salary 
in excess of the area’s maximum wage 
rate, the participant would be entitled to 
it if other employees similarly employed 
would receive such benefits. However, 
because public service employment 
wages may not be supplemented from 
sources other than the Act, in such cases 
participants must be transferred to other 
positions or be terminated (sec. 
122(i)(4)(A)). 

(ii) Any PSE participant on September 
30, 1978, receiving wages from non- 
CETA sources may continue to receive 
such wages and may receive any 
subsequent increase which is either a 
bona fide cost of living increase or a 
scheduled raise, so long as the 
participant remains in die same position 
or a PSE position with the same or lower 
wage rate. However, the non-CETA 
portion shall not be reduced if the 
maximum wage rate has been adjusted 
upward above $10,000 until the 
incumbent participant leaves this 
position, or a PSE position with the 
same or lower wage rate or until the 
next employing agency budgetary cycle, 
whichever comes earlier (sec. 
122(i)(4)(B)). 

(iii) Any PSE participant who was 
receiving only CETA wages on 
September 30,1978, at a wage rate less 
than $10,000 per year may have such 
wages supplemented above $10,000 from 
non-CETA sources after September 30, 
1978, if such increase is a bona fide cost 


of living increase or a scheduled raise, 
and the person remains in the same 
position. 

(d) Davis-Bacon wages . (1) 
Contractors with the Department shall 
insure that prevailing wages, as 
determined by the Secretary pursuant to 
the Davis-Bacon Act, are paid by 
themselves and their subcontractors to 
laborers and mechanics including 
participants employed in construction 
(including alteration, repair, painting, 
decorating, etc.) which is federally 
assisted under the Act 

(2) Recipients and subrecipients shall 
insure that prevailing wages, as 
determined by the Secretary pursuant to 
the Davis-Bacon Act, are paid: 

(1) By their contractors and 
subcontractors to laborers and 
mechanics, including participants, 
employed in construction (including 
alteration, repair, painting, decorating, 
etc.) which is federally assisted under 
the Act and related to a facility or 
building which is used primarily for 
programs under the Act; and 

(ii) To laborers and mechanics, 
including participants who are 
employed in construction (including 
alteration, repair, painting, decorating, 
etc.) or any project which is funded 
wholly or partially under a Federal 
statute, other than CETA, which 
requires the payment of prevailing wage 
rates determined in accordance with the 
Davis-Bacon Act 

5 676.26-2 Payment of allowances. 

(a) General (1) Except for persons 
receiving incentive allowances, a basic 
hourly allowance shall be paid to 
participants for time spent in classroom 
training. In addition, allowances may be 
paid to a participant enrolled in 
Services and Other Activities when 
such services or activities are combined 
with another activity or are provided on 
a regularly scheduled basis. 

(2) No participant shall receive 
allowances (or other payments) for 
classroom training for more than 104 
weeks in a 5-year period, beginning 
October 1,1978, or the subsequent date 
of the participant's initial enrollment in 
CETA. Participants who have exhausted 
the 104-week limitation on receipt of 
allowances or other payments may 
continue to be enrolled in classroom 
training without payments: Provided, 
That they have not exhausted the 30- 
month limitation on total CETA 
participation described in S 676.30. (sec. 
121(c)(1)). 

(b) The allowance payment system. A 
standard system for payment of 
allowances shall be maintained by 
every recipient to ensure prompt and 
efficient payment to all participants 


(sec. 124(a)). The standard payment 
system shall consist of a uniform set of 
procedures, but may be operated by one 
or more service deliverers. It shall 
include: 

(1) Determination of entitlement and 
computation of amount to be paid; 

(2) Maintenance of a system for 
requesting payment of training 
allowances, including the certification, 
issuance and distribution of payments; 

(3) Maintenance of payment records 
and preparation of required statistical 
and fiscal reports; 

(4) Maintenance of a system to detect 
and collect overpayment; 

(5) Issuance of written notification to 
participants when allowances are 
reduced, denied or overpaid; and 

(6) Arrangements with other agencies 
to obtain information to minimize 
unauthorized payments, including 
arrangements with: 

(i) The State Employment Security 
Agency for the initial and periodic 
verification of a participant's receipt of 
unemployment compensation (sec. 
124(a)); 

(ii) Appropriate agencies for 
verification of public assistance 
payments (e.g., local welfare agencies); 
and 

(iii) Training facilities for submittal of 
payment requests and certifications of 
attendance. 

(c) Selection of service deliverer. The 
recipient shall provide a standard 
allowance payment system either 
directly or through an organization or 
organizations it considers appropriate 
for its particular circumstances. The 
recipient, in selecting the service 
deliverer for the payment of allowances, 
shall give first consideration to the use 
of the unemployment insurance 
component in the SESA before using 
other agencies that may have 
experience in operating an allowance 
payment system (sec. 103(a)(7)). 

(d) Basic allowances. (1) A basic 
hourly allowance shall, except as 
provided in paragraphs (h) and (j) of this 
section, equal the higher of: 

(1) The minimum hourly wage 
prescribed by State or local law for most 
employment in the recipient’s area, 
multiplied by the number of hours 
during which the participant attends or 
is absent for good cause; or 

(ii) The minimum hourly wage 
specified in Section 6(a)(1) of the Fair 
Labor Standards Act multiplied by the 
number of hours during which the 
participant attends or is absent for good 
cause. 

(2) For participants who are 
institutionalized, including prisoners, all 
or part of the allowances, as determined 
by the recipient and the head of the 







23320 


Federal Register / Vol. 45 t No. 67 / Friday, April 4, 1900 / Proposed Rules 


institution, may be held in reserve by 
the institution and delivered upon the 
participant's release from the institution. 
The institution shall not retain any 
portion of these funds, or interest earned 
on these funds, while held in reserve. In 
addition , dependent allowances may 
not be held in reserve. 

(e) Dependent allowances. (1) 
Participants receiving basic allowances 
or who would be receiving full basic 
allowances were it not for adjustments 
under paragraph (h) of this section shall 
receive dependent allowances of $5 per 
week for each dependent in excess of 
two dependents, up to a maximum of 
$20 for six or more dependents (sec. 
124(a)(1)). 

(2) Dependent allowances shall be 
reduced prorata for absence without 
good cause. The methodology for 
making the reduction shall be described 
in the recipient's CETP (sec. 124(a)). 

(f) Incentive allowances for persons 
receiving public assistance. (1) 

Incentive allowances in the amount of 
$30 per week, in lieu of basic 
allowances, shall be paid to 
participants, including youths 
participating in summer youth programs 
under Subpart C of Part 680, who are 
receiving public assistance, or whose 
needs or income are taken into account 
in determining public assistance 
payments to others. Youths participating 
in programs under Subparts A. B, and D 
of Part 680 shall be paid basic 
allowances, if applicable, regardless of 
their public assistance status (sec. 
124(a)(3)). 

(2) Incentive allowances shall be 
reduced prorata for absences without 
good cause. The methodology (e.g„ daily 
or hourly proration) for making the 
reduction shall be described in the 
recipient's CETP. 

(3) Incentive allowances may be 
adjusted downward, provided that the 
adjustment shall not result in an 
incentive allowance payment at a rate 
less than the higher of the Federal, State, 
or local minimum wage multiplied by 
the number of hours of participation or 
absences with good cause. Such 
procedures shall be described in the 
CETP. 

(4) Incentive allowances shall be 
disregarded in determining the amount 
of public assistance payments 
individuals are entitled to receive under 
Federal or federally assisted public 
assistance programs (sec. 124(a)(3)). 

(g) Additional allowances. Additional 
reasonable allowances, such as 
allowances for transportation or 
subsistence, may be paid to participants 
to cover extraordinary costs associated 
with participation in an activity. The 
circumstances in which additional 


allowances will be paid shall be 
described in the recipients's CETP (sec. 
124(a)). 

(h) Adjustments in baste allowances. 

(1) The basic allowance shall be 
reduced on a weekly basis by the 
amount of any unemployment 
compensation received by the 
participant for the same week. The basic 
allowance shall not be reduced because 
of any unemployment compensation that 
is payable for a week(s) prior to the 
participant's enrollment in an activity 
where allowances are paid. If 
unemployment compensation is paid on 
a biweekly basis, it shall be prorated 
over the two weeks before the 
allowance is reduced. Where eligible, 
participants should be encouraged to 
apply for and claim unemployment 
compensation if they are not already 
receiving such benefits (sec. 124(a)). 

(2) The basic allowance may be 
adjusted upward if conditions for su ch 
increases are described in the CETP. 

(3) Periodic increases to the basic 
allowances may be provided as an 
incentive to participation when such 
increases are described in the CETP. 

(4) (i) The basic hourly allowance for a 
participant may be reduced, at the 
option of the recipient on a weekly 
basis, by the total amount of any Basic 
Education Opportunity Grant (BEOG) 
during the period in which the 
participant is enrolled in the classroom 
training; or 

(ii) The recipient may make 
arrangements with training institution to 
apply BEOG payment to tuition, books 
and related training costs normally 
funded by the recipient The recipient 
should then pay the training institution 
the difference, if any, between the 
actual training costs and the BEOG. 

(5) The basic allowance may be 
reduced by the amount of wages 
received by classroom training 
participants who are also enrolled full¬ 
time during the same payment period in 
work expereince. PSE or OJT. The 
determination of whether the activity is 
full-time shall be based on the number 
of hours that constitute full-time 
employment for employees similarly 
employed. 

(i) Rounding of amount of allowance 
payable. Allowance payments under 
this section, if rounded, may only be 
rounded to the next higher multiple of a 
dollar. 

(j) Waivers of allowances. (1) The 
payment of all or part of the basic 
allowance may be waived only in 
accordance with paragraphs (j) (2) or (3) 
of this section under the conditions 
described in the CETP or grant. When 
all or part of the basic allowance is 
waived, the recipient shall maintain 


documentation that the waiver 
accomplishes the goals established by 
the recipient when requesting the 
waiver. However, when participants, 
who had received either basic or 
incentive allowances, continue to 
participate in classroom training without 
compensation after their 104 weeks of 
receipt of allowances, these waiver 
provisions do not apply, since these 
participants have exhausted their 
eligibility for allowances and are not 
waiving them (sec. 1239a)). 

(2) Waivers of basic allowances shall 
be allowable only when the following 
conditions have been met and 
documented: 

(i) That the waiver will be applied to 
the total enrollment in a course and will 
not be imposed on an individual basis, 
except as provided in paragraph (j)(3) of 
this section; and 

(ii) That the waiver will not have the 
effect of denying participation to 
individuals who could not participate 
without receipt of allowances; and 

(iii) That the waiver will increase the 
number of participants served or the 
level of services provided; and 

(iv) That the waiver will otherwise 
promote the purposes of the Act; and 

(v) That all participants for whom 
allowances are waived will be so 
notified in writing; and 

(vi) That documentation of the 
participant's notification of the waiver 
will be made a part of the participant’s 
record. 

(3) In exceptional circumstances, 
individual waivers, when described in 
the CETP or grant may be granted under 
the following conditions: 

(i) The waiver is at the written 
agreement of the participant; and 

(ii) All of the funds allocated in the 
Budget Information Summary for 
allowances have been obligated and 
training opportunities are still unfilled 
and available. 

(4) The dependent allowances may 
not be waived, except in cases where 
the entire basic allowance is waived. 

(5) Allowance payments shall not be 
waived solely because a participant 
receives benefits through the Vietnam 
Era Veteran's Readjustment Assistance 
Act, as amended. 

(6) Incentive allowances shall not be 
waived. 

(k) Repayments. Recipients shall 
require participants to repay the amount 
of any overpayment of allowances 
under this Part, except if the 
overpayment was made in the absence 
of fault on the part of the participant. 
Where the recipient does not require 
repayment, the recipient shall maintain 
written documentation of the 
overpayment specifying the absence of 
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fault on the part of the participant. 

Where the recipient requires repayment, 
any overpayment not repaid may be set 
off against any future allowance or other 
payments under the Act to which the 
participant may become entitled, but in 
no case shall the wage be reduced 
below the applicable minimum wage. 

§ 676.26-3 Combined activities. 

(a) Primary activity. A primary 
activity is one in which a participant is 
enrolled for more than 50 percent of 
scheduled time. Participants enrolled in 
a primary activity for which wages are 
payable and simultaneously or 
sequentially in an activity for which 
allowances are payable may, at the 
recipient's option, be paid wages for all 
hours of participation. A participant 
enrolled in a primary activity for which 
allowances are payable may, at the 
recipient's option, be paid allowances 
for all hours of participation, except 
when OJT is the non-primary 
component. However, in the latter case, 
before placing an individual in such an 
activity, the recipient shall request a 
determination from the Internal Revenue 
Service as to whether income from the 
non-primary component is taxable. 
Nothing in this subsection shall 
authorize compensation at rates less 
than those required by §5 676.26-1 (a), 

(b) and (c). 

(b) Employed Participants. Wages 
may be paid to a participant enrolled in 
OJT by the participant's employer for 
hours spent in classroom training, 
whether or not such hours constitute a 
primary component. For upgrading or 
retraining participants whose only 
activity is classroom training, wages 
may be paid in lieu of allowances. 

§ 676.27 Benefits and working conditions 
for participants. 

(a) General. (1) Each participant in 
OJT, PSE, or work experience shall be 
assured of workers' compensation 
including medical, accident, and income 
maintenance insurance at the same level 
and to the same extent as others 
similarly employed who are covered by 
a workers’ compensation statute or 
system (sec. 121(d)(5)). 

(2) Each participant who is employed 
in any CETA program activity where 
others similiarly employed are not 
covered by an applicable workers’ 
compensation statute shall be provided 
with medical and accident insurance 
benefits. Such benefits shall be 
adequate and comparable to the medical 
and accident insurance provided under 
the applicable State workers' 
compensation statute. Recipients are not 
required to provide these participants 


with income maintenance coverage (sec. 
121(d)(5)). 

(3) Each participant enrolled in a 
nonemployment status shall be provided 
with adequate on-site medical and 
accident insurance. 

(b) (1) Each participant in an on-the- 
job training or public service 
employment program shall also be 
provided health insurance, collective 
bargaining agreement coverage, and 
other benefits and working conditions at 
the same level and to the same extent as 
other employees similarly employed 
(sec. 122(k)). 

(2) All classifications with respect to 
employment status (e.g., full time, 
permanent, or temporary) in which 
CETA participants are placed shall be 
reasonable and shall include 
nonfederally financed employees (sec. 
122(k)). Where only federally subsidized 
employees work for an employer, 
classifications may be limited to them. 

(3) Classifications shall n ot be 
established exclusively for CETA 
participants nor shall participants be 
placed in existing or new classifications 
in order to reduce or deny benefits to 
which they are entitled. 

(4) CETA participants who prior to 
April 1,1979, are in classifications 
which include only federally financed 
employees may remain in such 
classificatons for the duration of their 
participation. After April 1,1979, no 
CETA participant shall be so classified. 

(5) Within a single classification, a 
distinction may be made between 
CETA, PSE and work experience 
participants and other employees with 
respect to retirement systems or plans 
which provide benefits based on age or 
service or both pursuant to 9 676.28 (sec. 
122(k)). 

(c) (1) PSE and OJT participants who 
are paid wages and who perform 
services that are the same or similar to 
other employees of the employer who 
have unemployment compensation 
coverage shall be provided 
unemployment compensation coverage 
by election if such coverage is not 
otherwise required by the applicable 
State unemployment compensation law. 

(2) Unemployment compensation 
coverage is not provided to work 
experience participants unless 
otherwise required under State 
unemployment compensation law. Most 
States do not provide unemployment 
compensation coverage for work 
experience participants. 

(3) In order to ensure unemployment 
compensation coverage of appropriate 
CETA participants, prime sponsors must 
ensure that employers submit quarterly 
contribution and wage reports or their 
equivalent required by the SESAs for 


PSE and OJT participants, and for work 
experience participants where they are 
covered by State unemployment 
compensation provisions. 

(d) Conditions of employment and 
training shall be appropriate and 
reasonable, in light of such factors as 
the type of work, geographical region, 
and proficiency of the participant (sec. 
121(d)(1)). 

(e) Every participant, prior to entering 
upon employment or training, shall be 
informed of his or her rights and benefits 
in connection with such employment or 
training including the information that 
family planning services are voluntary. 
Participants shall be informed of the 
name of their employer and the 
complaint and hearing procedure 
applicable to them pursuant to Subpart 

F (sec. 121(a)(3)). 

(f) No participant will be required or 
permitted to work, be trained, or receive 
services in buildings or surroundings or 
under working conditions which are 
unsanitary, hazardous or dangerous to 
the participant's health or safety. 
Participants employed or trained for 
inherently dangerous occupations, e.g., 
fire or police jobs, shall be assigned to 
work in accordance with reasonable 
safety practices (sec. 121(d)(2)). 

9 676.28 Retirement benefits for program 
participants. 

9676.28-1 General Rules. 

(a) Exclusion. CETA participants may 
be excluded from retirement systems or 
plans which provide benefits based on 
age or service or both which cover 
similarly employed. non-CETA 
employees (sec. 122(k)). 

(b) Use of CETA F unds — General. 
Where, however, the CETA participants 
are included in a retirement system or 
plan, CETA funds may not, except as 
provided in paragraph (c) of this section, 
be used for a contribution to such 
system or plan on behalf of a participant 
unless such contribution bears a 
reasonable relationship to the cost of 
providing benefits to that participant 
(sec. 121 (j)). 

(c) (1) Use of CETA Funds— 
Grandfather. CETA funds may be used 
for contributions to retirement systems 
or plans on behalf of participants (for 
the duration of their participation): 

(1) Who are enrolled in PSE or work 
experience on June 30,1970; and 

(ii) Who are enrolled in a retirement 
system or plan on June 30,1979. 

(2) For those recipients and 
subrecipients which are in compliance 
with the provisions of paragraph (b) of 
this section on the effective date of this 
regulation (April 1,1979), and for those 
which come into compliance before July 
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1,1979, the date of compliance shall be 
substituted for June 30,1979 in 
paragraph (c)(1) of this section. 

(d) Description of Method Ad opted . 
When a recipient intends to use CETA 
funds for retirement contributions on 
behalf of participants, the method for 
doing so shall be described in the CETP 
or grant 

$ 676.28-2 Allowable cost. 

(a) Definitions. For purposes of this 
section: 

(1) “Employer" shall include any 
employer whose employees are covered 
by a retirement system or plan under 
which periods of CETA participation are 
creditable towards benefit entitlements. 

(2) “Unsubsidized Employment" 
means emplo ymen t for which wages are 
not paid from CETA funds. 

(b) Reasonable Relationship. A 
contribution by an employer to a 
retirement system or plan shall be 
considered to bear a reasonable 
relationship to the cost of providing 
benefits to CETA participants if the 
requirements of one of the methods 
authorized in paragraphs (c), (d), (e). or 
(f), of this section are met. These 
methods are the following: 

(1) Vesting Method; 

(2) Actuarial Methods; 

(3) Reserve Account/Buy-Back 
Methods. 

(4) Alternative Methods; 

(c) Vesting Methods. This method is 
available only with respect to retirement 
systems or plans of other than the 
‘‘defined benefit” type. An employer 
may use CETA funds to make a 
contribution to a retirement system or 
plan only to the extent that the 
contribution is allocated to the CETA 
participant and only to the extent that 
the contribution is vested at the time it 
is made. A contribution by an employer 
to a retirement system or plan shall be 
deemed to be “vested” to the extent 
that, at the time when the contribution is 
made, the portion of the participants 
account balance in the retirement 
system or plan derived from employer 
contributions is not subject to forfeiture. 

(d) Actuarial Method. This method is 
available only with respect to retirement 
systems or plans of the “defined 
benefit” type (a system or plan under 
which a specified benefit is promised to 
employees at retirement). Under this 
method an employer may use CETA 
funds to make a contribution to a 
retirement system or plan only on the 
basis of a separate actuarial 
determination that there is a reasonable 
likelihood that CETA participants will 
actually receive benefits as a result of 
the contribution and then only in an 
amount sufficient to fund benefits for 


this group of participants. The amount of 
employer contributions shall be 
determined on the basis of reasonable 
actuarial assumptions which take into 
account the unique characteristics of 
CETA particip ants, including the short¬ 
term nature of CETA participation. The 
calculation shall be revised at least 
annually to reflect the actual experience 
of CETA participants. Hie basic rule 
under this method is that CETA funds 
expended for an employer contribution 
to a retirement system or plan may not 
exceed the present value, determined as 
of the date the contribution is made, of 
the benefits which CETA participants 
accrue in that year, reduced by any 
contributions made by CETA 
participants during that year. 

(e) Reserve Account/Buy Back 
Method (1) This method is available for 
both defined benefit and other types of 
retirement systems or plans. This 
method can only be used for CETA 
participants who were excluded from 
coverage in the retirement system or 
plan while they were CETA 
participants. Under this method, the 
employer may make a contribution for 
the previous service using funds from 
the current CETA grant in an amount 
described in paragraph (3) if: 

(1) A former CETA participant obtains 
unsubsidized employment with the 
employer (within a time specified in 
paragraph (e)(2) of this section), and 

(ii) The former CETA participant is 
granted credit under the retirement . 
system or plan for the period of CETA 
participation, and 

(iii) Where employee contributions 
are required, the employee elects to 
participate in the retirement system or 
plan by making contributions under the 
reserve account or buy-back systems 
described in paragraph (2). 

(2) (i) Buy Back. A former CETA 
participant who. within 90 days after 
termination of the period of CETA 
participation, obtains unsubsidized 
employment with the employer in a 
position which entitles the individual to 
earn credit for the period of CETA 
participation under the system or plan 
shall be given an opportunity to make a 
contribution or contributions to the 
retirement system or plan within 18 
months after obtaining unsubsidized 
employment The amount of the 
contribution shall be no greater than the 
sum of: 

(A) The contributions which such 
individual would have been required to 
make during the individual's period of 
CETA participation, in order to obtain 
credits for that period under the plan or 
system, and 

(B) Interest on the amounts described 
in paragraph (e)(2)(i)(A) equal to the 


return the system or plan would have 
earned on the contributions. 

(ii) Reserve Account Any individual 
who is a CETA participant, and who 
might be eligible to receive credit under 
the employer's retirement system or 
plan for CETA service in the event that 
such individual obtains unsubsidized 
employment with the employer upon 
leaving CETA shall be permitted to 
authorize deductions to be made from 
salary or wages during CETA 
participation in amounts equal to the 
contributions to the retirement system or 
plan which the individual would be 
required to make if the individual were 
not excluded from participation in the 
retirement system or plan during CETA 
participation. Any such deductions shall 
be credited to a reserve account and 
such account shall be credited with 
interest in amounts equal to the return 
the system or plan would have earned 
on the deductions. If the individual 
obtains unsubsidized employment with 
the employer in a position which entitles 
the individual to earn credit under the 
retirement system or plan immediately 
after termination of the period of CETA 
participation, and so elects, the balance 
in the reserve account shall be 
transferred to the retirement system or 
plan; otherwise the balance shall be 
distributed in full to the individual. The 
employer may not use CETA funds to 
maintain a reserve account for the 
employer’s share of the contribution. 
This share can only be paid from current 
CETA funds as specified in paragraph 
(a) of this section. 

(3) CETA funds may be expanded for 
an employer contribution to the 
retirement system or plan under this 
method only to the following extent: (i) 
In the case of a plan other than one of 
the “defined benefit” type, the amount 
of the contribution may be no greater 
than the amount by which the former 
CETA participant’s account balance in 
the retirement system or pla n would 
have increased during CETA 
participation a9 a result of employer 
contributions if they had been made 
during that period. 

(ii) In the case of a plan of the 
“defined benefit” type, the amount of 
the contribution can be no greater than 
the present value of the additional 
accrued benefits which the former 
CETA participant accrues as a result of 
the credit granted for CETA 
participation. Present value shall be 
determined on the basis of reasonable 
actuarial assumptions, but such 
assumptions need not take into account 
the unique characteristics of former 
CETA participants. 

(f) Alternative Methods. Upon the 
written approval of the Assistant 









Federal Register / Vol. 45, No. 67 / Friday, April 4, 1980 / Proposed Rules 


23323 


Secretary, CETA funds may be used in 
accordance with methods which are 
combinations of the methods described 
in paragraphs (c), (d) and (e) of this 
section, or in accordance with any 
alternative method which assures that 
the employer’s contribution to a 
retirement system or plan bears a 
reasonable relationship to the cost of 
providing benefits to the CETA 
participants. 

§ 676 . 28-3 Packages of benefits. 

(a) Where non-CETA, similarly 
employed employees are covered under 
a benefits package which includes 
retirement, CETA participants shall 
receive the non-retirement benefits (e.g., 
health, death, and disability benefit 
coverage), at the same level and to the 
same extent as other employees. CETA 
funds may be used to pay for those 
benefits in accordance with $ 676.27(b) 
(sec. 122(k)). 

(b) CETA funds may be used to 
purchase a package of benefits including 
retirement, provided the retirement 
portion of the package can be factored 
out of the package and adjusted 
according to the methods described in 

§ 678 . 28 . 

§ 676 . 28-4 FICA. 

(a) Expenditures may be made from 
CETA funds for taxes under the Federal 
Insurance Contribution Act (FICA), 26 
USC 3101. et seq . 

(b) in States and units of general local 
government where exclusion of CETA 
participants from retirement systems or 
plans would automatically result in 
exclusion of such participants from 
coverage under FICA, pursuant to 
requirements of the Social Security 
Administration (SSA), FICA coverage is 
not mandated for such participants. This 
does not apply to jurisdictions in which 
CETA participants remain covered by 
FICA, notwithstanding exclusion from a 
retirement system or plan. Recipients 
are encouraged to work out appropriate 
arrangements with the SSA for FICA 
coverage on behalf of CETA participants 
who have been automatically excluded 
from FICA due to exclusion from a 
retirement system or plan. 

S 676.29 Non-Federal status of 

participants. 

Except where specifically provided to 
the contrary, participants in a program 
under the Act shall not be deemed 
federal employees and shall not be 
subject to the provisions of law relating 
to Federal employment, including those 
related to hours of work, rates of 
compensation, leave, unemployment 
compensation, and Federal employment 
benefits. 


§ 676.30 Termination conditions; 
participant limitations. 

(a) (1) When a job offer or offer of 
referral to a suitable job is made to and 
rejected by a participant, the recipient 
may terminate the participant regardless 
of how long the individual has been in 
the program. Suitable job shall mean a 
job which: (i) Is co mparable to the 
participant’s CETA job in terms of 
working conditions and benefits; and (ii) 
is commensurate with the participant’s 
skill level; and (iii) is located within a 
commuting distance of the participant’s 
home comparable to the distance 
normally travelled by others in the area; 
and (iv) is not vacant due to a strike or 
lockout, and (v) does not require that an 
employee resign from a union. 

(2) Except as provided in paragraph 
(a)(1) of this section, participants may 
be terminated in accordance with 
procedures and legal protections 
afforded comparably employed non- 
CETA workers. 

(b) A recipient or subrecipient which 
has not successfully placed a participant 
in unsubsidized employment or training 
within the established time limits for 
participation set forth in paragraphs (c) 
through (f) of this section shall provide 
the participant with written notice of the 
impending termination from their 
particular program activities or from the 
total CETA program and a contact 
person for questions and further 
information at least two (2) weeks prior 
to the effective date. A dated copy of the 
notice shall be maintained in the 
participant's file. 

(c) Except as provided under 
paragraph (g) of this section and for 
participants in programs that have other 
statutory limits, e.g., YCCIP and Job 
Corps, participation in work experience 
shall be limited to a maximum of: 1000 
hours during any one year period; and 
2000 hours during the five year period 
beginning October 1.1978, or the 
subsequent date of the participant's 
initial enrollment in CETA. 

(d) Except as provided in paragraph 
(h) of this section no participant may 
receive payments for public service 
employment for more than 78 weeks 
during a five year period beginning 
October 1,1978, or the subsequent date 
of the participant's initial enrollment in 
CETA. In computing this 78 weeks, 
recipients shall include any PSE 
participation from April 1,1978, to 
October 1,1978. The time spent by a PSE 
participant in classroom training shall 
be counted toward the 78 weeks if such 
training is counted toward the 
percentage requirements for programs 
under Subpart E of Part 677 and Part 
678. (sec. 122(h)(2)). 


(e) No participant may receive 
payments for classroom training for 
more than 104 weeks in a five year 
period begining October 1,1978, or the 
subsequent date of the participant's 
initial enrollment in CETA (sec. 
121(c)(1)). 

(f) -Except as otherwise provided in 
paragraphs (g) of this section, recipients 
shall limit participation in CETA by any 
person to a maximum of 30 months 
during a Five year period beginning 
October 1,1978, or the subsequent date 
of the participant's initial enrollment in 
CETA. 

(g) The limitation on work experience 
participation in CETA set forth in 
paragraph (c) of this section: 

(1) Shall not apply to time spent by in¬ 
school youth enrolled in a work 
experience program under the Act, 
including time spent in a combined 
activity where work experience is the 
primary activity, nor shall such time be 
included when determining if an 
individual has reached such limitation 
or the limitation on total participation in 
CETA specified in paragraph (f) of this 
section, (secs. 121(c)(2), 121(1) and 
212(b)); and 

(2) May be waived for each fiscal year 
by the RA with respect to Other persons 
enrolled in a work experience program 
under the Act based on the inclusion in 
the Annual Plan or grant application, or 
subsequent modification to that 
document, of satisfactory evidence that, 
due to the lack of alternative job 
opportunities in the area, this limitation 
is impractical. Depending on the 
circumstances in the recipient's area the 
waiver may be granted for all work 
experience participants or for one or 
more subgroups, such as older workers. 
Waivers shall not be granted for 
individual participants. Those 
individuals granted such waivers may 
continue to participate beyond the 30- 
month limitation as specified in 
paragraph (f) of this section if they 
continue in a work experience activity. 
Any waiver of the 1,000 hour limitation 
shall extend the period of time an 
individual may participate in work 
experience during a year and shall also 
extend the 2,000 hour limitation in five 
years (secs. 121(c)(2) and 212(b)). 

(h) A temporary waiver of the 78 week 
limitation may be granted by the 
Department to a prime sponsor for PSE 
participants hired on or after October 1, 
1978, if at the time of the waiver request, 
the prime sponsor or a unit of general 
local government (as defined in 5 675.4) 
within its jurisdiction: 

(1) Has an average BLS official 
unemployment rate or bold harmless 
supplemental unemployment rate of at 
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least 7 percent for the most recent three 
months for which data is available; and 

(2) Has faced unusually sever 
hardship in its efforts to transition PSK 
participants into regular public or * 
private emplyoment not supported under 
the Act (sec. 122(h)(4)(B)). 

(i) A temporary waiver of the 78 week 
limitation does not extend the 30 month 
limitation for total CETA participation 
except for participants hired prior to 
October 1,1978, in which event the 30 
month limitation shall be considered as 
waived as long as the PSE participant is 
in the same PSE position or another 
position with the same or lower wage 
rate. 

(j) The Department will provide 
waivers, conditioned on transition plans 
and other requirements as specified in 
these regulations, to prime sponsors 
only for the purpose of affording 
additional time to transition, transfer, or 
otherwise terminate a limited number of 
the individuals who reach the limit of 
their PSE participation. As the waiver is 
provide to the prime sponsor for a 
specified number of participants, no 
specific individual shall be entitled to a 
waiver, or to a waiver of a specific 
period of time. 

(k) A prime sponsor desiring a waiver 
of the 78 week limitation on PSE 
participation for itself or for any unit of 
general local government within its 
jurisdiction shall submit a written 
waiver request to the RA not more than 
90, nor less than 60, days prior to the 
first day of the quarter during which the 
participants' 78 week limit occurs. 
Wavier requests must be submitted 
separately for each quarter in which a 
prime sponsor seeks a waiver. Every 
waiver request shall include; 

(l) A description of the unusually 
severe hardships experienced by the 
prime sponsor in transitioning PSE 
participants; 

(2) Local hiring patterns in the last 12 
months of the employing and worksite 
agencies were PSE participants are 
working; 

(3) A description of transition efforts 
which have already been undertaken; 

(4) A description of the immediate 
efforts to be made to transition as many 
participants as possible prior to the 
beginning of the waiver period; 

(5) A transition plan which specifies 
by quarter the number and groups of 
participants who will leave the PSE 
program through transition, transfer, or 
termination. 

(i) Except for waivers described in 
paragraph (o), the plan shall not extend 
beyond 4 quarters following the quarter 
in which the participants’ 78 week limit 
occurs. Prime sponsors shall take into 
account local circumstances in 


determining the number of quarters 
necessary to transition, transfer or 
otherwise terminate participants, i.e.. in 
some areas prime sponsors may only 
need one or two quarters, while 
conditions in other areas may 
necessitate a three or four quarter plan. 

(ii) Regardless of the number of 
quarters covered, plans must not show 
any participants remaining at the end of 
the last quarter of the plan and plans of 
more than one quarter must; show some 
portion of individuals leaving the PSE 
program at the end of each quarter. 
Except where a subsequent waiver 
pursuant to paragraph (o) is granted, 
prime sponsors will be responsible for 
ensuring that no participant remains in 
the program more than one year after 
the date he/she reaches the 78 week 
limit. 

(iii) Plans that cover four quarters 
must show no more than 35 percent of 
all participants covered by the waiver 
remaining at the end of the third quarter 
except as provided in paragraphs (iv) 
and (v). 

(iv) Plans must show no more than 
50% of the participants covered by the 
waiver remaining at the end of the third 
quarter if: 

(A) The average BLS official 
unemployment rate or the hold harmless 
supplemental unemployment rate for the 
area for the most recent three months 
for which data are available is at least 
9%; 

(B) The employment growth rate for 
the area is generally lower than the 
national average; and the prime sponsor 
can demonstrate as part of its plan that: 

(C) Projected economic conditions 
indicate a stagnant or worsening 
situation during the next 12 months; 

(D) There are exceptional 
circumstances and employment barriers 
which impede in transitioning groups of 
participants covered by the waiver; 

(E) There has been a good faith and 
full effort to transition participants; and 

(F) Any other factors indicating 
extraordinarily severe transition 
difficulties. 

(v) Plans must show no more than 80% 
of the participants covered by the 
waiver remaining at the end of the third 
quarter if the average BLS official 
unemployment rate or the hold harmless 
supplemental unemployment rate for the 
area for the most recent three months 
for which data is available is at least 
12%, the employment growth rate for the 
area is generally lower than the national 
average, and the prime sponsor can 
demonstrate as part of its plan that it 
meets the conditions of paragraph 
(k)(5)(iv)(C—F) of this section. 

(vi) In order to develop the plan, the 
prime sponsor shall group participants 


based on occupational or other 
categories determined on the basis of 
the difficulty of transitioning those 
groups of participants into unsubsidized 
employment. The prime sponsor shall 
then determine the length of time (e.g.. 
number of quarters) necessary to 
transition each group. Prime sponsors 
are not, however, required to show all 
group members leaving the PSE program 
in any one quarter. Further, for the 
purpose of meeting its numerical goal, 
prime sponsors may count persons in 
other groups who are transitioned, 
transferred, or who otherwise leave the 
program. 

(vii) The plan shall also describe the 
continuing efforts that will be taken to 
transition all the participants covered by 
the waiver as soon as possible. 

(8) A description of consultation with 
appropriate labor organizations, as 
required in g 676.30(1)(2). 

(l) Comment and Publication. (1) Ten 
days prior to submission of the waiver 
request to the R.A. the prime sponsor 
shall submit the waiver request to its 
planning council for review and 
comment Simultaneously, the prime 
sponsor, at a minimum, shall publish in 
a newspaper or newspapers of general 
circulation in the prime sponsor’s area 
(including minority newspapers, where 
appropriate) a statement indicating the 
following information: 

(1) The number of participants to be 
covered by the waiver; 

(ii) The schedule for transitioning 
participants covered by the waiver, 

(iii) The reason(s) for the waiver 
request; 

(iv) The groups of participants to be 
covered by the waiver; and 

(v) The location and hours where the 
complete waiver request can be 
reviewed and the address and phone 
number to which questions and 
comments may be directed. 

(2) Prior to submission of the waiver 
request to the RA, the prime sponsor 
shall consult with appropriate labor 
organizations and obtain their 
comments and recommendations. 

(3) Copies of the comments and 
recommendations of the planning 
council and appropriate labor 
organizations shall be submitted to the 
RA along with the waiver request, or, if 
the comments are received after the 
submission of the request, they may be 
sent separately to the RA. 

(m) (l) The Department will approve or 
disapprove the waiver request based on 
a review of: 

(i) The information required in 
paragraph (k); 

(ii) The average BLS official 
unemployment rate or the hold harmless 
supplemental unemployment rate for the 








Federal Register / Vol. 45, No. 67 / Friday, April 4. 1980 / Proposed Rules 


23325 


area for the most recent three months 
for which data is available; and 

(iii) The employment growth rate for 
the most recent 12 months for which 
data is available. 

(2) The RA, within 30 days of receipt 
of the waiver request, or the effective 
date of these regulations whichever is 
later, will notify the prime sponsor in 
writing of the Department’s approval or 
disapproval and specific reasons for any 
disapproval. Any waiver approval will 
include a written condition that the 
prime sponsor is subject to disallowance 
of costs under its grant for 
noncompiiance with terms of its 
approved waiver. All waiver approvals 
will also state that the prime sponsor 
must make continuing transition efforts 
on behalf of all participants. All waiver 
approvals shall be incorporated into the 
Annual Plan as a modification to the 
Annual Plan. No waiver request will be 
approved for the total number of PSE 
participants whose 78 week limit occurs 
in a quarter. 

(3) If a waiver pursuant to § 676.30(i) 
is provided to a prime sponsor on behalf 
of a unit of general local government 
within its jurisdiction, only persons 
residing in that smaller area shall be 
eligible for a waiver. 

(n) (l) Prime sponsors shall maintain 
as of the beginning of the period covered 
by the transition plan, 

A list of the names of the PSE 
participants covered by the waiver, and 
the original termination date of each 
such participant; and 

(ii) A breakdown by significant 
segments of both the participants 
covered by the waiver and those that 
were terminated without a waiver. 

(2) As an addendum to the Quarterly 
Program Status Summary, the prime 
sponsor shall furnish the total number of 
all waived participants who are 
transitioned, transferred, or otherwise 
terminated at the end of each quarter, 
and in the case of terminations, the 
group(s) of which the terminees were 
members. 

(3) Prime sponsors shall maintain a 
list of the names of waived participants 
transitioned, transferred, or otherwise 
terminated during each quarter of the 
waiver period and the date that each left 
the PSE program. 

(4) If the prime sponsor is unable to 
meet its numerical quarterly goal 
through transition and transfer efforts 
and normal attrition, then it will have to 
terminate participants. In undertaking 
terminations to meet its quarterly goal, 
the prime sponsor shall only terminate 
persons from those groups specified in 
the plan for that quarter. 

(o) Subsequent waivers. 


(1) Where waivers were initially 
approved for the four quarter period, the 
Department will consider granting 
subsequent waivers of up to 6 months 
beyond the approved waiver period only 
if; 

(1) The waiver covers only PSE 
participants hired prior to October 1, 
1978; and 

(ii) The average unemployment rate 
for the area for each of the most recent 3 
months for which data are available is 
significantly above the average national 
unemployment rate for the same period; 
and 

(iii) The employment growth rate is 
significantly lower than the national 
average; and 

(iv) The prime sponsor demonstrates 
extraordinarily difficult transition 
problems in its request for a subsequent 
waiver, based on consideration of 
criteria such as the following: 

(A) The projected economic 
conditions and transition circumstances 
indicate a stagnant or worsening 
situation during the next 12 months; 

(B) There is extreme difficulty in 
transitioning groups of participants 
being considered for subsequent waiver; 

(C) There has been a good faith and 
full effort to transition participants; 

(D) Only the allowable percentage of 
participants remain with the balance of 
participants having been transitioned, 
transferred or otherwise terminated by 
the end of the third quarter and 

(E) Any other factors indicating 
extraordinarily severe transition 
difficulties. 

(2) The subsequent waiver request 
shall be submitted between 60 and 90 
days prior to the end of the initial 
waiver request period. 

(3) The Department shall not grant a 
subsequent waiver for more than a 
limited number of the participants 
covered by the initial waiver request 

(4) The subsequent waiver request 
shall include the information required in 
paragraph (k) and paragraph (o)(l)(iv) of 
this section. The comment and 
publication procedures of paragraph (1) 
and the requirements of paragraph (n) 
shall also be applicable. 

§ 676.30a Procedures for serving specific 
target groups. 

(a) General. Recipients shall take 
appropriate steps to provide for the 
increased participation of qualified 
special disabled and Vietnam-era 
veterans with special emphasis on 
qualified veterans who served in the 
Indo-China theater on or after August 5, 
1964, and on or before May 7,1975, 
through assuring adequate training and 
employment opportunities for such 


veterans in their programs. Such steps 
shall include: 

(1) Cooperative arrangements and 
programs with other agencies or 
programs (such as veterans* service 
organizations; VETS projects of the 
National League of Cities; veterans* cost 
of instruction programs; national and 
local organizations of business and 
labor community and mental health 
centers; the Veterans Administration 
and community-based veterans 
organizations) to provide comprehensive 
education, employment, training, 
outreach, job development, veterans* 
benefits counseling, and personal 
adjustment counseling. 

(2) Creation, development, 
maintenance, or expansion of private 
sector veterans employment and 
training programs, such as special OJT 
efforts for veterans, and cooperative 
programs using supplemental funding for 
eligible persons pursuing on-the-job 
training under Chapters 31 and 34, of 
Title 38, United States Code. 

(3) Programs to facilitate effective 
placement of, and entry by, veterans 
into readjustment or employment 
programs. 

(4) Programs or initiatives, such as 
split-work experience programs, claims 
presentation and discharge upgrading 
necessary to serve veterans (sec. 
121(b)(2)). 

(5) Prime sponsors shall make special 
efforts to acquaint veterans and 
veterans organizations with the 
employment and training opportunities 
available under CETA, and to 
coordinate efforts on behalf of veterans 
with those activities authorized under 
Chapter 31 of Title 38, U.S. Code, 
(relating to job counseling and 
employment services to veterans), and 
other similar activities carried out by 
public agencies or organizations (sec. 
121(b)(2)(B)). 

(b) Public service employment 
programs. (1) Within a PSE program 
preference in enrollment shall be given 
to those who are the most severely 
disadvantaged in terms of length of 
unemployment and their prospects for 
finding unsubsidized employment (sec. 
122(b)(1)). 

(2)(i)(A) Recipients shall give special 
consideration in filling public service 
jobs to qualified public assistance 
recipients (or persons who would be 
eligible to receive public assistance 
according to established criteria if they 
would apply for such assistance). 

(B ) Recipients shall give special 
consideration in filling public service 
jobs to special disabled and Vietnam- 
era veterans with special emphasis on 
those who served in the Indo-China 
theater on or after August 5.1964, and 
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on or before May 7,1975 (sec. 122(b)). 
Special emphasis shall be given to the 
development of jobs which utilize the 
skills veterans acquired with their 
military service and training. 

(ii) Special consideration shall at a 
minimum consist of the following: 

(A) Outreach mechanisms; 

(B) Special referral and selection 
mechanisms, which may include point 
systems for weighing applications; and 

(C) Specific local goals for 
participation of target groups. 

(iii) In providing special consideration* 
the prime sponsor shall take advantage 
of community resources to identify and 
reach specific target groups. The Master 
Plan shall specify the mechanism for 
providing special consideration and 
shall specify the involvement of SESA's 
and organizations representing the 
target groups in the design and 
implementation of these procedures. 

(3)(i) Recipients shall provide special 
emphasis to eligible persons who are 
offenders, persons of limited English 
language proficiency, handicapped 
individuals, women, single parents, 
displaced homemakers, youth, older 
workers, and individuals who lack 
educational credentials (sec. 122(b)). 

(ii) Such special emphasis shall 
include, but not be limited to, taking into 
consideration the needs of these groups 
when developing program services and 
activities, establishing outreach 
procedures to facilitate the participation 
of such groups and other steps as the 
recipient determines to be appropriate. 

(iii) Special efforts (e.g., newspaper 
notices) shall be made to acquaint these 
groups with the services and activities 
available under the Act and to 
coordinate those efforts with other 
programs serving such persons (sec. 
122(b)(3)(B)). 

Subpart C—Administrative Standards 
and Procedures 

§ 676.31 General. 

(a) This section describes Federal 
requirements relating to the 
administration of grants by recipients 
under CETA Administrative 
requirements found in this subpart apply 
to all programs under the Act unless 
stated to the contrary for any specific 
program. 

(b) As referenced in this subpart, the 
requirements set forth in 41 CFR 29-70, 
“Administrative Requirements 
Governing All Grants and Agreements 
by which Department of Labor Agencies 
award funds to State and local 
governments, Indian and Native 
American Entities. Public and Private 
Institutions of Higher Education and 
Hospitals, and other Quasi-Public and 


Private Nonprofit Org aniza tions,** shall 
apply to grants under CETA. 

(1) The requirements in 41 CFR 29- 

70.1 set forth the policies which apply to 
all basic grants and agreements. 

(2) The requirements in 41 CFR 29- 

70.2 implement OMB Circular Nos. A- 
102 and A-110, and apply to all CETA 
grants and agreements. 

5 676.32 Methods of payment to 
recipients or subrecipients of CETA funds. 

Payments will be made to all 
recipients or subrecipients according to 
provisions in 41 CFR 29-70.210, “Grant 
or Agreement Payment Requirements.** 

§ 676.33 Depositories for CETA funds. 

The standards covering the use of 
banks and other institutions as 
depositories for CETA funds are found 
at 41 CFR 29-70.201, “Cash 
Depositories.** 

§ 676.34 Management information 
systems. 

(a) Ail recipients shall establish and 
maintain a financial management 
system which meets the standards set 
forth in 41 CFR 29-70.207, “Standards for 
Grantee Financial Management 
Systems.** These systems will include 
audit procedures in conformance with 
the “Audit Requirements and 
Responsibilities** in 41 CFR 29-70.207.4 
(sec. 103(a)(ll), (sec. 133)). 

(b) (1) Audit Provisions. The Secretary 
of Labor, the Comptroller General of the 
United States, or any of their duly 
authorized representatives, shall have 
access to any books, documents, papers, 
and records of recipients, subrecipients 
and contractors which are pertinent to a 
specific grant program under the Act for 
the purpose of making surveys, audits, 
examinations, excerpts, and transcripts 
(sec. 133). 

(2) Unified Audit Recipients may be 
required to participate in a unified audit. 
When the Secretary arranges for a 
unified audit to provide for the audit of 
both recipients and their respective 
subrecipients and contractors the 
following conditions will apply (sec. 
106(j)): 

(i) DOL staff or one audit agency, 
organization, or public accounting firm 
will be responsible for the audit of each 
recipient, its subrecipients and 
contractors. 

(ii) A common audit cutoff date 
through the end of a Federal fiscal year 
will be used for the recipient and all 
subrecipients and contractors of that 
recipient. 

(iii) Sufficient audits will be made of 
the subrecipients and contractors as 
well as the recipient to allow the audit 
entity to render an opinion on the CETA 


financial reports of the recipient and on 
its compliance with regulations. Audits 
of subrecipients and contractors shall be 
conducted on a sample basis. 

(iv) If the DOL has notified the 
recipient that it has arranged for a 
unified audit three months before the 
end of the earliest fiscal year to be 
audited, the recipient shall pay out of 
CETA administrative funds for that 
portion of the audit costs allocable to its 
subrecipients and contractors. The 
method of allocation used will be 
decided on an individual basis by 
mutual agreement between the Office of 
the Inspector General (OIC) and the 
recipient. 

(c) All recipients shall establish and 
maintain a client tracking system 
consisting of records on applicants, 
participants and terminees which will 
allow for the audit and monitoring of the 
recipient's programs, particularly with 
respect to the eligibility of participants 
and the propriety of participant 
selection procedures and practices (sec. 
103(a)(ll)). 

(d) Procedures for establishing 
additional management controls are 
specified in 5 676.22 (Program 
Management Systems) and § 676.75 
(Fraud and Program Abuse). 

§ 676.35 Retention of records. 

(a) All records, reports, documents 
and files required under these 
regulations shall be the responsibility of 
the recipient. Retention of and access to 
those records, reports, documents and 
files shall be as provided for at 41 CFR 
29-70.203, “Retention of and Custodial 
Requirements for Records** (sec. 
133(a)(1)). 

(b) Notwithstanding paragraph (a) of 
this section, the recipient shall maintain 
a record of each p artic ipant's 
participation in a CETA program, 
including dates of entry and termination 
in each activity; and shall retain such 
records for each participant for a period 
of five years from the date of enrollment 
into the program. 

(c) Financial records relating to public 
service employment programs and 
records of the names, addresses, 
positions and salaries of all persons 
employed in public service jobs shall be 
maintained and made available to the 
public (sec. 122(g)). 

§ 676.36 Program Income. 

(a) Except as provided in paragraph 
(b) of this section, all income realized in 
CETA activities shall be subject to 41 
CFR 29-70.205, “Program Income and 
Interest Earned.'* 

(b) A recipient or subrecipient, during 
the grant or agreement period and for 
the periods specified in paragraphs (c) 
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and (d) of this section shall apply any 
income generated under a Youth 
Community Conservation and 
improvement Project (YCCIP) to costs of 
the project. However, if, at the end of 
the grant or agreement period the 
project is not continued, the recipient or 
subrecipient may use program income 
for any approved activity under its 
CETA grant pursuant to paragraphs (c) 
and (d) of this section. 

(c) The recipient may use program 
income generated in an approved 
activity under CETA grants or 
agreements other than YCCIP during the 
grant or agreement period and for 2 
years thereafter to carry out any CETA 
activity authorized under the former 
grant or agreement. The grant officer 
may require the recipient to account for 
the expenditure of such income for a 
period not to exceed 2 years from the 
expiration date of the Annual Plan (or 
grant, agreement, subgrant, or 
subagreement, as appropriate). After the 
2-year period, the recipient shall return 
the balance of any unexpended program 
income to DOL (sec. 123(h)). 

(d) A subrecipient may use program 
income generated in approved activity 
under CETA grants or agreements other 
than YCCIP during the grant or 
agreement period and for one year 
thereafter to carry out any CETA 
activity authorized under the former 
grant or agreement. Recipients shall 
require subrecipients to report the 
expenditures of such income. Any 
income still unexpended by any 
subrecipient one year from the 
expiration of financial assistance to the 
subrecipient shall be returned to the 
recipient to continue any CETA activity 
(sec. 123(h)). 

§ 676.37 Recipient contracts and 

subgrants. 

(a) Recipient responsibility. (1) The 
recipient is responsible for development, 
approval and operation of all contracts 
and subgrants and shall require that its 
contractors and subrecipients adhere to 
the requirements of the Act, regulations 
promulgated under the Act, and other 
applicable laws. 

(2) The recipient shall require 
contractors and subrecipients to 
maintain effective control and 
accountability over all funds, property 
and other assets covered by the contract 
or subgrant. 

(3) The recipient shall ensure that 
contractors and subrecipients maintain 
and make available for review by the 
recipient and the Department of Labor 
all records pertaining to the operations 
of programs under such contracts and 
subgrants, consistent with the 


maintenance and retention of record 
requirements. 

(4) Subrecipients are entitled to 
funding for administrative costs. The 
amount of such funding will be 
determined during the development of 
subgrants. 

(5) Recipients shall comply with the 
procurement systems and procedures 
found in 41 CFR 29-70.216, "Procurement 
Standards." 

(b) In the event an agreement or 
subgrant is cancelled, in whole or in 
part, the recipient shall develop 
procedures for ensuring continuity of 
service to participants. 

(c) Recipients are authorized to enter 
into contracts or subgrants which 
extend past the expiration date of the 
Annual Plan, but such extension shall 
not exceed 1 year. In such cases, the 
recipient shall continue to be 
responsible for the administration of 
such contracts and subgrants. 

(d) Small and minority-owned 
businesses, including small businesses 
owned by women, within the 
jurisdiction of the prime sponsor and to 
the extent necessary to those in other 
parts of the labor market area, shall be 
provided maximum reasonable 
opportunity to compete for contracts for 
supplies and services. One means to 
provide for this is the use of set-asides 
(sec. 121(k)). 

(e) Prime sponsors shall maintain an 
inventory of potentially available 
deliverers of services, including their 
names, addresses and types of services 
offered, which have expressed an 
interest in writing, and use this 
inventory to select such deliverers of 
services. This inventory shall be 
available for public review (sec. 
103(a)(3)(B)). 

(f) Selection of deliverers shall be in 
accordance with S 676.23. 

§ 676.38 Requirements for contracts with 
nongovernmental organizations. 

(a) No funds will be paid to any 
nongovernmental organization for the 
conduct of programs (other than under 
Title VII or on-the-job training) under 
the Act unless: 

(1) It has submitted an acceptable 
proposal; 

(2) Selection is performed on a merit 
basis after thorough review by the prime 
sponsor, or Secretary as appropriate; 

(3) It has not been seriously deficient 
in its conduct of, or participation in, any 
Department of Labor program in the 
past, or is not a successor organization 
to one that wa9 seriously deficient in the 
past, unless the Secretary certifies after 
a clear, convincing and detailed 
showing that the deficiencies will be 


eliminated and performance 
substantially improved; 

(4) A comprehensive monitoring 
system operated in accordance with 
§ 676.75-2 is in effect; 

(5) It has the administrative capability 
to perform effectively (sec. 121(oj). 

(b) No funds will be paid to any 
nongovernmental organization for the 
conduct of on-the-job training and Title 
VII programs under the Act unless: 

(1) Payment is supported by a written 
agreement which has been evaluated 
and found acceptable against standards 
established by the recipient; 

(2) It has not been seriously deficient 
in its conduct of, or participation in, any 
Department of Labor program in the 
past, or is not a successor organization 
to one that was seriously deficient in the 
past, unless the Secretary certifies after 
a clear, convincing and detailed 
showing that the deficiencies will be 
eliminated and performance 
substantially improved. 

S 676.39 Property management standards. 

Recipients shall comply with the 
property management standards set 
forth in 41 CFR 29-70.215. 

S 676.40 Allowable costs. 

(a) General. To be allowable, a cost 
must be necessary and reasonable for 
proper and efficient administration of 
the program, be allocable thereto under 
these principles, and, except as 
specifically provided herein, not be a 
general expense required to carry out 
the overall responsibilities of the 
recipient. 

(b) Direct costs. Direct costs are those 
that can be identified specifically with a 
particular cost objective. These costs 
may be charged directly to grants, 
contracts or to other programs against 
which costs are finally lodged. Direct 
costs may also be charged to cost 
objectives used for the accumulation of 
costs pending distribution in due course 
to grants and other ultimate cost 
objectives. 

(c) Indirect costs . (1) Indirect costs are 
those: 

(1) Incurred for a common or joint 
purpose benefitting more than one cost 
objective; and 

(ii) Not readily assignable to the cost 
objectives specifically benefited, 
without effort disproportionate to the 
results achieved. The term "indirect 
costs," as used herein, applies to costs 
of this type originating in the recipient 
entity, as well as those incurred by other 
entities in supplying goods, services, and 
facilities, to the recipient. 

(2) Only the indirect cost rate 
approved by the cognizant Federal 
agency may be used by the recipient in 
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determining indirect costs properly 
chargeable to CETA. The cognizant 
Federal agency is the Federal agency 
designated to determine the indirect cost 
rate or rates on behalf of all Federal 
agencies which award financial 
assistance to the recipient These rates 
are negotiated on the basis of equity, 
reasonableness, allocability and 
allowability of costs. 

(d) Restrictions on use of funds. (1) 

The amount of funds available for any 
specific cost category or activity shall be 
limited as specified in the regulations for 
the specific programs. 

(2) Funds made available through one 
grant or Annual Plan subpart may not be 
used to support costs properly 
chargeable to another grant or Annual 
Plan subpart with the exception that 
funds available for administration shall 
be pooled under a separate subpart and 
used to cover all allowable 
administrative costs incurred under the 
Annual Plan (sec. 123(f)). 

§ 676.40-1 Allowable CETA costs. 

(a) Except as modified by these 
regulations, the cost principles to be 
used in determining allowable CETA 
costs are referenced in 41 CFR 29-70.103 
"Cost Principles.*’ 

(b) CETA funds may be used to satisfy 
cost sharing or matching requirements 
where authorized by Federal law, other 
than CETA, when seeking other Federal 
funds and shall be subject to the 
provisions of 41 CFR 29-70.206, 
“Matching Share." 

(c) Funds may be used for 
construction activities only to: 

(1) Pay wages and fringe benefits for 
participants employed by public or 
private non-profit agencies: 

(2) Purchase equipment, materials, 
and supplies for use by participants 
while on the job and for use in the 
training of such participants; 

(3) Cover costs of a training program 
in a constrction occupation, including 
costs such as instructors' salaries, 
training tools, books, and allowances 
and wages (sec. 123(c)): 

(4) Cover costs of material and 
supplies, in Titles II D and VI projects, 
weather!zation activities and Youth 
Community Conservation and 
Improvement Projects, which become 
part of the construction. Such costs shall 
be charged to the Administration cost 
category. 

(d) Costs associated with building 
repairs, maintenance, and capital 
improvements of existing facilities used 
primarily for programs under the Act are 
allowable. 

(e) The costs of home repair, 
weatherization and rehabilitation are 
allowable when: 


(1) (i) The work is performed on 
dwellings of individuals whose family 
income is at or below 125 percent of the 
proverty level and which are privately 
owned and owner occupied, privately 
owned by a nonprofit organization or 
are units of public housing; or 

(ii) The work is performed in 
weatherization projects funded by the 
Community Services Administration 
pursuant to section 222(a)(5) of the 
Economic Opportunity Act of 1964, 42 
U.S.C. section 2809, or the Department of 
Energy pursuant to Title IV of the 
Energy Conservation and Production 
Act of 1976, 42 U.S.C section 6850; or 

(iii) The work is performed in 
rehabilitation projects of housing for 
lower income families as defined in 
section 8(f)(1) of the United States 
Housing Act of 1937 as part of 
community revitalization or stabilization 
projects (sec. 123(c)(4)); and 

(2) Such activities are supervised by 
an adequate number of supervisory 
personnel who are adequately trained in 
the skills needed to carry out such 
activities and to instruct participants in 
the skills needed to perform in the work 
involved (sec. 123(c)). 

(f) Recipients shall not use funds 
under the Act to assist an establishment 
in relocating from one area to another, 
or locating new branches, subsidiaries, 
or affiliates, including participants in 
such establishment, nor shall they use 
funds under the Act in training programs 
in an establishment which has relocated 
within the past one year, when such 
relocation or location has resulted in an 
increase in unemployment in the area of 
original location or any other area (sec. 
121(e)(4)). 

(g) Unemployment compensation 
costs are allowable for administrative 
staff hired in accordance with the 
administrative provisions of the 
regulations, and for participants 
required by $ 676.27(c) to be covered for 
unemployment compensation purposes; 
except that such costs shall not be 
allowable for PSE participants to the 
extent that unemployment compensation 
paid to them is reimbursable under Part 
B of Title II of the Emergency Jobs and 
Unemployment Assistance Act of 1974 
(Pub. L. 93-567, as amended by sec. 6 of 
Pub. L. 94-444, 26 U.S.C. section 3304 
note). 

(h) CETA funds may be used to pay 
the cost of incorporating a private- 
nonprofit PIC or consortium 
administrative unit for the purpose of 
carrying out programs under the Act. 
These costs shall be chained to 
administration. 


§ 676.40-2 Administration and travel 
costs. 

(a) The administrative cost 
contribution shall not exceed 20 percent 
of the total allocation for each Annual 
Plan Subpart other than Title II D, Title 
VI, the Youth Community conservation 
and Improvement Projects and the 
Special Governor's Grant unless the 
Program Narrative Description set forth 
an explanation of how all administrative 
costs have been determined and a 
detailed documentation to support that 
amount. The restriction on the 
contribution of funds to the 
Administrative Annual Plan Subpart for 
Title II D and Title VI programs is set 
forth in 5 677.58(a) and §678.8(b)(l)(iii). 
The restriction on the contribution of 
administrative funds in the Youth 
Community Conservation and 
Improvement Projects is set forth in Part 
680. Administrative cost contribution 
limitations for Title VR programs are 
found in Part 679 and for Special 
Governor’s Grant programs in Part 677 
Subpart D. 

(b) No funds made available for 
administrative costs under any Title of 
the Act may be used by a prime sponsor 
for legal or other associated services 
from contractors unless the prime 
sponsor certifies in writing that: 

(1) The payments are not 
unreasonable in relation to the fees 
charged by other contractors providing 
similar services; and 

(2) The services could not be 
competently provided through 
employees of the prime sponsor or other 
available State or local governmental 
employees (sec. 123(f)(2)). 

(c) The cost of participant travel and 
staff travel necessary for the operation 
or administration of programs under the 
Act is allowed as provided herein: 

(1) Travel costs of governmental 
officials not part of the Office of the 
Governor of a State or the Chief 
executive of a political subdivision are 
allowable if costs specifically relate to 
programs under the Act. These costs 
shall be charged to administration. 
Travel costs of the Governor of a state 
or chief executive of a political 
subdivision (and their immediate staff 
who do not have a continuing CETA 
programmatic responsibilities), are 
allowable only if travel specifically 
relates to programs or activities under 
the Act, and is approved in advance by 
the RA. 

(2) Travel costs for CETA 
administrative staff including 
participants in administrative positions, 
are allowable when the travel is 
specifically related to the operation of 
programs under the Act. 
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(3) Travel costs for participants using 
their personal automobiles in the 
performance of their jobs are allowable 
if the employing agency normally 
reimbursed its other employees in this 
manner. Such costs shall be charged to 
fringe benefits. 

(4) Travel costs to enable participants 
to participate in programs under the Act 
are allowable. Such travel shall be 
restricted to the recipient’s jurisdiction 
or within daily community distance, 
except: 

(i) To pay for transportation costs at 
the beginning and end of a training 
course which is more than daily 
commuting distance but within the State 
in which the receipient is located; 

(ii) As permitted for good cause by the 
RA, on a case-by-case basis, within the 
U.S. 

§ 676.41 CETA cost allocation. 

Allowable costs shall be charged 
against the following cost categories: 
Administration; wages; training; fringe 
benefits; allowances; and services. 

(a) Costs are allocable to a particular 
cost category to the extent that benefits 
are received by such category. 

(b) All recipients are required to plan, 
control, and report expenditures against 
the aforementioned cost categories. 

(c) All recipients are responsible for 
ensuring that subrecipients and 
contractors plan, control and report 
expenditures against the 
aforementioned cost categories. 

§ 676.41-1 Classification of costs by 

category. 

(a) Participants' wages shall be 
charged to wages. All wages paid to 
participants in public service 
employment, work experience, 
classroom training, employment and 
training services, or supportive services 
shall be reported as wages. Cost-of- 
living increases are considered wages. 

(b) Participants* fringe benefits shall 
be charged to fringe benefits. Fringe 
benefits costs for participants include, 
but are not limited to. the following: 
Provisions for annual, sick, court and 
military leave pursuant to an approved 
leave system; employees' life and health 
insurance plans, unemployment 
insurance, workers' compensation 
insurance and retirement benefits; and, 
under public service employment 
programs, uniforms, tools, or other 
equipment ordinarily provided by the 
employer to its regular employees, 
provided these are for the benefit and 
ownership of the participants. 

(c) Allowances shall be charge to 
allowances. 

(d) Training costs consisting of goods 
and service which directly and 


immediately affect program participants 
in either a work environment or 
classroom setting including classroom 
training in conjunction with a 
Vocational Exploration program shall be 
charged to training. Training costs 
include, but are not limited to. the 
following: Salaries; fringe benefits; 
equipment and supplies of personnel 
engaged in providing training; books and 
other teaching aids; equipment and 
materials used in providing training to 
participants; classroom space and utility 
costs; and that part of tuition and 
entrance fees which represent 
instructional costs have a direct and 
immediate impact on participants. The 
compensation of individuals who both 
instruct and supervise other instructors 
must be prorated among the training and 
administration cost categories on the 
basis of time records or other equitable 
means. Similarly, tuition fees, and the 
costs of supplies used in the course of 
both participant instruction and other 
activities should be prorated among the 
benefiting uses. 

(e) Supportive, and employment and 
training service costs, which consist of 
goods and services which affect 
program participants, shall be charged 
to services. Services costs include, but 
are not limited to, salaries and fringe 
benefits; space, utility, equipment and 
travel costs, when an integral part of the 
job personnel engaged in providing 
services to participants; and that part of 
single unit charges for child care, health 
care and other services which represent 
only the costs of services directly 
beneficial to participants. 

Transportation of participants, as 
provided in § 676.40-2(c)(4), is properly 
chargeable to services. 

(f) Administrative costs shall consist 
of all direct and indirect costs 
associated with the management of the 
program. These costs shall include the 
administrative costs, both direct and 
indirect, of subrecipients and 
contractors. Administrative costs shall 
be limited to those necessary to 
effectively operate the program: 

(1) Indirect administrative costs 
represent the general management and 
support functions of an organization as 
well as secondary management and 
support functions at the bureau or 
division level. Included are salaries and 
fringe benefits of personnel engaged in 
executive, fiscal, personnel, legal, audit, 
procurement data processing, 
communications, maintenance, and 
similar function; related materials, 
supplies, equipment office space costs, 
and staff training. 

(2) Direct administrative costs are 
comprised of goods and services which 
neither contribute to the general 


management and support functions of an 
organization, nor directly and 
immediately affect participants (e.g. 
training costs). Included are salaries and 
fringe benefits of direct program 
administrative positions such as 
supervisors, program analysts, labor 
market analysts, and project directors. 
Additionally, all cost of clerical 
personnel, materials, supplies, 
equipment, space, utilities, and travel 
which are identifiable with these 
program administration positions shall 
be charged to administration. Some 
examples of administrative costs are: 

The salary of a clerical assistant to a 
supervisor, that part of an instructor's 
salary representing time spent 
supervising other instructors; desk top 
supplies used by supervisors; and, in 
general office administration, rent, 
depreciation or maintenance of 
nonclassrooxn space; stafT training; 
consultant services under contract not 
involving direct training or services to 
participants; costs incurred in the 
establishment and maintenance of a 
planning or advisory council under 
CETA, or in publishing a grant 
application; and costs of monitoring and 
providing technical assistance to 
contractors and subrecipients. 

(3) Services normally chargeable to 
adfministration shall be charged to 
wages or fringe benefits, as appropriate, 
when performed by program 
participants. 

§ 676.41-2 Allocation of fixed unit charge. 

(a) When contractors or subrecipients 
bill the recipient with a single unit 
charge containing costs which are 
chargeble to more than one cost 
category, the recipient will charge these 
costs to the cost categories in § 676.41 
(CETA Cost Allocation). For unit 
charges such as tuition fees for which 
the necessary detail cannot be provided, 
a reasonable estimate of the breakdown 
of the single unit charge among cost 
categories in $ 676.41 will be sufficient, 
including for audit purposes. When such 
unit charges are normally billed as a 
single charge and the cumulative 
amount of such charges does not exceed 
$25,000 within the Annual Plan year, 
proration will not be required. These 
costs may be charged to the category 
receiving the most benefit 

(b) Costs which are billed as a single 
unit charge do not have to be allocated 
or prorated among the several cost 
categories but may be charged entirely 
to training when the agreement: 

(1) Is for clasroom training; 

(2) Is fixed unit price; and 

(3) Stipulates that full payment for the 
full unit price will be made only upon 
completion of training by a participant 
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and placement of the participant into 
unsubsidized employment in the 
occupation trained for and at not less 
than the wage specified in the 
agreement. 

(c) The provisions of this section shall 
not apply to vendors selling or leasing 
equipment and attendant services at a 
commercially established rate to 
recipients or subrecipients. 

(d) In the case of multiuse equipment 
there must be a proration of costs or, if 
there is a predominant usage relating to 
one cost category, a charge shall be 
made to that category. 

(e) Any single cost, such as staff 
salaries or fringe benefits, which is 
properly chargeable to more than one 
cost category shall be prorated among 
the affected categories. 

(f) Any profit or loss may be prorated 
among all affected cost categories. 

§ 676.41-3 Cost categories assignable to 
program activities. 

(a) Classroom training. Cost 
categories are: training; allowances; 
services; wages when paid to 
participants during classroom training; 
and fringe benefits (medical and 
accident insurance for participants 
only). 

(bj On-the-job training. Cost 
categories are: training and services. 

(c) Public service employment. Cost 
categories are: wages; fringe benefits; 
services; allowances; and training. 

(d) Work experience. Cost categories 
are: training; services; wages; and fringe 
benefits. 

(e) Services to participants (not part of 
another program activity). Cost 
categories are: allowances; fringe 
benefits (medical and accident 
insurance for participants only); training 
(when provided under VEP) and 
services. 

(f) Other activities. Cost categories 
are: training; allowances; and services. 

§ 676.42 Administrative annual plan 
subpart 

(a) All administrative funds from all 
Annual Plan subparts shall be contained 
in a separate Administrative Annual 
Plan Subpart unless specifically 
exempted by regulations or grant 
agreement The amount each subpart 
contributes to the Administrative 
Subpart shall not exceed the limits set in 
§5 876.40-2(a), 677.58 (a) and (b). 
678.8(b)(l)(iii), and 680 (sec. 123(f)(1)). 

(b) The Administrative Annual Plan 
Subpart shall consist of the following; 

(1) Budget Information Summary (BIS). 
Provide on the BIS the proposed 
administrative costs for the program 
year. This shall include the sum of the 


contributions from all subparts under 
the Annual Plan. 

(2) Budget Information Summary 
Backup. List separately on this 
attachment to the BIS each Annual Plan 
Subpart and the amount it contributed to 
the administration pool. 

(c) When the Administrative Annual 
Plan Subpart is approved, the funds may 
be expended for allowable 
administrative costs. There is no 
requirement that administrative costs be 
allocated back to title or program 
activity. 

(d) The Administrative Annual Plan 
Subpart may be modified during the 
program year. The amount of funds in 
the subpart may be decreased with the 
funds going back to the program 
subparts provided that no program 
subpart receives back more than it 
contributed to the Administrative 
Subpart. The Administrative Subpart 
may also be increased up to the percent 
allowed by the regulations for each 
program. All modifications to the 
Administrative Subpart must be 
submitted to the RA for prior approval. 

(e) At the end of a program year 
unexpended administrative funds may 
be carried over into the subpart for the 
subsequent program year or they may 
be returned to the program subparts. In 
the new program year the amount of 
new funds which will go into the 
Administrative Annual Plan Subpart 
will be determined by using only the 
new allocation. 

§ 676.43 Administrative staff and 
personnel standards. 

(a) Basic Personnel Standards. (1) 
Methods of personnel administration 
will be established and maintained in 
public agencies administering a program 
under the Act in conformity with the 
Standards for a Merit System of 
Personnel Administration, which 
incorporate the Intergovernmental 
Personnel Act Merit Principles 
prescribed by the Office of Personnel 
Management in 5 CFR, Part 900, Subpart 
F. 

(2)(i) Except as provided in paragraph 

(3) of this section, any prime sponsor 
whose administrative staff is not 
covered under a personnel system that 
meets 5 CFR. Part 900, Subpart F shall 
develop a plan outlining corrective 
actions to be taken and reasonable 
dates for implementing those steps 
within the grant year. The Office of 
Personnel Management will advise the 
RA as to the acceptability of the plan. 

(ii) Recipients whose personnel 
systems have been accepted by the U.S. 
Office of Personnel Management as 
being in conformity with the Standards 
for a Merit System of Personnel 


Administration, 5 CFR Part 900, Subpart 
F, shall be deemed to be in compliance 
with this section. 

(3) The following are not subject to 
the requirements of paragraphs (a)(1) 
and (2) of this section: 

(i) Any subrecipient or 
nongovernmental recipient; 

(ii) A consortium administrative unit 
which is not a unit of government; 

(iii) Employees of the recipient not 
engaged in the administration or 
operation of programs under the Act. 

(4) Units whose staff are exempt 
under paragraph (a)(3) of this section 
shall ensure equal employment 
opportunity based on objective 
personnel policies and practices for 
recruitment, selection, promotion, 
classification, compensation, 
performance evaluation, and employee- 
management relations. Such units may 
be asked to demonstrate adherence to 
the objectives of this paragraph by 
submittal of a personnel action plan 
similar to that outlined in paragraph 
(a)(2)(H) of this section, and these plans 
may be requested at the discretion of 
the RA. 

(b) Bonding. Every officer, director, 
agent or employee of a recipient or 
subrecipient of CETA funds on a cash 
advance basis, who is authorized to act 
on behalf of a recipient or subrecipient 
for the purpose of receiving or 
depositing funds into program accounts 
or issuing financial documents, checks 
or other instruments of payment for 
program costs, shall be bonded to 
provide protection against loss. The 
provisions of the bonding arrangements 
shall be included in the description of 
the administrative systems in the Master 
Plan or grant application. The amount of 
coverage shall be the lower of the 
following: 

(1) $100,000; or 

(2) The highest advance received 
through check or drawdown during the 
preceding grant year, or for new 
recipients, the highest advance through 
check or drawdown planned for the 
present grant year (sec. 134). 

§ 676.44 Reporting requirements for 
prime sponsors. 

(a) Each prime sponsor shall submit 
five periodic reports which will be used 
by the Secretary to assess its 
performance in carrying out the 
objectives of the Act. Reports 1, 2 and 3 
of this section shall be prepared to 
coincide with the ending dates of 
Federal fiscal year quarters. These five 
reports are: 

(1) The Program Status Summary (sec. 
127(d)(1); 

(2) The Financial Status Report (sec. 
127(d)(3); 
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(3) The Quarterly Summary of 
Participant Characteristics (sec. 

127(d)(2)); t . 

(4) Annual CETA Program Activity 
Summary (sec. 127(d)); and 

(5) Annual Report of Detailed 
Characteristics (sec. 127(d)). 

Prime sponsors may from time to time 
be required to prepare and submit 
additional reports requested by DOL 
and other Federal agencies for the 
performance of the legal responsibilities 
of these agencies. Detailed descriptions 
of the five reports are in the Forms 
Preparation Handbook . 

(b) The Periodic reports shall be sent 
by the prime sponsor to be received by 
the RA no later than 30 days after the 
end of the reporting period The annual 
reports shall be sent to arrive no later 
than 60 days after the end of the fiscal 
year. 

(c) Separate reports will be required 
for each Annual Plan Subpart. 

§ 676.45 Annual plan subpart settlement 
procedures; termination of master plan. 

(a) The settlement of an Annual Plan 
Subpart is the process by which the 
Department of Labor determines that ail 
applicable administrative actions and 
all required work of the Annual Plan 
Subpart have been completed by the 
prime sponsor and DOL. 

(b) The RA shall determine, from the 
best information available, for each 
expiring Annual Plan Subpart: 

(1) Total fund availability; 

(2) Estimated accrued expenditures; 

(3) Estimated carryout 

(c) The RA shall issue a Notice of 
Fund Availability to transfer estimated 
carryout from the previous Annual Plan 
Subpart. A second Notice of Fund 
Availability shall be issued by the RA to 
transfer the carryout into the new 
Annual Plan Subpart. 

(d) By a date specified by the RA, 
each recipient shall submit a final 
Financial Status Report for each of the 
previous year’s Annual Plan Subparts. 

(e) If the final reports are acceptable, 
the RA shall effect a preliminary 
settlement by transferring remaining 
funds into the current year's Annual 
Plan Subpart. Final settlement of 
expired Annual Plan Subparts shall not 
be complete until an audit has been 
performed, audit findings have been 
resolved, and final reports have been 
submitted. 

(f) End of the Master Plan. The Master 
Plan shall terminate only if; 

(1) All activity under the Annual Plan 
has been completed or the Annual Plan 
has been terminated and final 
settlement of the Annual Plan, including 
an inventory settlement* has been 
reached; or 


(2) The Master Plan is a multiparty 
agreement and one or more signatory 
parties has legally withdrawn from or 
been added to the agreement and an 
inventory settlement under the Master 
Plan has been reached. 

§ 676.46 Secretary's responsibilities. 

(a) As used in this section, the term 
"assessment" refers to the Federal 
review of the performance of individual 
recipients and the term "evaluation" 
refers to the Federal study of overall 
effectiveness and impact of programs 
and activities under the Act. 

(b) The Secretary shall provide for the 
continuing assessment and evaluation of 
all programs, activities, and research 
and demonstration projects including 
their cost effectiveness in achieving the 
purposes of the Act, their impact on 
communities and participant, their 
implication for related programs, the 
extent to which they meet the needs of 
persons by age, sex. race, and national 
origin, and the adequacy of the 
mechanism for the delivery of services. 

In conducting evaluations the Secretary 
shall compare the effectiveness of 
programs conducted by prime sponsors 
of the same class and of different 
classes, and shall compare the 
effectiveness of programs conducted by 
prime sponsors with similar programs 
carried out by the Secretary under the 
Act. The Secretary shall also arrange for 
obtaining the opinions of participants 
about the strengths and weaknesses of 
the programs (sec. 313(a)). 

(c) To carry out these responsibilities, 
special reports may be requested from 
recipients, as deemed necessary and 
appropriate by the Secretary (sec. 
133(a)(1)). 

§ 676.47 Reallocation of funds based on 
nonutilization. 

(a) The RA may reallocate any 
amount of any allocation under the Act 
to the extent that it is determined that a 
recipient will not be able to use such 
amount within a reasonable period of 
time. 

(b) When the Department reallocates 
funds, the Department shall not consider 
as nonutilization a carryover into the 
next fiscal year by a prime sponsor of up 
to 10 percent of its annual allocation for 
each Annual Plan Subpart. 

(c) When the RA determines that a 
reallocation from a prime sponsor is 
appropriate, the prime sponsor, the 
general public, and the appropriate 
Governor shall be given a notice of 
proposed action to remove funds from 
the grant. Such notice shall include 
specific reasons for the action being 
taken and shall invite the prime sponsor, 
the appropriate Governor, and general 


public to submit comments on the 
proposed reallocation of funds. These 
comments shall be submitted to the RA 
within 30 days from the date of the 
notice. After considering any comments 
timely submitted, the RA shall notify the 
Governor and affected prime sponsors 
on any decision to reallocate funds and 
shall have any such decision published 
in the Federal Register (sec. 108(b)(1) 
and (2)). 

(d) The procedures set out in this 
section are in lieu of any other 
procedures which might otherwise be 
applicable under the Complaints and 
Sanctions provisions in Subpart F. 

(e) In reallocating funds from the 
prime sponsor, priority shall be given 
first to other prime sponsors within the 
same State and second to prime 
sponsors within other States. In 
determining where to reallocate funds, 
consideration should be given the 
number of unemployed individuals in 
the area as well as the ability of the 
prime sponsor to effectively utilize any 
reallocated funds (sec. 108(b)(3)). 

Subpart D—Nondiscrimination; Equal 
Opportunity; Equitable Service and 
Affirmative Action 

§ 676.51 General 

This subpart sets out the Department 
of Labor's regulations for insuring that 
discrimination prohibited by section 132 
of the Act does not occur in any CETA 
programs. The subpart also implements 
various equal opportunity and equitable 
provision of service requirements in the 
Act and sets forth affirmative action 
provisions which implement these 
requirements. 

§ 676.52 Nondiscrimination and equal 
opportunity. 

(a) No person shall, on the ground of 
race, color, religion, sex, national origin, 
age, handicap, or political affiliation or 
belief, be discriminated against, or 
denied employment as a participant, 
administrator, or staff person, in 
connection with any program under the 
Act. With respect to participants, 
discrimination on the basis of 
citizenship is also prohibited and is 
covered by this Subpart and the 
procedures for handling discrimination 
complaints in $ 876.88(f)(9) (sec. 132(e)). 
Recipients shall also comply with the 
Department of Labor's 
nondiscrimination requirements at 29 
CFR Part 31 and subsequent 
amendments thereto. The 29 CFR Part 31 
regulations are currently being revised 
to implement section 132 of the Act 
Title VI of the Civil Rights Act of 1984, 
Section 504 of the Rehabilitation Act of 
1973, as amended, the Age 
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Discrimination Act of 1975, as amended 
and Title LX of the Education 
Amendments of 1972, as amended. The 
Department’s proposed regulations 
under Section 504 of the rehabilitation 
Act, published for comment on January 
4.1980 (45 FR 1392), will be incorporated 
into the revised 29 CFR Part 31. 

(b) All programs, to the maximum 
extent feasible, shall contribute to the 
elimination of sex stereotyping. Prime 
sponsors, in planning their program 
activities, shall: 

(1) Recruit for, and encourage, female 
entry, through such means as training, 
into occupations with skill shortages 
where women represent less than 25 
percent of the labor force; and 

(2) Recruit for, and encourage, male 
entry, through such means as training, 
into occupations with skill shortages 
where men represent less than 25 
percent of the labor force. 

(c) All programs shall contribute to 
the maximum extent feasible to the 
elimination of architectural barriers 
(sec. 121(a)(4) and (5)). 

(d) (1) No person shall be denied 
training or employment in any program 
because of artificial barriers to 
employment. 

(2) Prime sponsors shall analyze and 
reevaluate job descriptions and 
qualification requirements at all levels 
of employment, including civil service 
requirements and practices relating 
thereto, with a view toward removing 
artificial barriers to public service 
employment, as defined in § 675.4 (sec. 
122(f)). 

(3) Where tests or selection 
procedures have an adverse impact on 
any race, sex, or national origin group in 
the selection of participants or staff, 
such tests or selection procedures shall 
be validated in accordance with the 
Uniform Guidelines on Employee 
Selection Procedures (41 CFR Part 60-3). 
Tests or selection procedures which 
have been validated shall not be 
considered to be artificial barriers to 
employment. 

(e) Prime sponsors shall establish 
procedures to ensure against 
discrimination and foster equal 
opportunity. 

(f) Each prime sponsor shall assign 
equal opportunity (EO) responsibilities 
on a full-time basis to an individual or 
staff, or if this is not practicable, explain 
why in the Master Plan. 

(g) Members of the eligible population 
shall be provided maximum feasible 
opportunities for employment in the 
administration of programs, including 
staff positions in which they will have 
opportunities for occupational training 
and career advancement. 


S 676.53 Equitable provision of services to 
significant segments of the eligible 
population. 

(a) CETA recipients shall provide 
employment and training opportunities 
on an equitable basis to significant 
segments of the eligible population (age, 
race, sex, or national origin group) (sec. 
121(b)(1)). 

(b) When planning and developing 
employment and training opportunities, 
prime sponsors shall first set planned 
service levels, taking into consideration 
the age, race, sex, and national origin 
composition of the eligible population. 
Whenever giving affirmative action to 
handicapped individuals, or members of 
other groups, or giving special 
consideration to Vietnam-Era and 
special disabled veterans and public 
assistance recipients, giving special 
emphasis to groups such as the target 
groups set forth in the Act, or otherwise 
serving those most in need will result in 
service to a significant segment at a 
level more or less than the incidence of 
persons in that significant segment in 
the total eligible population, the prime 
sponsor’s Annual Plan shall provide 
adequate justification, including an 
explanation of how the make-up of the 
target groups by age, race, sex, and 
national origin will impact on the overall 
service levels by age, race, sex, and 
national origin. Prime sponsors may 
design program and services to assist 
specific target groups. 

(c) The recipient shall take positive 
steps, such as active recruitment and 
other affirmative action efforts as 
described in § 676.54, ensure that the 
planned levels of participation are 
realized. If service levels by prime 
sponsors to a significant segment (age, 
race, sex, or national origin group) differ 
by more than 15 percent from the levels 
set forth in the approved CETP, the RA 
shall require corrective action of any 
prime sponsor which is not able to 
adequately justify the variance. 

§ 676.54 Affirmative action. 

(a) Each recipient shall take 
affirmative action to recruit and hire 
qualified staff who will reflect the 
significant segments of the population 
residing in the area by age, race, sex 
and national origin (sec. 121(bl(l)(B)). 

(b) Each recipient shall establish an 
affirmative action plan for outreach to, 
and training, placement, and 
advancement of, handicapped 
individuals in employment and training 
programs under the Act. Such an 
affirmative action plan shall be decribed 
in the Annual Plan or grant application 
(sec. 103(b)(15)). In identifying and 
removing architectural barriers, 
recipients shall be guided by the 


standards of American National 
Standards Institute (ANSI). 

(c) Any recipient, which has been 
determined by DOL or another Federal. 
State or local government agency to 
have discriminated in its CETA 
program, shall take affirmative action to 
overcome the effects of that 
discrimination. Other recipients are also 
encouraged to undertake affirmative 
action in order to increase the 
participation of previously 
underrepresented groups, to ensure that 
planned levels of participation are 
realized or as one of the mechanisms 
described in the Master Plan to ensure 
nondiscrimination and foster equal 
opportunity and equitable provision of 
services (676.10(c) and (h)). As one 
recommended means of ensuring 
nondiscrimination and equal 
opportunity, prime sponsors may require 
subrecipients and contractors to prepare 
affirmative action plans. 

(d) The affirmative action plans 
referred to in paragraphs (a), (b) and (c) 
of this section shall include as a 
minimum: 

(1) The development and 
implementation of specific steps, 
including the assignment of management 
responsibility, to achieve objectives 
within specific timeframes, e.g., special 
recruitment efforts, test validation, job 
analysis, display of EEO posters, 
identification of artificial barriers to 
employment and development of 
upward mobility programs. 

(2) The establishment of monitoring 
and evaluation procedures to measure 
progress in meeting the goals of the 
affirmative action plan within the 
projected timeframes; 

(3) Internal dissemination of an 
affirmative action policy statement to all 
CETA management officials, staff, and 
participants, and external dissemination 
of the statement to community groups, 
community-based organizations, 
minority and women’s organizations, 
and the general public; 

(4) Written documentation that 
subgrantees and contractors are aware 
of the affirmative action plan including 
the specific staffing and service goals; 
and 

(5) Placement of advertisements 
regarding programs in minority owned 
or operated newspapers and magazines. 

Subpart E—Prevention of Fraud and 
Program Abuse 

§ 676.61 General. 

(a) To ensure the integrity of the 
CETA programs, special efforts are 
necessary to prevent fraud and other 
program abuses. Fraud includes 
deceitful practices and intentional 
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misconduct, such as willful 
misrepresentation in accounting for the 
use of program funds. '‘Abuse” is a 
general term which encompasses 
improper conduct which may or may not 
be fraudulent in nature. While any 
violation of the Act or regulations may 
constitute fraud or program abuse, this 
Subpart E identifies and addresses those 
specific program problems which were 
of most concern to the Congress during 
the reauthorization of CETA. 

' (b) This Subpart sets forth specific 
responsibilities of recipients and 
subrecipients and of the Secretary to 
prevent fraud and program abuse in 
CETA programs. 

§ 676.62 Conflict of Interest 

(a) No member of any council under 
the Act shall cast a vote on any matter 
which has a direct bearing on services 
to be provided by that member or any 
organization which such member 
directly represents or on any matter 
which would financially benefit such 
member or any organization such 
member represents (sec. 121(h)(2)). 
However, members of the PIC may vote 
on the title VII Annual Plan subpart 
even if that subpart provides funds to 
the PIC. 

(b) Each recipient and subrecipient 
shall avoid organizational conflict of 
interest, and their personnel shall avoid 
personal conflict of interest and 
appearance of conflict of interest in 
awarding financial assistance, and in 
the conduct of procurement activities 
involving funds under the Act, in 
accordance with the code of conduct 
requirements for financial assistance 
programs set forth in 41 CFR 29-70.216-4 
(sec. 123(g)). 

(c) Neither the Secretary nor any 
recipient or subrecipient shall pay funds 
under the Act to any nongovernmental 
individual, institution or organization to 
conduct an evaluation of any program 
under the Act if such individual, 
institution or organization is associated 
with that program as a consultant or 
technical advisor (sec. 121(h)(1)). 

§676.63 Kickbacks. 

No officer, employee or agent of any 
recipient or subrecipient shall solicit or 
accept gratuities, favors or anything of 
monetary value from any actual or 
potential subrecipient or contractor (sec. 
123(g) and 41 CFR 29-70.216-4). 

§ 676.64 Commingling of funds. 

Recipients shall comply with the 
applicable requirements of 41 CFR 29- 
70.201-2, regarding separate bank 
accounts (sec. 123(g)). 


§ 676.65 Charging of fees. 

(a) No funds under this Act shall be 
used for the payment of a fee charged to 
an individual for the placement of that 
individual in a training or employment 
program under the Act. 

(b) No person or organization, 
including private placement agencies, 
may charge a fee to any individual for 
the placement or referral of the 
individual in any CETA program. Any 
contract requiring the individual to pay 
such fees therefore shall not render the 
individual liable for such fees (sec. 
123(j)). 

(c) Nothing in this section shall be 
interpreted as prohibiting the recipient 
or subrecipient from entering into an 
agreement for the purpose of obtaining 
outreach, recruitment and/or intake 
services, and placement of participants 
into unsubsidized jobs as part of its 
approved plan, provided the individuals 
served are not charged a fee. 

§ 676.66 Nepotism. 

(a) Restriction. No recipient, 
subrecipient, or employing agency may 
hire a person in an administrative 
capacity, staff position, public service 
employment position, or on-the-job 
training position funded under the Act If 
a member of that person's immediate 
family is engaged in an administrative 
capacity for that recipient, subrecipient, 
or employing agency. 

(b) No subrecipient or employing 
agency may hire a person in an 
administrative capacity, staff position, 
public service employment position or 
on-the-job training position funded 
under the Act. if a member of that 
person's immediate family is engaged in 
an administrative capacity for the 
recipient or program agent from which 
that subrecipient or employing agency 
obtains its funds. To the extent that an 
applicable State or local legal 
requirement regarding nepotism is more 
restrictive than this provision, such 
State or local requirement shall be 
followed (sec. 123(g)). 

(c) For purposes of this section: (1) 
The term “immediate family” means 
wife, husband, son, daughter, mother, 
father, brother, brother-in-law. sister, 
sister-in-law, son-in-law. daughter-in- 
law, mother-in-law, father-in-law, aunt, 
uncle, niece, nephew, stepparent, and 
stepchild. 

(2) The term "person in an 
administrative capacity” includes those 
persons who have overall 
administrative responsibility for a 
program, including all elected and 
appointed officials who have any 
responsibility for the obtaining of and/ 
or approval of any grant funded under 
the Act, as well as other officials who 


have influence or control over the 
administration of the program, such as 
the projected director, deputy director 
and unit chiefs, and persons who have 
selection, hiring placement or 
supervisory responsibilities for public 
service employment or OJT participants. 
Persons who are economically 
disadvantaged and serving on the prime 
sponsor's planning council, youth 
council, PIC, or State employment and 
training council shall not be considered 
persons in an administrative capacity. 

(3) The term staff position includes all 
CETA staff positions funded under the 
Act, such as instructors, counselors and 
other staff involved in administrative, 
training or service activities. 

(d) The nepotism provisions at 20 CFR 
668.120 shall apply to Indian and Native 
American subgrantees, contractors or 
employing agencies which receive funds 
under the Act from prime sponsors for 
the operation of programs for Indians 
and Native Americans. 

$676.67 Child labor. 

All recipients and subrecipients shall 
comply with applicable Federal. State, 
and local child labor laws. 

§ 676.68 Political patronage. 

(a) No recipient or subrecipient may 
select, reflect, or promote a participant 
based on that individual's political 
affiliation or beliefs. The selection or 
advancement of employees as a reward 
for political services or as a form of 
political patronage whether or not the 
political service or patronage is partisan 
in nature, is prohibited. 

(b) There shall be no selection of 
subrecipients of contractors based on 
political patronage or affiliation (sec. 
123(g)). 

$ 676.69 Political activities. 

(a) No program under the Act may 
involve political activities (sec. 131(a)). 

(1) No participant may engage in 
partisan or nonpartisan political 
activities during hours for which the 
participant is paid with CETA funds. 

(2) No participant may, at any time, 
engage in partisan or nonpartisan 
political activities in which such 
participant represents himself/herself as 
a spokesperson of the CETA program. 

(3) No participant may be employed or 
outstationed in the Office of a member 
of Congress or a State or local legislator 
or on any staff of a legislative 
committee. 

(4) No participant may be employed or 
outstationed in the immediate office of 
any chief-elected executive official (or 
officials, if the office of chief executive 
is shared by more than one person) of a 
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State or unit of general local 
government, except that: 

(i) Prime sponsors or units of local 
government in rural areas may employ 
participants in such positions provided 
that documentation is presented to and 
approved by the RA which makes clear 
that such positions are nonpolitical; and 

(ii) Where positions are technically in 
such office, but are actually program 
activities not in any way involved in 
political functions documentation 
attesting to the nonpolitical nature of the 
positions is to be provided to the 
Secretary for approval prior to 
enrollment of participants in such 
positions. 

(5) No participant may be employed or 
outstationed in positions involving 
political activities in the offices of other 
elected executive officials. However, 
since under the responsibility of such 
elected officials are non-political 
activities, placement of participants in 
such nonpolitical positions is 
permissible. Prime sponsors shall 
develop safeguards to ensure that 
participants placed in these positions 
are not involved in political activities. 
These safeguards shall be.described in 
the Annual Plan and will be subject to 
review and monitoring. 

(b) Persons governed by Chapter 15 of 
Title 5, United States Code, the Hatch 
Act, shall comply wtth its provisions as 
interpreted by the United States Office 
of Personnel Management. These 
provisions apply: 

(1) To persons (including participants) 
employed by States and local 
government in the administration of the 
CETA program: and 

(2) Generally to any participant whose 
principal employment is in connection 
with an activity financed by other 
Federal grants or loans (sec. 131(b)). 

§ 676.70 Lobbying activities. 

No funds provided under the Act may 
be used in any way: 

(a) To attempt to influence in any 
manner a member of Congress to favor 
or oppose any legislation or 
appropriation by Congress (sec. 123(g) 
and 18 USC 1913); or 

(b) To attempt to influence in any 
manner State or local legislators to favor 
or oppose any legislation or 
appropriation by such legislators. 
Communications and consultation with 
State and local legislators for purposes 
of providing information such as on 
matters necessary to provide 
compliance with the Act shall not be 
considered lobbying (sec. 123(g)). 

§ 676.71 Sectarian activities. 

(a) No funds under the Act may be 
used to support any religious or 


antireligious activity. However, this 
does'not preclude religious 
organizations from administering or 
operating CETA programs or from the 
ifse of the facilities of religious 
organizations for the operation of such 
programs within the limits set forth in 
the Act or other applicable law. 

(b) Section 121(a)(2) of the Act (29 
U.S.C. 823(a)(2)) provides that: 

Participants shall not be employed on the 
construction, operation, or maintenance of so 
much of any facility as is used or will be used 
for sectarian instruction or as a place of 
religious worship. 

Section 123(g) of the Act (29 U.S.C. 
825(g)) provides that the Secretary, by 
regulation, shall establish such 
standards and procedures for recipients 
of funds under the Act as are necessary 
to assure against program abuses 
including, but not limited to, the use of 
funds for religious or antireligious 
activities. Pursuant to these statutory 
provisions, a participant may not be 
employed by a religiously affiliated 
elementary or secondary school to 
perform the functions of a teacher, 
librarian, guidance counselor, janitor or 
maintenance worker, clercial worker, or 
teacher aide, unless the participant is 
performing functions or working in 
programs such as those described in 
paragraphs (c) and (e) of this section. In 
applying this prohibition* it is the 
function actually to be performed by the 
participant that is to be regarded as 
controlling, rather than the technical job 
title given the participant For example, 
it would be permissible for a participant 
(whatever the participant’s title) to be 
employed as an escort to bring students 
safety to and from schooL 

(c) Religiously affiliated elementary or 
secondary schools, may, subject to 
supervision by the prime sponsor, 
employ participants in programs such as 
adult education, recreation, summer 
programs or other similar activities 
including remedial tutorial activities, 
provided that such programs are not 
offered during regular school hours, are 
not a part of the regular school 
curriculum (including summer school), 
are open to the community at large, and 
in which the community is encouraged 
to participate, and provided further that 
such programs do not involve religious 
activities. 

(d) Nothing in this section shall 
preclude a prime sponsor or a 
subrecipient other than a religious 
organization from outstationing a 
participant to a religiously affiliated 
elementary or secondary school for the 
purpose of providing remedial education 
services, provided that such services do 
not involve religious activities and 
provided further that the prime sponsor 


or subrecipient complies with the 
Elementary and Secondary Education 
Act, 20 U.S.C. 241(e), and the regulations 
thereunder at 20 CFR Parts 1801 et seg. 

(e) Participants may be employed by a 
religiously affiliated elementary or 
secondary school in the following 
capacities, or performing functions 
characteristic of these capacities. 

(1) Cafeteria work or other work 
directly related to the provision of food 
services to students including clerical, 
custodial or maintenance work related 
to such services. 

(2) Diagnostic or therapeutic speech 
and hearing services including clerical 
work related to such services. 

(3) Nursing or health services or any 
other activities relating to the health or 
safety of students [e.g., assisting on 
school buses or in escorting children to 
and from school, acting as attendance 
clerks or school crossing guards, 
removing asbestos hazards or 
performing other similar emergency 
service relating to the health or safety of 
students), including clerical work 
related to such services. 

(4) Any functions (including 
secretarial or clerical activities) where 
such activities are limited to providing 
support services for the administration 
of federally funded or regulated 
programs made applicable to religious 
institutions. 

(5) Functions performed with respect 
to the administration and grading of 
State-prepared examinations. 

(6) Custodial child care after school 
hours provided the participant is not 
providing educational services. 

(f) The Secretary may consider, on a 
case-by-case basis, applications for 
participation in programs other than 
those set forth in paragraphs (c). (d), and 
(e) of this section and may approve 
those applications for programs that are 
not inconsistent with the requirements 
of this section. 

§ 676.72 Unionization and antiunionization 
aettvities/work stoppages. 

(a) No funds under the Act shall be 
used in any way to either promote or 
oppose unionization (sec. 123(g)). 

(b) No individual shall be required to 
join a union as a condition for 
enrollment in a program in which only 
institutional training is provided, unless 
such institutional training involves 
individuals employed under a collective 
bargaining agreement which contains a 
union security provision (sec. 121(n)(2)). 

(c) No participant in work experience, 
vocational exploration or public service 
employment may be placed into, or 
remain working in, any position which is 
affected by labor disputes involving a 
work stoppage. If such a work stoppage 
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occurs during the grant period, 
participants in affected positions must 

(1) be relocated to positions not affected 
by the dispute; (2) be suspended through 
administrative leave; or (3) where 
participants belong to the labor union 
involved in the work stoppage, be 
treated in the same manner as any other 
union member except such members 
must not remain working in the effected 
position. The grantee shall make every 
effort to relocate participants, who wish 
to remain working, into suitable 
positions unaffected by the work 
stoppage. 

(d) No person shall be referred to or 
placed in an on-the-job training position 
affected by a labor dispute involving a 
work stoppage and no payments may be 
made to employers for the training and 
employment of participants in on-the-job 
training during the periods of work 
stoppage. 

(e) Nothing in this section shall 
prevent an employer from checking off 
union dues or service fees pursuant to 
applicable collective bargaining 
agreements or State law. 

§ 676.73 Maintenance of effort 

(a) Recipients and subrecipients shall 
ensure that such programs: 

(1) Result in an increase in 
employment and training opportunities 
over those which would otherwise be 
available (sea 121(e)(1)); 

(2) Do not result in the displacement 
of currently employed workers, 
including partial displacement, such as 
reduction in hours of nonovertime work, 
wages, or employment benefits (sea 
122(e)(2)); 

(3) Do not impair existing contracts 
for services or result in the substitution 
of Federal funds for other funds in 
connection with work that would 
otherwise be performed (sec. 121(e)(3) 
and (g)(1)), including services normally 
provided by temporary, part-time or 
seasonal workers or through contracting 
such services out; and 

(4) Result in the creation of jobs that 
are in addition to those that would be 
funded in the absence of assistance 
under the Act (sea 121(g)(1)(B)). 

(b) Funds under this Act shall 
supplement, and not supplant, the level 
of funds that would otherwise be made 
available from non-Federal sources for 
the planning and administration of 
programs (sea 121(g)(1)(c)). 

(c) No participant shall be hired into, 
or remain working in, any position when 
the same or substantially equivalent 
position is vacant due to a hiring freeze, 
unless the recipient can demonstrate 
that the freeze resulted from a lack of 
funds to sustain staff and was not 


established in anticipation of the 
availability of funds under the Act. 

(d) No participant shall be hired into 
or remain working in any position when 
any other person not supported under 
the Act: 

(1) Is on lay-off from the same or 
substantially equivalent job within the 
same organizational unit. A layoff is in 
effect: 

(A) Until the expiration of the period 
required by a recall list; or 

(B) If no recall list or reemployment 
rights exist for a period of one year 
from the last layoff or until the next 
operating year of the department or 
agency, whichever occurs later. 

(2) Is on layoff or has been bumped 
and has recall or bumping rights to that 
position, per a personnel code or 
practice or a collective bargaining 
agreement. 

(e) When termination of CETA 
participants is imminent due to 
conditions noted in paragraph (c) and 
(d) of this section, the prime sponsor 
shall make every feasible attempt to 
place such participants into other 
nonaffected positions or otherwise 
attempt placement into unsubsidized 
jobs or into another CETA program or 
activity. 

(f) In addition to the other 
requirements of paragraph (a) of this 
section, for public service employment 
programs funded under this Act: 

(1) Recipients and subrecipients shall 
insure that such public service 
employment positions shall not 

(1) Substitute for existing federally 
assisted jobs (sea 122(e)); and 

(ii) Be created in any promotional line 
that will infringe in any way upon 
promotional opportunities of persons 
currently in jobs not funded under the 
Act (sec. 122(d)). 

(2) Whenever a promotional freeze 
affects non-C ETA funded employees it 
shall apply to CETA participants 
similarly employed. 

(3) No former employees laid off or 
terminated in anticipation of CETA 
funding of a position may be rehired 
under CETA into such a position. 

(4) A recipient or subrecipient shall 
not use CETA funds in any manner 
which results in a reduction of the 
customary level of public service 
provided by itself or another public 
entity in the area, by allowing PSE 
participants to be placed with or 
outstationed to private nonprofit 
organizations. 

(g) Prime sponsors shall notify the RA 
in writing of any layoff or hiring freeze 
and of any recall rights of employees on 
lay off, in a department or agency where 
public service employment participants 
are employed. Prime sponsors shall, at 


the direction of the RA, submit 
documentation and budgetary 
expenditure records, revenue 
statements, and other available 
information relevant to a determination 
under this section. RA's shall not 
approve any plan unless prime sponsors 
have submitted, when directed by the 
RA, conclusive evidence that the 
proposed use of funds fully meets the 
requirements of this Section. 

8 676.74 Theft or embezzlement from 
employment and training funds; improper 
inducement; obstruction of investigations 
and other criminal provisions. 

The criminal provision of 18 U.S.C. 

665 states that: 

(a) Whoever, being an officer, 
director, agent or employee of. or 
connected in any capacity with, any 
agency receiving financial assistance 
under the Comprehensive Employment 
and Training Act knowingly hires an 
ineligible individual or individuals; 
embezzles, willfully misapplies, steals, 
or obtains by fraud any of the moneys, 
funds, assets, or property which are the 
subject of a grant or contract of 
assistance pursuant to such Act shall be 
fined not more than $10,000 or 
imprisoned for not more than 2 years, or 
both; but if the amount so embezzled, 
misapplied, stolen, or obtained by fraud 
does not exceed $100, such person shall 
be fined not more than $1,000 or 
imprisoned not more than 1 year, or 
both. 

(b) Whoever, by threat of procuring 
dismissal of any person from 
employment, or of refusal to renew a 
contract of employment in connection 
with a grant or contract of assistance 
under the Comprehensive Employment 
and Training Act induces any persons 
to give up any money or thing of any 
value to any person (including such 
grantee agency) shall be fined not more 
than $1,000, or imprisoned for not more 
than 1 year, or both. 

(c) Whoever willfully obstructs or 
impedes, or endeavors to obstruct or 
impede, an investigation or inquiry 
under the Comprehensive Employment 
and training Act or the regulations 
thereunder, shall be punished by a fine 
of not more than $5,000. or by 
imprisonment for not more than 1 year, 
or by both such fine and imprisonment 

(d) In addition to the criminal 
provisions set forth in paragraph (a), (b) 
and (c) of this section, individuals may 
be held criminally liable under other 
Federal laws. For example. 18 USC 
sections 600 and 601 hold them liable if 
they: 

(1) Directly or indirectly, promise any 
employment, position, compensation, 
contract, appointment, or other benefit, 
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provided for or made possible in whole 
or in part by funds under the Act. or any 
special consideration in obtaining any 
such benefit, to any person as 
consideration, favor, or reward for any 
political activity or for the support of. or 
opposition to, any candidate or any 
political party in connection with any 
general or special election to any 
political office, or in connection with 
any primary election or political 
convention or caucus held to select 
candidates for any political office (18 
USC 600); or 

(2) Directly or indirectly, knowingly 
causes or attempts to cause any person 
to make a contribution of a thing of 
value (including services) for the benefit 
of any candidate or any political party, 
by means of the denial or deprivation, or 
the threat of the denial or deprivation, of 
any employment or benefits funded 
under the Act (18 USC 601). 

§ 676.75 Responsibilities of recipients and 
subrecipients for preventing fraud and 
program abuse and for general program 
management 

8 676.75-1 General requirements. 

(a) Each recipient and subrecipient 
shall establish and use internal program 
management procedures sufficient to 
prevent fraud and program abuse. 

(b) Each recipient and subrecipient 
shall ensure the sufficient, auditable, 
and otherwise adequate records are 
maintained which support the 
expenditure of all funds under the Act. 
Such records shall be sufficient to allow 
the Secretary to audit and monitor the 
recipients' and subrecipients' programs 
and shall include the maintenance of a 
management information system in 
accordance with the requirements of 

§ 676.34 (sec. 103(a)(1) and 123(g)). 

§ 676.75-2 Prime sponsor monitoring 
procedures. 

(a)(1) Prime sponsors, as part of their 
internal program management 
procedures, shall establish a monitoring 
unit which shall be independent of, and 
not accountable to, any unit being 
monitored. This unit shall report to a 
level of management such as the CETA 
director or the chief-elected official, 
which will be high enough to ensure 
adequate monitoring coverage and 
appropriate action on findings and 
recommendations. The organizational 
location of this unit shall be positioned 
to maximize its objectivity, facilitate its 
access to information necessary to carry 
out its monitoring responsibilities and to 
minimize organizational conflict of 
interest. 

(2) The independent monitoring unit 
shall periodically monitor and review 
through on-site visits, and program data. 


all progam activities and services and 
program administration and 
management practices supported with 
funds under the Act in order to ensure 
compliance with the Act, the regulations 
and the terms of any subagreements 
entered into under the prime sponsor's 
grant. Examples of areas of monitoring 
are: 

(i) Reviewing ail systems for 
controlling program administration, 
particularly systems for determining 
participant eligibility; 

(ii) Reviewing pay records and 
attendance reports to insure controls are 
established for preventing unauthorized 
payments; 

(iii) Interviewing participants to 
determine job-related problems; 

(iv) Examining worksites and work 
conditions; 

(v) Reviewing plans and procedures 
and subrecipient capability to carry out 
programs and activities; 

(vi) Monitoring subrecipient 
maintenance of records on all 
expenditures of CETA funds; 

(vii) Reviewing affirmative action 
plans as applicable. 

(3) The independent monitoring unit 
shall: 

(i) Make recommendations to the 
prime sponsor for corrective action 
whenever it identifies noncompliance 
with the Act, the CETP or these 
regulations; 

(ii) Document its monitoring and 
review activities, the findings resulting 
therefrom, and any recommendation 
made for corrective action; 

(iii) Maintain on file the prime 
sponsor’s replies to its monitoring 
reports pursuant to paragraph (a)(5) of 
this section. 

(4) The prime sponsor shall ensure 
that the monitoring unit is adequately 
staffed and trained to fulfill its 
responsibilities (sec. 121 (q)). 

(5) The prime sponsor shall review all 
monitoring reports submitted to it by the 
monitoring unit, acknowledge receipt 
thereto and respond to the monitoring 
unit with respect to the action taken or 
planned in response to the 
recommendations made. 

(6) The prime sponsor shall further 
require each subrecipient to establish 
monitoring procedures, and may require, 
for those subrecipients which have the 
administrative capability, that they 
establish and maintain an independent 
monitoring unit to monitor their 
programs through review of data, 
observation of operations and 
examination of records related to their 
agreement in order to ensure compliance 
with: 

(i) The Act and the regulations; 


(ii) The provisions of its 
subagreement; 

(iii) The provisions of subagreements 
awarded by it. 

(b) Nothing in paragraph (a) of this 
section should be interpreted as 
prohibiting the monitoring or review and 
assessment of the recipients' or 
subrecipients' program activities and 
performance by designated CETA staff, 
in addition to the monitoring undertaken 
by the independent monitoring unit. 
When such efforts are undertaken, they 
shall be considered as distinct from 
those of the independent monitoring 
uunits. 

§ 676.75-3 Eligibility Determination and 
Verification. 

(a) General (l)(i) Each recipient and 
any subrecipient delegated 
responsibility for eligibility 
determination, shall establish 
procedures as described in paragraphs 
(b)(1), (2), and (3) of this section for the 
establishment of an eligibility 
determination system. 

(ii) The system is based on the 
attestation by the applicants that the full 
and complete information on the 
application form is true to the best of 
their knowledge. The recipient or 
subrecipient makes the determination of 
participant eligibility based on the 
information on the form. This 
determination is backed up by a 
complete review of the form as soon 
after enrollment as possible but no later 
than 30 days. This review is to check the 
completeness of the information on the 
form and accuracy of the determination 
as well as the consistency of the 
information presented. This review is 
followed by a quarterly verification of a 
sample of the applications of 
participants enrolled in the quarter. It is 
this sample where specific 
documentation will be examined to 
establish the accuracy of the elements 
presented on the application form. 

These three basic steps are described in 
paragraphs (b) (1). (2), and (3) of this 
Section. 

(2) The specific procedures for 
eligibility determination are included in 
the Forms Preparation Handbook. 

(3) Each recipient shall be responsible 
for describing its eligibility 
determination system in its grant 
application and for the subsequent 
effective operation of such system. 
Liability for questioned costs relating to 
participant eligibility shall be based on 
the manner in which the recipient 
manages its system and the procedures 
included in $ 676.88(b) regarding grant 
officer authority to allow question costs. 

(b) Elements of the determination 
system. All recipients' and 
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subrecipients' eligibility determination 
systems are to be based on the 
requirements at paragraphs (b) (1), (2), 
and (3) of this section. 

(1) The application. A full and 
complete application must be taken on 
all applicants in order to establish 
participant eligibility. 

(i) The application form must include 
each of the following elements: 

(A) Name 

(B) Social Security Number 

(C) Birthdate and age 

(D) Application date 

(E) Citizenship Status 

(F) Residential Address 

(G) Family Status 

(H) Number in family 

(I) Institutionalized Status 

(JJ Handicapped Status 

(K) Public Assistance Status 

(L) Work History (list all jobs held in 
the past twenty-six weeks) 

(M) Labor Force Status: 

(1) Employed 

(2) Unemployed 

(j; In-school Youth 

(4) Underemployed 

(5) Others 

(6) Unemployment Insurance 

Claimant 

(N) Family Income 

(O) Farm Residence 

(P) Economic Status 

(1) LLSI does not exceed 70% 

(2) LLSI does not exceed 85% 

(3) LLSI does not exceed 100% 

(Q) Economically Disadvantaged 

(R) Veteran’s Status 

(S) Record of prior CETA Participation 

(T) Relatives in administrative 
capacity 

(ii) Signature of the applicant The 
signature of the applicant and the date 
of application shall be required on an 
application form attesting that the 
information on the application is true to 
the best of the applicant’s knowledge 
and that there is no intent to defraud. It 
should also acknowledge that such 
information Is subject to verification and 
that the participant shall be subject to 
termination subsequent to enrollment if 
found ineligible. In the case of an 
applicant who is a minor (except minors 
who are heads of households), the 
signature of the parent, responsible 
a dult or guardian is also required. 

(iii) Signature of the intake officer. 

The signature of the intake officer shall 
be included on the application. 

(iv) If there is greater than a 45 day 
period between the time of application 
and enrollment, the original application 
form must be updated, re-signed, and re- 
dated. 

(2) 30 Day Review. 

(i) There shall be a review of all 
applications as soon as possible after 


enrollment but not later than 30 days of 
the date of enrollment, by someone 
other than the intake officer, to 
determine that: 

(A) The application is complete; 

(B) The determination based on the 
information contained on the 
application was correct; and 

(C) The information on the application 
is internally consistent and in all other 
regards reasonable. 

(ii) There shall be immediate 
verification of the eligibility of those 
participants whose applications are 
determined by the review in paragraph 
(b)(2)(i) above to be deficient or 
internally inconsistent 

(3) Sample Verification and 
Documentation. 

(i) (A) There shall be a verification of 
participant eligibility on a quarterly 
basis of a random sample of participants 
which is adequate to establish the 
credibility of the system and to 
determine whether it is reliable. The 
random sample should consist of 
participants enrolled during the 
preceding 3 months. The size of the 
sample shall be based on the total 
participants enrolled during the quarter 
in accordance with the percentage 
shown for that number in the Forms 
Preparation Handbook. In no case shall 
the required random sample exceed 10%. 

(B) Specific sources for verifying each 
element of eligibility are identified in the 
Forms Preparation Handbook. 

(C) Where the percentage of 
ineligibles identified through the 
quarterly verification exceeds 5% of the 
number verified, the recipient shall 
initiate the necessary action to identify 
and correct deficiencies in the system, 
and expand the sample taken in order to 
determine whether the percentage 
represents a consistent pattern. When 
the percentage of ineligibles identified 
through the quarterly verification 
exceeds 10% of the number verified, the 
recipient shall present a specific 
corrective action plan to the grant 
officer. 

(ii) Adequate documentation shall be 
maintained to ensure the credibility of 
the eligibility determination. Such 
documentation shall at a minimum 
consist of the following: 

(A) A completed application for 
participation; 

(B) Documentation of the review 
conducted pursuant to paragraph (b)(2) 
of this section and the verification 
conducted pursuant to subparagraphs 
(b)(2)(ii) and (b)(3)(i)(A) of this section 
including the numbers of applications 
taken, the number of ineligible 
participants identified, and the reasons 
for ineligibility; and 


(C) Records of all actions taken to 
correct deficiencies identified in the 
eligibility determination procedures. 

(d) Other Responsibilities. 

(1) There shall be an immediate 
termination of any participant 
determined to be ineligible. 

(2) Prime sponsors may delegate the 
responsibility for determination of 
eligibility, under reasonable safeguards 
which include, in addition to the 
requirements of paragraphs (a), (b), (c), 
and (d) of this section, provision for 
reimbursement of costs incurred as a 
result of erroneous determinations made 
deliberately or with insufficient care. 
Where funds cannot be recovered the 
prime sponsor is responsible for such 
liabilities (sec. 123(i)). 

§ 676.76 Action required of the Secretary. 

The Secretary shall annually assess 
the effectiveness of the monitoring units 
established in accordance with the 
requirements of § 676.75-2 of these 
regulations (sea 121(g)). 

Subpart F—Complaints, Investigations, 
and Sanctions 

§676.81—§676.93 [Reserved.] 

PART 677—PROGRAMS UNDER TITLE 
II OF THE COMPREHENSIVE 
EMPLOYMENT AND TRAINING ACT 

Subpart A—General Provisions 

See. 

677.1 Purpose. 

677.2 Employability development plan. 

677.3 Agreements with state or local 
education agencies or institutions of 
higher education. 

Subpart B—Training Activities for the 
Economically Disadvantaged 

677.11 Purpose. 

677.12 Participant eligibility. 

677.13 Activities and services. 

677.14 Allocation of funds. 

677.15 Annual plan subpart 

677.16 Administrative limitations. 

Subpart C—Upgrading and Retraining 

677.21 Purpose. 

677.22 Participant eligibility. 

677.23 Activities and services. 

677.24 Agreement with employers. 

677.25 Compensation and benefits to 
participants. 

677.26 Reimbursement of employers. 

Subpart D—Special Grants for Governors 

677.31 Purpose. 

677.32 Allocation of funds. 

677.33 Grant application; annual plan. 

677.34 Governor’s distribution of vocational 
education funds. 

677.35 Nonfinancial agreement between 
prime sponsor and vocational education 
board. 

677.36 State employment and training 
council. 
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677.37 Governor’s coordination and special 
services. 

677.36 Coordination and establishment of 
linkages with education agencies. 

677.39 Vocational education activities. 

677.40 Funding: grant administration. 

677.41 Reporting. 

677.42 Coordination with prime sponsor. 

Subpart E—Transitional Employment 
Opportunities for the Economically 
Disadvantaged 

677.51 Purpose. 

677.52 Participant eligibility. 

677.53 Activities and services. 

677.54 Eligibility for funds. 

677.55 Allocation of funds. 

677.50 Annual plan subpart. 

677.57 Wages and wage supplementation. 

677.58 Special cost provisions. 

Authority: Sec. 120 of the Comprehensive 

Employment and Training Act (29 U.S.C. 801 
et seq.. P.L 95.524 92 Stat. 1907), unless 
otherwise noted. 

Subpart A—General Provisions 
§ 677.1 Purpose. 

It is the purpose of this Part to provide 
employment and training to ease 
barriers to labor force participation 
encountered by economically 
disadvantaged persons, to enable such 
persons to secure and retain 
employment at their maximum capacity, 
and to increase their earned income. 

§ 677.2 Employability development plan. 

(a) Prime sponsors shall assess each 
participant in accordance with $ 675.6. 
Based on the assessment, the prime 
sponsor, in conjunction with each 
participant, shall develop an 
Employability Development Plan 
identifying the available services and 
activities for the participant. 

(b) In establishing such a plan, the 
prime sponsor shall consider the 
participant's skills, interest and career 
objectives, and barriers to employment 
or occupational advancement faced by 
the participant (sec. 205(a)). 

(c) The Employability Development 
Plan shall include, but need not be 
limited to, the following (sec. 205): 

(1) Assessment data showing the 
participant's employability readiness; 

(2) Barriers to employment faced by 
the participant; 

(3) Specific employment and training 
needs; 

(4) Specific services and activities to 
be developed and provided to meet 
those needs; and 

(5) An individualized plan for 
transition from program activities to 
placement in unsubsidized employment. 

(d) A copy of the plan shall be 
retained in the permanent record, and a 
copy given to the participant. 

(e) The Employability Development 
Plan (EDP) shall be reviewed 


periodically throughout the duration of 
participation, and revised accordingly 
(sec. 205(b)). When developing EDPs for 
participants who receive assistance 
from other agents or programs which 
require similar assessments, such as 

§ 677.12 Participant eligibility. 

Eligibility requirements governing this 
program may be found in $ 675.5-2. 

S 677.13 Activities and services. 

(a) Activities and services which may 
be undertaken are: 

(1) Those described in 5 676.25, except 
PSE. 

(2) Any programs or activities 
authorized by Part A of Title III, Title IV 
and Title VII of the Act with prior 
approval of the RA (sec. 211(14)). 

(b) Examples of programs and 
activities which may be undertaken 
within the four categories of allowable 
activities and services (classroom 
training. OJT, work experience, other 
activities and services to participants), 
which may be appropriate for Title IIB 
include: 

(1) Job search assistance as described 
in § 670.25-5(b)(5) (sec. 211(1)); 

(2) Supported work programs as 
described in § 676.25-4(c) (sec. 211(3)); 

(3) Training leading to self- 
employment in small business (sec. 
211(5)); 

(4) Development of labor market 
information; 

(5) Activities such as job restructuring 
(sec. 211(1)); 

(6) Part-time, flexi-time, and other 
alternative work arrangements for 
individuals who, because of age, 
handicap, or other factors are unable to 
work full-time (sec. 211(1)); 

(7) Post-termination services to 
individual to enable them to retain 
employment such as post-placement 
follow-up. counseling, and supportive 
services which shall not exceed 30 days 
(sec. 211(8)). 

(c) Youth. (1) Activities and services 
for youth shall be designed to assist 
them in overcoming barriers to 
employment. Such barriers include: lack 
of basic educational or vocational skills; 
insufficient preparation for labor force 
participation; inability to find or 
successfully apply for employment; 
financial barriers to labor force 
participation; and lack of appropriate 
job opportunities including job 
opportunities offering alternative 
working arrangements (sec. 214(a)). 

(2) Prime sponsors shall coordinate 
activities with those under Part A of 
Title IV of this Act, and have plans 
reviewed by the youth council. To the 
maximum extent feasible, programs 
similar to those authorized in Title IV, 


Part A, Subpart 3, except for public 
service employment will be utilized to 
serve youth under this Part (sec. 214(b)). 

(3) Prime sponsors are not to reduce 
the level of services for youth under 
their Title II subpart. All Title II 
subparts must provide for a level and 
general mix of services to youth which 
continues without reduction the level of 
service to youth provided during the 
operation of their fiscal year 1977 Title I 
grant (secs. 421 and 431). 

(d) Older Workers. (1) Activities and 
services for older workers shall be 
designed to assist them in overcoming 
the particular barriers to employment 
experienced by older workers, including: 
skills that are obsolete or no longer 
needed in the community; physical 
characteristics associated with aging; 
employer reluctance to hire older 
workers; financial barriers to labor force 
participation; and the lack of 
appropriate job opportunities, including 
job opportunities offering alternative 
working arrangements (sec. 215(a)). 

(2) Prime sponsors shall use activities 
described in Section 308 of the Act 
(projects for Middle-Aged and Older 
Workers) and coordinate activities 
under this Part with programs and 
services provided by senior centers, 
area agencies on aging, and State 
agencies on aging (as designated under 
the Older Americans Act 42 USC S3001 
note), (sec. 215(b)). 

(e) Public Assistance Recipients. (1) 
Activities and services for public 
assistance recipients shall be designed 
to assist them in overcoming the 
particular barriers to employment 
experienced by such recipients, 
including: lack of basic education or 
vocational skills; insufficient 
preparation for adapting to labor force 
participation; inability to find or 
successfully apply for employment; 
inability to obtain satisfactory child 
care; and inability to obtain 
transportation to employment 
opportunities; inability to obtain proper 
needed services; and lack of appropriate 
job opportunities including job 
opportunities offering alternative work 
arrangements (sec. 216(a)) 

(2) Prime sponsors shall coordinate 
services with other programs under the 
Act. Work Incentive Program (WIN), 
and services provided by State and local 
public assistance agencies (sec. 216(b)). 

(3) Prime sponsors and WIN sponsors 
should particularly coordinate in the 
following areas: Over all planning; 
eligibility determination/intake: client 
employability planning; and mutual 
referral mechanisms. 
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§ 677.14 Allocation of funds. 

Allocations shall be provided to 
States and prime sponsors pursuant to 
section 202 of the Act (section 202). 

§ 677.15 Annual plan subpart 

(a) General. To receive financial 
assistance under Parts B and C of Title 
II. a prime sponsor shall submit the 
following information, which will 
become part of the Annual Plan 
described in § 676.11. This Subpart shall 
consist of a Narrative Description. 
Program Planning Summary, and Budget 
Information Summary specific to Parts B 
and C of Title II. 

(b) The Narrative Description shall 
include: (1) Objectives and needs for 
assistance . (i) identify those groups that 
have been determined for priority of 
service and most in need. 

(ii) A breakout of the eligible 
population by race, sex, national origin, 
and age. and the planned level of 
services to be provided for these 
significant segments in terms of the 
percent each group will constitute of 
those to be served (sec. 103(b)(2)). 

Where the planned level of service to 
any significant segment varies above or 
below the group’s incidence in the 
eligible population, a justification must 
be provided. 

(2) Results and Benefits. Provide a 
statement on: 

(i) Specific quantified performance 
and placement goals, by program 

activity; 

(ii) Any performance and placement 
goals, with respect to groups designated 
to be served (sec. 103(b)(4)); 

(iii) Explain any variation between the 
prime sponsor’s performance and 
placement goals and the Secretary's 
performance standards (sec. 103(b)(4); 
and 

(iv) Any non-quantifiable goals or 

outcomes. 

[^Approach. (i) Program Activities 
and Services. 

(A) A description of the program 
activities and services to be provided 
including a description of how the 
proposed work experience activities 
conform to the program requirements for 
work experience as distinct from PSE. 

(B) A description of the circumstances 
that warrant a waiver of the work 
experience limitations set forth in 

§ 670.30(g)(2), if appropriate. 

(C) A description of upgrading or 
retraining activities including the prime 
sponsor's system for determining 
eligibility for participation, the criteria . 
used for selection of occupations and 
employers, and the length of the training 
period (sec. 221(a) and (b)). 

(ii) A description of arrangements to 
ensure that funds under Subparts 2 and 


3 of Part A Title IV of the Act will not be 
used to replace opportunities available 
for eligible youth under Title II (secs. 421 
and 431). 

(iii) A list of the selected service 
delivers (summary of recipients and 
contractors) and the services or facilities 
to be provided by each. (sec. 103(b)(7)). 

(c) The prime sponsor shall attach a 
Program Planning Summary (PPS) which 
reflects the goals, objectives and 
activities for the program year. 

(d) (1) The prime sponsor shall attach 
a Budget Information Summary (BIS) 
dbntaining the proposed budget for 
programs under Parts A, B, and C of 
Title II. 

(2) If any item of capital equipment 
which indiividually costs more than 
$1,000 is to be purchased, a list, 
including quantity and prices of items, 
must be provided. 

(3) If administrative costs are planned 
to exceed 20% of the funds allocated, 
adequate justification must be provided. 

(e) Attach a list of all organizations 
who were sent a copy of the Annual 
Plan Subpart for review and comment. 

§ 677.16 Administrative limitations. 

(a) Prime sponsors shall not use funds 
allocated under Title II—B of the Act for 
public service employment (sec. 212(a)). 

(b) Not more than 6.5 percent of each 
prime sponsor's allocation may be used 
for programs and activities under 
Subpart C (Upgrading and Retraining) of 
this Part (sec. 203(b)). 

(c) (1) At least 80 percent of the funds 
allocated to a prime sponsor shall be 
expended for wages, fringe benefits, 
allowances, training, and services to 
participants enrolled under Subparts B 
and C of this Part. 

(2) The remaining funds may be used 
for administrative costs incurred by the 
prime sponsor, and its subrecipients and 
contractors. 

(3) The RA may waive the limitations 
on expenditures in paragraph (c) (1) and 
(2) of this section when adequate 
justification is provided in the Annual 
Plan Subpart. 

Subpart C—Upgrading and Retaining 
§ 677.21 Purpose. 

This part contains the regulations for 
upgrading and retraining services, under 
Title II. Part C of the Act. Upgrading and 
retraining programs offer additional 
opportunities to those groups, 
particiulary minorities and women, who 
are frequently locked into low-paying, 
dead-end jobs. 

§ 677.22 Participant eligibility. 

Eligibility requirements governing 
these programs are found in § 675.5-3. 


S 677.23 Activities and services. 

(a) Classroom training and on-the-job 
training are the only allowable program 
activities for upgrading and retraining 
programs. Supportive and employment 
and training services are the only 
allowable services to participants (sec. 
221(a)). These activities and services are 
to be conducted in accordance with the 
requirements contained in 5 676.25, 
except as noted in this Section. 

(b) (1) Prime sponsors may conduct 
retraining programs directly or through 
public and private employers or other 
organizations and agencies. 

(2) Prime sponsors may conduct 
upgrading programs for their own 
employees or through written 
agreements with public and private 
employers who in turn may conduct 
upgrading training through other 
organizations. 

(c) Prime sponsors should coordinate 

upgrading and retraining programs with 
Private Industry Councils, particularly in 
developing and conducting upgrading 
and retraining programs. , 

(d) Upgrading Programs. (1) The 
positions for which participants are 
being upgraded shall be those: 

(1) Which would not otherwise have 
been available to entry-level employees; 

(ii) Which provide opportunities in 
highly skilled jobs or for upward 
mobility beyond the occupation for 
which training is provided; and 

(iii) For which adequately trained 
personnel are not currently available 
within the employing organization (sec. 
221(a)(1)). 

(2) The education and skill content of 
upgrading programs shall provide 
participants with qualifications for 
positions of greater skill, responsibility, 
remuneration or career advancement in 
the employer's own enterprise (sec. 
221(3)). 

(3) (i) The upgrading program must 
clearly qualify trainees to work at a 
particular occupation, identified prior to 
the start of training. 

(ii) The training period shall be 
consistent with periods customarily 
required for comparable training (sec. 
221(a)(4)). 

(4) The prime sponsor shall make 
every effort to ensure that participants 
receive, upon completion, placement in 
the occupation for which training was 
provided, and at not less than the 
prevailing wage rate for the occupation 
(sec. 221(a)(8)). 

(5) Prime sponsors shall give first 
consideration to those employers who 
indicate that, for every employee to 
receive upgrading, at least one new 
individual is to be hired into 
unsubsidized employment at the entry 
level: 
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(1) Under this agreement, the filling of 
the unsubsidized, vacated or lower-level 
job should occur by or before the time 
the participant completes training; and 

(ii) Employers shall hire from the 
prime sponsor’s pool of eligible 
applicants or from those individuals 
currently enrolled in activities funded 
under any of the Titles. 

(e) Retraining Programs. (1) Retraining 
programs must teach participants new 
skills distinct from those possessed 
upon entering the program, and shall be 
for those occupations in which skill 
shortages exist (sec. 221(b)(3)). 

(2) The skill training shall be for those 
occupations which provide a reasonable 
expectation of continued employment 
(sec. 221(b)(3)). 

(3) (i) Programs are to be operated only 
if there is a prior commitment from an 
employer to hire the participant into the 
position for which the participant has 
been retrained (sec. 221(b)(3)). 

(ii) Where an individual’s current 
employer expresses no interest in 
retraining programs, the individual may 
seek retraining services elsewhere in 
anticipation of securing employment 
with another employer. 

§ 677.24 Agreements with employers. 

PHme sponsors shall enter into a 
written agreement with any employer 
whose employees are to receive 
upgrading or with the providers of 
retraining services prior to the start of 
the program. This agreement shall 
suffice in fulfilling the requirements of 
§ 676.25-2 with respect to OJT 
agreements. A separate OJT agreement 
need not be executed. The agreement 
shall include. 

(a) Identification of parties and a 
signatory page; 

(b) Identification of providersjs) of 
classroom training or services to 
participants if to be provided by other 
than the employer, 

(c) Training outline: 

(1) Criteria for successful completion 
of the program; 

(2) Occupation and wage rate of 
participant prior to training; 

(3) Identified occupation and wage 
rate upon completion of training; 

(4) Identified skills of participant prior 
to and completion of training; 

(d) Mehtodology and maximum 
amount of reimbursement; 

(e) Reporting requirements. 

§ 677.25 Compensation and benefits to 
participants. 

(a) Except as provided in paragraph 

(b), participants in OJT, classroom 
training, or combined activities and 
receiving other services, shall receive 


compensation in accordance with 
5 676.26, as appropriate. 

(b) Participants in upgrading programs 
shall not be compensated at a rate lower 
than that received before entering the 
program. 

§ 677.26 Reimbursement to employers. 

(a) Reimbursement to employers shall 
be as provided in § 676.25, except as 
provided in paragraph (b) of this section. 

(b) The reimbursement rate of OJT in 
upgrading programs shall not exceed 40 
percent of the participant’s wage for the 
portion of time spent in OJT, except « 
when documented in the manner 
described in § 676.25—2(f)(3). 

Subpart D—Special Grants to 
Governors 

§677.31 Purpose. 

(a) This Subpart contains the 
regulations for programs to be operated 
under the Special Grant to Governors 
which are authorized in Section 
202(b)(c)(d) and (e) of the Act. These 
programs address issues of employment 
and training which are generally beyond 
the scope of local prime sponsor 
programs. These regulations also 
implement the administrative provisions 
found in sections 105,110, and 204 of the 
Act. The regulations found in Part 676 
and Subpart (B) and (C) of this part also 
apply to programs under the Special 
Grants To Governors except as 
indicated in this Subpart. 

(b) It is the purpose of the programs 
under the Special Grant to: 

(1) Provide supplemental vocational 
education assistance in areas served by 
prime sponsors; 

(2) Encourage coordination and 
establish linkages between prime 
sponsors and appropriate educational 
agencies and institutions; 

(3) Conduct Governors’ coordination 
and special services within the State: 
and 

(4) Provide support to State 
employment and training councils. 

§ 677.32 Allocation of funds. 

(a) An amount equal to 6 percent of 
the funds available for Parts A, B, and C 
of Title II shall be made available to 
Governors for supplemental vocational 
assistance in the State, as described in 
sec. 202(b) of the Act. 

(b) An amount equal to 1 percent of 
the funds available for Parts A, B, and C 
of Title II shall be made available to 
Governors for costs of the State 
Employment and Training Council 
provided for in sec. 202(c) of the Act. 

(c) An amount equal to 1 percent of 
the funds available for Parts A. B, C, and 
D of Title 11 shall be made available to 


Governors for coordination and 
establishment of linkages with 
educational agencies as provided in sec. 
202(d) of the Act. 

(d) An amount equal to 4 percent of 
the funds available for Parts A, B, and C 
of Title n shall be made available to 
Governors for coordination and special 
services as provided for in sec. 202(e) of 
the Act. 

§ 677.33 Grant application; annual plan. 

(a) (1) Upon notification by the 
Secretary of the amount of funds 
available for a special grant to the State, 
the Governor shall submit a Special 
Grant Annual Plan to the RA. Copies of 
all forms and instructions are contained 
in the Forms Preparation Handbook . 

(2) The Governor shall comply with 
the comment and publication 
requirements specified in § 676.12(a), (b) 
and (d). 

(3) In addition, the Governor shall 45 
days prior to submission of the plan to 
the RA, provide (sec. 104(a)): 

(1) A summary of the Special Grant 
Annual Plan to each prime sponsor in 
the State and to units of general local 
government within the Balance of State 
with a population of at least 25,000; 

(ii) A summary of the Special Grant 
Annual Plan to appropriate Native 
American program sponsors and to 
appropriate labor organizations, and 

(iii) A description of any programs to 
be funded within a prime sponsor’s area 
with State coordination and special 
services funds to the prime sponsor in 
whose jurisdiction the program is to be 
funded. 

(b) The Governor shall develop a 
separate Master Plan for the Special 
Grant as described in § 676.10, as 
applicable. 

(c) The Special Grant Annual Plan 
shall contain the following: (1) 
Application for Federal Assistance. 
Standard Form 424. 

(2) Special Grant Program Planning 
Summary specifying the number of 
participants to be served by vocational 
education projects and State 
Coordination and Special Services and 
educational linkages. 

(3) Special Grant Budget Information 
Summary specifying funding of 
vocational education projects. State 
Employment and Training Councils, 

State Coordination and Special 
Services, activities or projects, and 
activities for establishing linkages and 
services between prime sponsors and 
educational agencies. 

(4) Special Grant Program Narrative 
as set forth in (d) below. 

(d) The Special Grant Program 
Narrative shall consist ofc 
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(1) Vocational Education Services 
Program Narrative: 

(1) A description of the manner in 
which the Governor will allocate funds 
to prime sponsor areas and the rationale 
for the method used; 

(ii) A description of the arrangements 
for conducting the vocational education 
programs and activities through the 
State Board for Vocational Education, 
and for ensuring the accountability of 
the State Board to the Governor for 
these funds; 

(iii) A description of the statewide 
activities, training or services that will 
be developed including, but not limited 

to: 

(A) The utilization of funds under this 
Act and the Vocational Education Act, 
as amended, to enhance economic 
growth and development in the State 
(sec. 204(c)(2)(B)); 

(B) The extent to which information, 
curriculum materials, and technical 
assistance in curriculum and staff 
development will be provided to prime 
sponsors by State Vocational Education 
agencies (sec. 204(c)(2)(E)). 

(iv) A description of the activities and 
services provided to, or with, prime 
sponsors for the prime sponsor areas, 
including: 

(A) How such funds are to be used to 
coordinate programs under this Act with 
existing vocational education programs 
(sec. 204(c)(2)(A)); 

(B) How linkages between vocational 
education, education, and training 
programs under this Act and private 
sector employers will be developed (sec. 
204(c)(2)(C)); 

(C) How technical assistance will be 
provided to local vocational education 
and educational institutions to aid them 
in making cooperative arrangements 
with prime sponsors 204(c)(2)(D)). 

(v) An explanation of any 
nonfinancial agreements which have 
been negotiated between a prime 
sponsor and the State Vocational 
Education Board, including: 

(A) The steps the Governor will use to 
ensure that agreement will be reached; 
and 

(B) The process for mediating and 
resolving any disagreements over the 
provision of training or services under 
the nonfinancial agreements. 

(2) State Employment and Training 
Council Program Narrative 

(i) A list of groups represented on the 
council; 

(ii) A description of the Council’s 
responsibilies pursuant to $ 677.36(e). 

(3 ) State Coordination and Special 
Services Program Narrative . 

A description of arrangements or 
planned activities for carrying out each 
of the activities provided for in § 677.37. 


(4) State Coordination and 
Establishment of Linkages Between 
Prime Sponsor and Educational 
Agencies and Institutions Program 
Narrative . A description of 
arrangements for carrying out each of 
the activities provided for in $ 677.38. 

§ 677.34 Governor’s distribution of 
vocational educational funds. 

Upon notification of the funds 
available to the State for vocational 
education, the Governor shall inform in 
writing the State Vocational Education 
Board and each prime sponsor of the 
amount of funds available to be spent in 
each prime sponsor's area and the 
methodology used to determine that 
amount. If a prime sponsor elects not to 
used all or part of the funds available 
for its area, it shall notify the Governor, 
who shall redistribute the funds among 
other eligible prime sponsors. 

§ 677.35 Nonfinancial agreement between 
prime sponsor and vocational education 
board. 

(a) (1) Upon notification of the funds 
available for its area, the prime sponsor 
shall develop a non-financial agreement 
in conjunction with the Vocational 
Education Board, consisting of a 
statistical, and narrative plan for the 
expenditure of the funds from the 
Governor by the Vocational Education 
Board in the prime sponsor’s area. (sec. 
204(a)(1)). 

(2) Prior to making any agreement 
with a prime sponsor, the State 
Vocational Education Board shall 
consult with, and obtain, the written 
advice of the State agencies' committee 
involved in the formulation of the plan 
for vocational education required by 
Section 107(a)(1) of the Vocational 
Education Act, as amended, (sec. 
204(a)(2)). 

(b) The nonfinancial agreement shall 
consist of: (1) Prime sponsor’s 
vocational education nonfinancial 
agreement signature sheet; 

(2) Part I of the Special Grant Annual 
Plan Program Planning Summary; 

(3) Appropriate columns of the Special 
Grant Annual Plan’s Budget Information 
Summary; and 

(4) Vocational education program 
narrative, including the identification of 
the potential recipient(s) of the funds for 
program administration. 

(c) After the agreement is signed, a 
copy shall be sent by the Vocational 
Education Board to the Governor for 
review and approval. 

(d) The Governor shall develop 
procedures for modifying the 
nonfinancial agreement. 

(e) The Governor shall ensure that the 
Vocational Education Board provides 


services consistent with the Governor's 
Special Grant plan for vocational 
education services and the nonfinancial 
agreements. 

(f) If, within 90 days after the 
notification of available funds for the 
area, the prime sponsor and the Board 
are unable to reach an agreement, the 
Governor shall mediate the dispute, so 
that the local vocational needs of the 
prime sponsor's area are met If 
mediation by the Governor does not 
result in a solution acceptable to both 
parties within 120 days after the 
notification of available funds, the RA 
shall arbitrate the dispute. 

S 677.36 State Employment and Training 
Council 

(a) The Governor shall establish a 
State Employment and Training Council 
(SETC) which except as provided by 
paragraph (g) of this section shall be in 
addition to the Balance of State 
planning council, and representative of 
the geographic area to be served. The 
SETC function is advisory and does not 
relieve the State of its final 
decisionmaking responsibilities under 
the Act. 

(b) The Governor shall appoint 
Council members, as follows: 

(1) At least one quarter of the 
membership of the Council shall be 
representatives of units or combinations 
of units of general local government, 
including those which are prime 
sponsors, who have been nominated by 
their chief executive officers (sec. 
110(a)(3)(A)). 

(2) One quarter of the membership of 
the council shall be representatives from 
organized labor, business and 
agricultural employers and workers (sec. 
110(a)(3)(B)). 

(3) One quarter of the council shall be 
representatives of the eligible 
population to be served under the Act 
and of the general public. At least one 
half of such representatives should be 
economically disadvantaged at the time 
of appointment (sec. 110(a)(3)(c)). 

(4) Not more than one quarter of the 
council shall be representatives of 
service deliverers, including: 

(i) One representative from each of 
the following: the State Public 
Employment Service; the State Advisory 
Council on Vocational Education; the 
State Board of Vocational Education; the 
State public assistance agency; any 
State agency which the Governor 
believes has an interest in employment 
and training and human resource 
utilization within the State. 

(ii) Representatives of community- 
based organizations, veterans 
organizations, and organizations 
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representative of handicapped 
individuals (sec. 110(a)(3)(d)). 

(c) The Governor shall provide the 
Council with professional, technical, 
and clerical staff, and other necessary 
support services (sec. 110(a)(2)). 

(d) The Governor shall appoint 
someone other than an elected official, 
appointed official or employee of the 
State as chairperson of the Council. The 
Council shall meet as it deems 
necessary, but not less than five times 
annually. All meetings shall be 
announced in advance, and shall be 
open and accessible to the general 
public (sec. 110(a)(2)(B)(4)). 

(e) Funds not needed for the State 
Employment and Training Council may 
be used for State coordination and 
special services (sec. 202(c)). 

(f) The Council shall: (1) Review 
continuously the operation of programs 
conducted by prime sponsors in the 
State and the availability, 
responsiveness, and adequacy of State 
services provided by all employment- 
related agencies. The reviews conducted 
by SETC’s shall include an emphasis 
upon the following: statewide and inter- 
prime sponsor issues of utilization and 
coordination; employment and training 
resources of State agencies, and the 
coordination of plans and operations in 
contiguous areas. The review 
procedures must be publicized to all 
prime sponsors and affected State 
agencies prior to being implemented; 

(2) Submit a public Annual Report to 
the Governor no later than February of 
each year, with copies to the State 
Advisory Council on Vocational 
Education and the RA, and issue such 
other studies, reports or documents to 
the Governor and prime sponsors as the 
SETC believes necessary to effectively 
carry out the Act. The Annual Report 
shall analyze the coordination of 
employment and training programs 
during the previous Fiscal year, and 
recommend improvements. It shall also 
describe any special programs or 
linkages. 

(3) Consult with the State Advisory 
Council on Vocational Education to 
identify employment, training, and 
vocational education needs of the State 
and to assess the extent of coordination 
among employment and training, 
vocational education, vocational 
rehabilitation, public assistance and 
other such programs. 

(4) Comment at least once annually on 
the reports of the State Advisory 
Council on Vocational Education which 
shall incorporate such comments in the 
annual report it submits pursuant to 
Section 105 of the Vocational Education 
Act, as amended. 


(5) Review proposed CETP and 
modifications of prime sponsors, and 
comment thereon, particularly with 
respect to non-utilization or duplication 
of existing services. 

(6) Review plans of State agencies 
providing employment, training and 
related services. Provide comments and 
recommendations to the Governor, 
appropriate State agencies, prime 
sponsors, the general public and the 
appropriate Federal agencies on the 
relevancy and effectiveness of 
employment, training and related 
service delivery systems in the State 
and on means of improving 
effectiveness. 

(7) Participate in the development of 
the Governor’s coordination and special 
services plan. 

(8) No later than May 15, to the 
maximum extent feasible, the council 
shall share with prime sponsors 
information on economic development, 
vocational rehabilitation, SESA 
activities, occupational demands and 
labor market demands. 

(g) Combined planning and services 
councils. In any State where the State is 
the only prime sponsor, the prime 
sponsor planning council may also serve 
as the State Employment and Training 
Council. In such instances, the 
membership of the prime sponsor’s 
planning council shall reflect the 
membership requirements of the State 
Employment and Training Council, in 
addition to meeting the membership 
requirements of a prime sponsor 
planning council, except that paragraph 
(b)(1) of this section is not applicable. 

§ 677.37 Governor's coordination and 
special services. 

(a) Funds provided under $ 677.32(d) 
of these regulations shall be used for the 
following activities (sec. 105(b)): 

(1) Coordination of all employment, 
training, education and related services 
provided by the State, by prime 
sponsors, by State education agencies 
and other appropriate institutions of 
vocational and higher education, by 
State and local public assistance 
agencies, by apprenticeship programs 
and by other providers of such services 
(sec. 105(b)(1)); 

(2) Coordination of programs financed 
under the Wagner-Peyser Act, 29 USC 

S 49 et seq. and this Act, including 
assisting in the negotiation of any 
agreement (including partnership 
arrangements described in section 307) 
between prime sponsors and State 
employment security agencies (sec. 
105(b)(2)); 

(3) Minimizing the duplication of 
services (sec. 105(b)(3)); 


(4) Assistance to the Secretary in 
enforcing the requirements for Federal 
contractors and subcontractors to list all 
suitable employment openings with 
local offices of the State employment 
service agencies and to take affirmative 
action, on behalf of veterans as required 
in Section 2012(a) of Title 38, United 
States Code (sec. 105(b)(4)); 

(5) Promotion of prime sponsor 
planning that takes into account 
conditions prevailing in labor market 
areas covering more than one prime 
sponsor area, as well as related 
activities such as community 
development, economic development, 
vocational education, vocational 
rehabilitation, and social services (sec. 
105(b)(5)); 

(6) Exchange of information between 
States and prime sponsors with respect 
to State, interstate and regional planning 
for economic development, human 
resources development, education and 
other subjects relevant to employment 
and training planning (sec. 105(b)(6)); 

(7) Development and provision to 
prime sponsors of information on a State 
and local area basis regarding 
economic, industrial and labor market 
conditions (sec. 105(b)(7)); 

(8) Provision to prime sponsors, upon 
request, of appropriate information and 
technical assistance to assist them in 
developing and implementing their 
programs (sec. 105(b)(8)); 

(9) Conduct of special model training 
and employment programs and related 
services which may include programs 
for offenders (sec. 105(b)(9)); 

(10) Provision of financial assistance 
for special programs and services 
designed to meet the needs of rural 
areas outside major labor market areas 
(sec. 105(b)(ll)); 

(11) Provision of labor market and 
occupational information to prime 
sponsors and appropriate educational 
agencies and institutions without 
reimbursement (sec. 105(b)(ll)); 

(12) Facilitating and fostering the 
activities of the State Occupational 
Information Coordination Committee 
established with special emphasis on 
the systematic use of occupational 
information for prime sponsor planning 
as well as assisting and encouraging the 
development and use of career outlook 
information for individuals who are 
receiving rehabilitation services, 
students in local schools and individuals 
using the services of prime sponsors and 
local offices of State employment 
security agencies (sec. 105(b)(ll)); 

(13) Assistance or support to State or 
local activities under the Targeted Jobs 
Tax Credit program. 

(b) Funds may be used for additional 
support of the State Employment and 
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Training Council, if explained in the 
Special Grant Annual Plan. 

(c) When using funds provided under 
§ 677.32(d) for employment and training 
activities the appropriate requirements 
of § 676.25 (Employment and Training 
Activities) apply. 

(d) PSE may be funded with funds 
provided under $ 677.32(d) only as a 
model or demonstration program with 
the approval of the RA. 

§ 677.36 Coordination and establishment 
of linkages with education agencies. 

(a) Funds provided under § 677.32(c) 
shall be available for encouraging 
coordination and establishing linkages 
between prime sponsors and 
appropriate educational agencies and 
institutions, and institutions providing 
training programs approved by the 
Secretary such as apprenticeship 
programs. Funds may be used for 
activities such as: 

(1) Providing assistance to prime 
sponsors or education institutions in the 
development of agreements between 
prime sponsors and State Boards of 
Vocational Education and State or local 
educational agencies or institutions of 
higher education (sec. 203(c), sec. 
433(d)(2), and sec. 436(c)); 

(2) Establishing mechanisms to 
increase information exchange between 
prime sponsors and educational 
agencies and institutions; 

(3) Developing and disseminating 
models of linkages which can be shared 
with all prime sponsors in the State; 

(4) Providing technical assistance to 
prime sponsors and educational 
agencies in the extension of educational 
offerings to prime sponsor jurisdictions 
which lack access to various education 
opportunities; 

(5) Providing information, curriculum 
materials and technical assistance in 
curriculum development and staff 
development to prime sponsors; 

(6) Providing assistance in 
development of systems for assessment 
and testing of the educational 
attainment of participants in prime 
sponsor programs; 

(7) Providing assistance to eliminate 
barriers in the educational system which 
hamper employment and training 
activities, such as development of open 
entry/open exit courses and academic 
credit for CETA training. 

(b) Funds for services to eligible 
participants shall be used for the 
purposes of encouraging and supporting 
training activities which are jointly 
delivered by employment and training 
agencies and appropriate educational 
agencies and institutions, including 
apprenticeship programs or hometown 
plans. Funds may be used to: 


(1) Expand the size of jointly delivered 
programs; 

(2) Enhance training and services 
available to particpants in jointly 
delivered programs; 

(3) Assist in the planning, 
development and evalution of jointly 
delivered programs. 

§ 677.39 Vocational education activities. 

(a) The Governor shall provide 
vocational education funds received by 
special grant to the State Vocational 
Education board as described in § 677.34 
of this Subpart D and approve the plans 
for expenditure of those funds. 

(b) (1) The State Vocational Education 
Board representatives will provide the 
training and services detailed in a 
nonfmancial agreement with the prime 
sponsor as described in $ 677.35 of this 
Subpart D. 

(2) If no Vocational Education Board 
exists within a State, the Governor may 
provide financial assistance to an 
alternate agency which serves the same 
purpose as a State Vocational Education 
Board. If the Vocational Education 
Board refuses to participate in this 
program the Governor shall make 
alternative arrangements to provide 
these services. 

(c) Vocational education services 
which may be provided by a State 
Vocational Education Board include, but 
are not limited to, basic or general 
education, educational programs 
conducted for offenders, institutional 
training, and supportive services. 
Vocational education funds may be used 
for the payment of allowances to 
participants in vocational education 
training and for administrative costs 
incurred for the vocational education 
programs funded under the Act. 

(d) When funds for vocational 
education services are used for the 
payment of allowances to participants, 
the method of payment utilized must be 
that of the prime sponsor whose 
participants are receiving such 
allowances. 

(1) Where the prime sponsor has an 
established delivery system for the 
payment of allowances pursuant to 

$ 676.26 (Compensation for 
participants), the State Vocational 
Education Board shall utilize the agency 
or agencies administering that system. 

(2) Where the prime sponsor has no 
allowances payment delivery system, 
the method of payments shall be 
developed between the prime sponsor 
and the State Vocational Education 
Board subject to the requirements of 

§ 676.2a 

(e) For funds for vocational education 
assistance, not less than 85 percent shall 
be used for providing vocational 


education services to prime sponsor's 
participants in programs under the Act. 

(1) Of this amount, not more than 20 
percent of the funds used for such 
education and services may be used for 
administration. 

(2) At least fifty percent of the 
vocational education funds allocated to 
administration shall be made available 
to local prime sponsor areas unless 
adequate justification for not doing so is 
provided to the RA by the Governor. 

(f) Subject to the limitations specified 
in $ 676.40 (Allowable costs under 
CETA). and $ 677.39(e)(1) above, the 
remaining funds may also be used by 
the Vocational Education Board for the 
following activities: 

(1) To coordinate programs under this 
Act with existing vocational education 
programs; 

(1) To coordinate the utilization of 
funds under this Act with the Vocational 
Education Act, as amended, to enhance 
economic growth and development in 
the State; 

(3) To develop linkages between 
vocational education and training 
programs under this Act with private 
sector employers; 

(4) To provide technical assistance to 
vocational education agencies to aid 
them in making cooperative 
arrangements with appropriate prime 
sponsors; 

(5) To provide information, curriculum 
materials and technical assistance in 
curriculum development and staff 
development to prime sponsors. 

(g) Of the total amount provided for 
vocational education assistance, the 
Governor may retain only the nominal 
amount of administrative funds 
necessary to carry out his or her 
responsibilities to provide for passing 
the funds through to the Vocational 
Education Board. 

§ 677.40 Funding; grant administration. 

(a) Funding. Special grants to 
Governors will be funded in the same 
way as grants to prime sponsors under 
this Part. 

(b) Grant Administration. The 
requirements related to grant 
administration contained in Part 676 are 
applicable to special grants to 
Governors, except as provided in this 
Subpart. Requirements pursuant to 

$ 676.75-2 do not apply. The overall 20 
percent limitation on funds used for 
administration as set out in S 676.40 
shall not apply to the special grant, 
except as specified in sea 677.39 (e) and 
(0. 

5 677.41 Reporting. 

(a) Financial and statistical reports, a9 
described in the Forms Preparation 
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Handbook , shall be submitted quarterly. 
In addition, an end of year narrative 
report will be submitted which describes 
achievement during the year. 

(b) The following financial and 
statistical reports are required: 

(1) A Special Grant Program Status 
Summary; 

(2) A Special Grant Financial Status 
Report; and 

(3) A Quarterly Summary of 
Participant Characteristics (QSPC). The 
QSPC shall be required only for 
participants where the State 
coordination and special services or 
educational linkages funds are utilized 
to fund training and employment 
opportunities. A QSPC shall not be 
required for vocational education 
services since all participants will be 
involved in a prime sponsor program 
and will be reported through regular 
quarterly reports. 

(c) The Governor shall supply to each 
prime sponsor to which vocational 
education services are provided, a 
Special Grant Program Status Summary 
and a Special Grant Financial Status 
Report for funds expended in the prime 
sponsor’s area and shall submit a 
summary Special Grant Program Status 
Summary and a Special Grant Financial 
Status Report to the RA. 

(d) Each of the three reports in 
paragraph (b) of this section shall be 
submitted to the RA no later than 30 
days after the end of the reporting 
period. The narrative report required 
under paragraph (a) shall be submitted 
no later than 30 days after the end of the 
fiscal year. Instructions for completion 
of these reports are in the Forms 
Preparation Handbook. 

§ 677.42 Coordination with prime sponsor. 

(a) The financial and statistical 
information from the approved 
Nonfinancial Agreement Program 
Planning Summary and Budget 
Information Summary shall be entered 
into the relevant columns of the 
Governor’s Special Grant Program 
Planning Summary and Budget 
Information Summary. If the Governor's 
Special Grant Annual Plan has been 
signed prior to final approval of the 
Vocational Education Agreement, a 
modified Special Grant Program 
Summary and Budget Information 
Summary shall be submitted. 

(b) The prime sponsor shall provide 
on a quarterly basis to the State 
Vocational Education Board a list of the 
participants enrolled in classroom 
training under the nonfinancial 
agreement. The list shall include names, 
social security numbers, date of birth 
and Title under which enrolled. The 
State Vocational Education Board shall 


prepare the Vocational Education 
Program Status Summary and submit the 
report to the Governor for submittal to 
the RA. 

(c) The prime sponsor need not report 
the participant or financial information 
in the Program activity section on the 
Program Status Summary or their 
Financial Status Report unless prime 
sponsor funds are also expended. 

Subpart E—Transitional Employment 
Opportunities for the Economically 
Disadvantaged 

8677.51 Purpose. 

This Subpart contains the regulations 
governing prime sponsors for 
transitional employment opportunities 
for economically disadvantaged persons 
under Title II, Part D of the Act. This 
program provides public service 
employment only for unemployed, 
economically disadvantaged persons 
and provides related training and 
services to these individuals to enable 
them to move into employment or 
training not supported under the Act. 
This program targets resources to those 
structurally unemployed persons who 
lack the necessary skills and/or 
employment experience to enable them 
to successfully compete in the labor 
market. The program combines public 
service employment with other 
employment and training activities 
including employability counseling and 
job search assistance (sec. 231). 

8 677.52 Participant eligibility. 

Eligibility requirements applicable to 
this Subpart may be found in S 675.5-5. 

8 677.53 Activities and services. 

(a) Subject to the cost provisions of 

§ 677.58, prime sponsors shall use funds 
for entry-level public service 
employment, including projects, carried 
out by project applicants, or for 
activities authorized under 8 677.13 
(secs. 232(a)(1) and 234). 

(b) Prime sponsors shall periodically 
assess each participant in relation to 
that participant’s employability 
development plan to determine if the 
participant needs additional training or 
services (sec. 205(b)). 

(c) (1) For those public service 
employment participants who are 
determined, on the basis of their 
employability development plans, to be 
in need of additional training and 
services, appropriate training and 
services shall be given such 
participants, when such training and 
services are available from the prime 
sponsor or other sources in the area 
(sec. 232(a)(2)). 


(2) Training and services may be 
offered before, during, or after the public 
service employment to which they are 
related, in accordance with the 
participant’s employability development 
plan. 

(3) (i) For the purposes of meeting the 
requirements of 8 677.58(a)(l)(ii), 
training shall be in the form of 
classroom training or individualized 
instruction as described in 8 676.26-1 
which: 

(A) Provides technical skills and 
information required to perform a 
specific job or group of jobs; 

(B) Is designed to enhance the 
employability of the participant in terms 
of upgrading basic skills (e.g., remedial 
education); or 

(C) Provides skills in job-search 
techniques. 

(ii) Training shall not be in the form of 
on-the-job training. 

(d) Training and services conducted 
by program agents shall be coordinated 
with those conducted by the prime 
sponsor. 

(e) Prime sponsors should work with 
the Bureau of Apprenticeship and 
Training to develop public sector 
apprenticeship programs that provide 
training applicable to the private sector. 

(f) In carrying out PSE activities, the 
provisions of 8 676.73, relating to 
maintenance of effort, shall apply. 

(g) (1) Jobs shall be allocated among 
State and local public agencies and 
subdivisions thereof, such as 
educational agencies, within the prime 
sponsor’s jurisdiction, taking into 
account the number of unemployed 
persons within each area, their needs 
and skill levels, the needs of the 
agencies and the ratio of jobs in the area 
at each governmental level. The prime 
sponsor has the ultimate responsibility 
for determining the equitable 
distribution and for the selection, job 
structure, participant benefits, and all 
other aspects of the jobs funded under 
this Subpart 

(2) Jobs may also be allocated to 
private non-profit agencies such as 
educational, social service, and health 
agencies, which provide public services, 
within a prime sponsor's jurisdiction. 
Jobs may be allocated to such agencies 
provided: they offer public services for 
the general public and not primarily or 
exclusively for the benefit of their 
membership or constituencies; and they 
are determined to best serve the eligible 
population based on the considerations 
stated in paragraph (g)(1) of this section. 

(h) Where prime sponsors undertake 
public service employment in projects, 
the provisions of § 678.3(b), (c), and (d) 
shall apply. 
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§ 677.54 Eligibility for funds. 

(a) Prime sponsors, designated under 
§ 676.5. are eligible to receive funds 
under this Subpart. 

(b) (1) A jurisdiction or a combination 
of jurisdictions desiring to become a 
program agent shall so notify the prime 
sponsor, in writing, no later than May 
15, preceding the fiscal year in which 
such arrangement is to take effect. Prime 
sponsors shall subgrant to program 
agents those funds allocated to the 
prime sponsors for the use of those 
program agents (sec. 606(b)(1)). 

(2) Program agents shall have 
administrative responsibility for 
developing, funding, overseeing, and 
monitoring programs within their areas, 
consistent with the comprehensive 
employment and training plan. The 
subgrant shall be jointly developed by 
the prime sponsor and the program 
agent (sec. 606(b)(2)). 

(3) If a program agent fails to comply 
with paragraph (b)(2) of this section, the 
prime sponsor, after review and 
concurrence of the RA, shall ensure 
compliance by such action as 
reallocating funds to an alternative 
program agent to serve the area, or 
serving the area itself. 

(4) When two or more units of general 
local government attempt to qualify as 
program agents with respect to the same 
area, the designation provisions in 

5 676.5(b)(2) shall apply (sec. 606(b)(3)). 

§ 677.55 Allocation of funds. 

Funds shall be allocated by the 
Secretary in accordance with Section 
233 of the Act. 

§ 677.56 Annual plan aubpart 

(a) General, To receive financial 
assistance under Part D of Title II of the 
Act, a prime sponsor shall submit the 
following information as the Annual 
Plan Subpart which will become part of 
its Annual Plan: 

Narrative Description. 

Program Planning Summary. 

Budget Information Summary. 

Monthly Schedule, and 

PSE Occupational Summary. 

(b) Narrative Description, The 
narrative description shall include: 

(1) Objectives and Needs for 
Assistance. A breakout of the eligible 
population by race, sex, national origin, 
and age, and the planned level of 
services to be provided these groups in 
.terms of the percentage each group will 
constitute of those to be served (sec. 
103(b)(2)). Where the planned level of 
service to any significant segment varies 
above or below the group's incidence in 
the eligible population, a justification 
must be provided. 


(2) Results and Benefits. The results 
and benefits expected including: 

(i) Specific quantifiable performance 
and placement goals by program 
activity: 

(ii) Performance and placement goals 
with respect to groups designated to be 
served (sec. 103(b)(4)); 

(iii) The relationship between the 
prime sponsor's performance and 
placement goals and the Secretary's 
performance standards (sec. 103(b)(4)); 
and 

(iv) Non-quantifiable goals which the 
prime sponsor intends to achieve. 

(3) Approach. The approach to be 
used in producing the expected results 
and benefits, including: 

(i) Program activities and services to 
be provided, including a description of 
the arrangements for the provision of 
training and services that will assist 
participants in obtaining unsubsidized 
employment; 

(ii) How the prime sponsor will 
provide for an orderly transition from 
the number of jobs funded in the current 
fiscal year to the number of jobs that 
will be funded with the allocation for 
the next fiscal year (sec. 602(c)); 

(iii) The wages or salaries and fringe 
benefits for public service employment 
participatants and a comparison of 
these with the wages or salaries and 
fringe benefits paid to persons in similar 
public occupations by the same 
employer; levels of employment not 
supported under the Act; layoffs, and 
hiring and promotional breezes in each 
imploying agency (sec. 103(b)(10)); 

(iv) The methods to be used to ensure 
that, at the end of the fiscal year, the 
annual average wage rate does not 
exceed the area's required annual 
average wage rate, as described in 

§ 676.26—1(c)(3); 

(v) The methods to be used to 
determine wage rates if wage rates for 
comparable jobs have not been 
established; and 

(vi) How the public service 
employment program is integrated with 
other programs under the Act. 

(4) Service Deliverers. A list of the 
selected service deliverers and the 
services or facilities to be provided by 
each (summary of subrecipients and 
contractors). 

(c) Program Planning Summary (PPS). 
A PPS reflecting the goals and activities 
for the program year. 

(d) Budget Information Summary 
(BIS). A BIS containing the proposed 
budget and a list specifying the quantity 
and price of each piece of capital 
equipment exceeding $1,000 to be 
purchased during the fiscal year. 

(e) Monthly Schedule. A monthly 
schedule which contains an estimate of 


the total number of participants who 
will be enrolled in Title II, Part D 
programs at the end of each month and 
the total cumulative expenditures 
expected to have been incurred by the 
end of each month by the PSE and non- 
PSE programs. 

(f) Public Service Employment 
Occupational Summary. A Public 
Service employment Occupational 
Summary which includes a listing, by 
employing agency, of proposed public 
service employment positions and 
wages and a comparison of such wages 
with those paid persons in similar 
unsubsidized jobs. 

S 677.57 Wages and wage 
supplementation. 

Wages paid to public service 
employment participants and the 
supplementation of such wages shall be 
in accordance with 5 676.26-l(c) (sec. 
237). 

§ 677.56 Special cost provisions. 

(a) (1) Of the funds utilized by prime 
sponsors for project and non-project 
public service employment programs: 

(1) Not more than 10 percent may be 
contributed to the administrative cost 
pool (sec. 232(b)(1)); 

(ii) Not less than the following 
percentages shall be used only for 
training for PSE participants: 

(A) 10 percent of such funds available 
for expenditure after April 1,1979: 

(B) 15 percent of such funds for fiscal 
year 1980; 

(C) 20 percent of such funds for fiscal 
year 1981; 

(D) 22 percent of such funds for fiscal 
year 1982 (sec. 232(b)(2)). 

(iii) The remaining funds may be 
expended only for wages, fringe 
benefits, training and services to 
persons employed in public service 
employment (sec. 232(b)(3)). 

(2) Wages, a proportional share of 
fringe benefits, and allowances paid to 
PSE participants for the period of their 
training may be counted towards the 
percentage amounts that are required to 
be used for such training. Records of 
these wages, fringe benefits, and 
allowances shall be maintained 
separately by the prime sponsor to be 
available for audit. 

(b) Funds under this title may be 
utilized by prime sponsors for other 
activities as set forth in 5 677.13 for 
eligible persons not in PSE (sec. 234); 
however, not more than 10 percent of 
the funds utilized for such activities may 
be contributed to the administrative cost 
pool. 

(c) Unless otherwise agreed to, at 
least 50% of the amount available for 
administration of the program shall be 








23346 


Federal Register / Vol. 45 f No. 67 / Friday, April 4, 1980 / Proposed Rules 


available to program agents for 
administrative costs. 

PART 678 —PUBLIC SERVICE 
EMPLOYMENT PROGRAMS UNDER 
TITLE VI OF THE COMPREHENSIVE 
EMPLOYMENT AND TRAINING ACT 

Soc. 

678.1 Purpose. 

678.2 Participant eligibility. 

678.3 Activities and services. 

678.4 Eligibility for funds. 

678.5 Allocation of funds. 

678.8 Annual plan subpart. 

678.7 Wages and wage supplementation. 

678.8 Special cost provisions. 

Authority.—Sec. 126 of the Comprehensive 
Employment and Training Act (29 U.S.C. 801 
et seq.. Pub. L. 95-524 92 Stat. 1907). unless 
otherwise noted. 

§ 678.1 Purpose. 

This Part contains the regulations 
governing prime sponsors for 
countercyclical public service 
employment (PSE) under Title VI of the 
Act. This program provides temporary 
employment during periods of high 
unemployment when the national rate of 
unemployment is in excess of 4 percent. 
It is intended that the number of jobs 
funded shall be sufficient to provide 
jobs for 20 percent of the number of 
unemployed in excess of 4 percent, and, 
when the national rate of unemployment 
is in excess of 7 percent, to provide jobs 
for 25 percent of the number of 
unemployed in excess of 4 percent (sec. 
601). 

§ 678.2 Participant eligibility. 

Eligibility requirements applicable to 
this Part may be found in $ 675.5-6. 

§ 678.3 Activities and services. 

(a) Prime sponsors shall use at least 
fifty percent of the funds expended each 
fiscal year for PSE jobs in projects. 

(b) (1) Public service jobs in projects 
are not limited to entry level positions 
(sec. 605(a)). 

(2) To the extent feasible, all public 
service jobs shall be provided in 
occupational fields which are most 
likely to expand (sec. 122(m)). 

(c) Each prime sponsor shall establish 
procedures for its own use and the use 
of its program agents: 

(1) For notifying potential project 
applicants of the application process 
and cut-off date for acceptance of 
project applications; 

(2) For submitting, upon receipt, a 
copy of each project application to the 
prime sponsor's planning council to 
allow the council to submit comments 
and recommendations with respect to 
the project application. 

(d) Prime sponsors and program 
agents should provide at least one-third 


of the project funds to project applicants 
that are nonprofit organizations. 

(e) All projects shall be planned not to 
exceed eighteen months from their 
commencement. A project may be 
extended in increments of up to eighteen 
months, if, after a documented review of 
the project, the prime sponsor 
determines that the project has been 
effective. Projects may be extended for 
reasons such as: 

(1) Expanding the geographic area of 
the project; or 

(2) Expanding the project to serve 
additional persons; or 

(3) Expanding the scope and design of 
the original project; or 

(4) Continuing weatherization 
projects. 

(f) In addition to providing public 
service employment in projects, prime 
sponsors may utilize funds under this 
Part for entry level PSE not in such 
projects, in accordance with the special 
cost provisions in { 678.8. 

(g) (1) Jobs shall be allocated among 
State and local public agencies and 
subdivisions thereof, such as 
educational agencies, within the prime 
sponsor's jurisdiction, taking into 
account the number of unemployed 
persons within each area, their needs 
and skill levels, the needs of the 
agencies and the ratio of jobs in the area 
at each governmental level. The prime 
sponsor has the ultimate responsibility 
for determining the equitable 
distribution and for the selection, job 
structure, participant benefits and all 
other aspects of the jobs funded under 
this Part. 

(2) lobs may also be allocated to 
private nonprofit agencies which 
provide public services within a prime 
sponsor’s jurisdiction. Jobs may be 
allocated to such agencies provided: 
they offer public services for the general 
public and not primarily or exclusively 
for the benefit of their membership or 
constituencies; and they are determined 
to best serve the eligible population 
based on the considerations stated in 
5 678.3(g)(1). 

(h) Prime sponsors shall periodically 
assess each public service employment 
participant to determine whether the 
participant needs additional training, 
employability counseling or other 
services, in order to obtain unsubsidized 
employment Prime sponsors shall 
utilize funds in accordance with the 
special cost provisions in § 678.8(b)(l)(ii) 
to provide services, such as 
employability counseling, including job 
search techniques, intensified job 
development, and training, as described 
in $ 677.53(c)(3)(i), for public service 
employment participants to enable them 
to obtain unsubsidized employment 


Such training or services conducted by 
program agents shall be coordinated 
with those conducted by the prime 
sponsor. 

(1) Activities other than PSE 
authorized under Title II. Part A of Title 
HI. Title IV, and Title VII may be 
provided in accordance with the special 
cost provisions in $ 678.8(c) (sec. 610). 

(j) Prime sponsors should work with 
the Bureau of Apprenticeship and 
Training to develop public-sector 
apprenticeship programs that provide 
training applicable to the private sector. 

(k) In carrying out public service 
employment activities, the provisions of 
S 676.73 relating to maintenance of effort 
shall apply. 

§ 678.4 Eligibility for funds. 

(a) Prime sponsors, designated under 
$ 676.5, are eligible to receive funds 
under this Part. 

(b) (1) A jurisdiction or a combination 
of jurisdictions desiring to become a 
program agent shall so notify the prime 
sponsor, in writing, no later than May 15 
preceding the fiscal year in which such 
arrangement is to take effect. Prime 
sponsors shall subgrant to program 
agents those funds allocated to the 
prime sponsors for the use of those 
program agents (sec. 606(b)(1)). 

(2) Program agents shall have 
administrative responsibility for 
developing funding overseeing, and 
monitoring programs within their areas 
consistent with the comprehensive 
employment and training plan. The 
subgrant shall be jointly developed by 
the prime sponsor and the program 
agent (sec. 606(b)(2)). 

(3) If a program agent fails to comply 
with paragraph (b)(2) of this section, the 
prime sponsor, after review and 
concurrence of the RA, shall ensure 
compliance by such action as 
reallocating funds to an alternative 
program agent to serve the area, or 
serving the area itself. 

(4) When two or more units of general 
local governments attempt to qualify as 
program agents with respect to the same 
area, the designation provisions in 

§ 676.5(b)(2) shall apply (sec. 600(b)(3)). 

S 678.5 Allocation of funds. 

Funds shall be allocated by the 
Secretary in accordance with Section 
604 of the Act. 

§ 678.6 Annual plan subpart 

(a) General To receive financial 
assistance under Title VI of the Act, a 
prime sponsor shall submit the following 
information as the Annual Plan Subpart 
which will become part of its Annual 
Plan; Narrative Description, Program 
Planning Summary, Budget Information 
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Summary, Monthly Schedule, and PSE 
Occupational Summary. 

(b) Narrative Description. The 
narrative description shall include: 

(1) Objectives and needs for assistant 
A breakout of the eligible population by 
race, sex, national origin and age. and 
the planned level of services to be 
provided these groups in terms of the 
percentage each group will constitute of 
those to be served (sec. 103(b)(2)). 

Where the planned level of service to 
any significant segment varies above or 
below the group’s incidence in the 
eligible population, a justification must 
be provided. 

(2) Results and Benefits, The results 
and benefits expected including: 

(i) Specific quantifiable performance 
and placement goals by program 

activity: 

(ii) Performance and placement goals, 
with respect to groups designated to be 
served (sec. 103(b)(4)); 

(iii) The relationship between the 
prime sponsor’s performance and 
placement goals and the Secretary’s 
performance standards (sec. 103(b)(4)); 
and 

(iv) Non-quantifiable goals which the 
prime sponsor intends to achieve. 

(3) Approach . The approach to be 
used in producing the expected results 
and benefits including: 

(i) Program activities and services to 
be provided, including a description of 
the arrangements for the provision of 
training and services that will assist 
participants in obtaining unsubsidized 
employment; 

(ii) How the prime sponsor will 
provide for an orderly transition from 
the number of jobs funded in the current 
fiscal year to the number of jobs which 
will be funded with the allocation for 
the next fiscal year (sec. 602(c)); 

(iii) The extent to which the prime 
sponsor will supplement wages of 
persons other than those who were in 
the program on September 30,1978, 
including: 

(A) The maximum amount of funds 
used to supplement any one particular 
job funded under this Part; and 

(B) The total amount of funds used to 
supplement all jobs funded under this 
Part; 

(iv) The wage rates or salaries and 
fringe benefits for public service 
employment participants and a 
comparison of these with the wages or 
salaries and fringe benefits paid to 
persons in similar public occupations by 
the same employer, levels of 
employment not supported under the 
Act; layoffs, and hiring and promotional 
freezes in each employing agency (sec. 
103(b)(10); 


(v) The methods to be used to ensure 
that at the end of the fiseal year, the 
annual average wage rate does not 
exceed the area’s required annual 
average wage rate, as described in 

S 676.26-l(c)(3); 

(vi) The methods to be used to 
determine wage rates if wage rates for 
comparable jobs have not been 
established; and 

(vii) How the public service 
employment program is integrated with 
other programs under the Act. 

(4) Service Deliverers, A list of the 
selected deliverers and the services or 
facilities to be provided by each 
(summary of subrecipient and 
contractors). 

(c) Program Planning Summary (PPS), 
A PPS reflecting the goals and activities 
for the program year. 

(d) Budget Information Summary 
(BIS), A BIS containing the proposed 
budget and a list specifying the quantity 
and price of each piece of capital 
equipment exceeding $1,000 to be 
purchased during the fiscal year. 

(e) Monthly Schedule. A monthly 
schedule which contains an estimate of 
the total number of participants who 
will be enrolled in Title VI programs at 
the end of each month, and the total 
cumulative expenditures expected to 
have been incurred by the end of each 
month by the PSE and non-PSE 
programs. 

(f) Public Service Employment 
Occupational Summary. A Public 
Service Employment Occupational 
Summary which includes a listing by 
employing agency of proposed public 
service employment positions and 
wages and a comparison of such wages 
with those paid persons in similar 
unsubsidized jobs. 

§ 678.7 Wages and wage 
supplementation. 

(a) Wages paid to public service 
employment participants and the 
supplementation of such wages shall be 
in accordance with $ 676.26-l(c) (sec. 
608). 

(b) Wages paid to public service 
employees hired on or after January 26, 
1979 under this Part may be 
supplemented by additional wages from 
non-CETA sources only if: 

(1) The total amount of funds used in 
any fiscal year to provide such 
supplemented wages does not exceed an 
amount equal to 10 percent of the prime 
sponsor’s Title VI allocation for such 
fiscal year, and 

(2) The wage supplementation to any 
public service employee is not at a rate 
which exceeds: 


(i) Ten percent of the maximum wage 
applicable for the prime sponsor's area; 
or 

(ii) Twenty percent of the maximum 
wage applicable for the prime sponsor’s 
area in any area where the average 
wage rate (during the period for which 
the most recent data is available) in 
employment covered under Federal or 
State unemployment compensation laws 
(without regard to any limitation on 'the 
amount of such wages subject to 
contribution under such law) exceed) 

125 percent, but does not exceed 150 
percent, of the national average wage 
rate in such employment; or 

(iii) In areas where the maximum 
wage for a fiscal year decreases from 
the maximum wage in a previous year, 
the rate for the previous year pursuant 
to paragraphs (b)(2)(i) and (ii) of this 
section. 

(c) Any public service employee hired 
between September 30.1978, and 
January 28,1979, receiving wages 
supplemented from non-CETA sources 
may continue to receive such wage after 
January 26,1979, only if such 
supplementation is in accordance with 
the provisions in paragraph (b) of this 
section. 

(d) Any PSE participant who was on 
September 30,1978, receiving wages 
from non-CETA sources may continue to 
receive such wages, and may receive 
any subsequent increase which is either 
a bona fide cost of living increase or a 
scheduled raise, so long as the 
participant remains in the same position 
or a PSE position with the same or lower 
wage rate. These wages are not subject 
to die limitations of, nor counted in 
determining compliance with, paragraph 
(b) of this section (sec. 122(i)(3)(B)). 

Any PSE pa rticip ant who was 
receiving only CETA wages on 
September 30,1978, at a rate less than 
$10,000 a year may have such wages 
supplemented above the $10,000 rate 
from non-CETA sources after September 
30,1978, if such increase is the result of 
a bona-fide cost of living increase or a 
scheduled raise, and the person remains 
in the same position. These wages are 
not subject to the limitations of, nor 
counted in determining compliance with, 
paragraph (b) of this section. 

(f) When a public service employment 
participant, hired after September 30, 
1978, is eligible for a promotion, a 
general salary increase or overtime pay, 
the employer shall pay from non-CETA 
funding sources that amount in excess of 
the maximum amount payable from 
CETA funds as well as a pro rata share 
of the increased fringe benefits, unless 
such payments would be in violation of 
the limitations on public service wage 
supplementation contained in paragraph 
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(b) of this section. If such payment 
would be in violation, then the 
participants affected must be 
transferred to other positions or be 
terminated. 

(g) In areas where the maximum wage 
is adjusted upward for a new fiscal year, 
the non-CETA portion shall not be 
reduced for any participant hired during 
a previous fiscal year until the 
incumbent participant leaves the 
position or until the next employing 
agency’s budget cycle, whichever comes 
earlier. 

§ 678.8 Special cost provisions. 

(a) In accordance with § 678.3(a), 
prime sponsors shall use at least fifty 
percent of the funds received under this 
Part for public service jobs in projects. 

(b) (1) Of the funds utilized by prime 
sponsors for project and non-project 
public service employment programs: 

(1) At least 80 percent shall be 
expended for wages and fringe benefits 
(sec. 603(a)); 

(ii) At least 5 percent shall be 
expended for training and services to 
PSE participants employed in public 
service jobs under this Part (sec. 603(a)); 

(ill) Not more than 15 percent may be 
contributed to the administrative cost 
pool (sec. 603(a)). 

(2) Wages, a proportional share of 
fringe benefits, and allowances paid to 
PSE participants for the period of their 
training or services may be counted 
towards the percentage amounts that 
are required to be used for such training 
or services. Records of these wages, 
fringe benefits, and allowances shall be 
maintained separately by the prime 
sponsor to be available for audit. 

(c) Funds under Title VI may be 
utilized by prime sponsors for activities 
and services other than PSE. authorized 
under Title II. Part A of Title III, Title IV 
and Title VII for eligible persons not in 
PSE (sec. 610). Not more than 20 percent 
of the funds utilized for such activities 
may be contributed to the 
administrative cost pool. 

(d) Unless otherwise agreed to, at 
least 50 percent of the amount available 
for administration of the program shall 
be available to program agents for 
administrative costs. 

PART 679—PRIVATE SECTOR 
INITIATIVE PROGRAM FOR THE 
ECONOMICALLY DISADVANTAGED 
UNDER THE COMPREHENSIVE 
EMPLOYMENT AND TRAINING ACT 

679.1 Scope and purpose. 

679.2 Participant eligibility. 

679.3 Private Industry Councils (PIC’s). 

679.3- 1 Purpose. 

679.3- 2 Appointment of PIC members. 


Sec. 

679.3- 3 Chairperson. 

679.3- 4 Organizational position. 

679.3- 5 Staff. 

679.3- 6 Multijurisdictional PICs. 

679.3- 7 Functions of the PIC. 

679.3- 8 Accountability. 

679.3- 9 Conflict of interest. 

679.4 Allocation of funds. 

679.5 Annual plan subpart. 

679.6 Administrative standards and 
procedures. 

679.7 Allowable activities. 

Authority: Sec. 128 of the Comprehensive 
Employment and Training Act (29 U.S.C. 801 
et seq„ PX. 95-524,92 Stat. 1907), unless 
otherwise noted. 

§ 679.1 Scope and purpose. 

This Part contains the regulations for 
activities under Title VII of the Act. 
known as the Private Sector Initiative 
Program. 

(a) Title VII of the Act is a 
demonstration Title. It authorizes a 
variety of approaches to increase the 
involvement of the business community 
in employment and training activities 
under the Act. 

(b) Title VII is designed to increase 
private sector employment and training 
opportunities for persons eligible under 
this Part. 

(c) As a primary vehicle to assist 
prime sponsors in meeting these goals, 
Title VII provides for the establishment 
of Private Industry Councils (PIC’s) 
which are to participate jointly with the 
prime sponsor in the local development 
and implementation of programs under 
this Part, and to consult with the prime 
sponsor on other employment and 
training activities. Title VII encourages 
the formulation of a local partnership 
between the private sector and the 
prime sponsor in order to meet its 
purposes. 

(d) The ultimate goal of Title VII is to 
increase private sector employment and 
training opportunities under all Titles of 
the Act, commensurate with reduced 
emphasis on public and private 
nonprofit subsidized employment. 

(e) An important thrust of the Act is to 
provide for maximum feasible 
coordination of programs under the Act 
with related functions supported by the 
Department and by other Federal, State 
and local agencies. Accordingly, PIC’s 
formed by prime sponsors to assist in 
Title VII implementation are encouraged 
to work with Job Service Improvement 
Program (JSIP) employer committees, the 
Bureau of Apprenticeship and Training, 
and State Apprenticeship Councils, as 
well as the Economic Development 
Administration, Small Business 
Administration, Community Services 
Administration, and U.S. Department of 
Housing and Urban Development among 
others, in order to increase the 


effectiveness of programs under this 
Part and under the Act in securing 
employment for economically 
disadvantaged persons (sec. 701). 

(f) This Part in conjunction with Parts 
675 through 677, Subpart B, comprise the 
regulations for Title VII of the Act. 

§ 679.2 Participant eligibility 

Eligibility requirements applicable to 
this Part may be found in 5 675.5-7. 

§ 679.3 Private Industry Councils (PIC’s). 

§679.3-1 Purpose. 

(a) To receive financial assistance 
under this Part, each prime sponsor shall 
establish a Private Industry Council 
(PIC). Its purpose shall be to increase 
the involvement of the business 
community, including small business, 
minority business enterprises, and labor 
organizations in employment and 
training activities under the Act, and to 
increase private sector employment 
opportunities for economically 
disadvantaged persons (secs. 701 and 
704(a)(1)). 

(b) Given the diversity of local 
circumstances and the differing 
environments in which PIC’s will 
operate, the structure, level of activity, 
and composition of PIC’s may vary 
considerably from one prime sponsor 
jurisdiction to another. 

(c) Generally, meetings of the PIC 
shall be open and accessible to the 
general public, and minutes shall be 
maintained. 

§ 679.3-2 Appointment of PIC members. 

Each prime sponsor shall appoint the 
members of the PIC (sec. 704). 

(a) General. (1) A majority of the PIC 
membership shall be representatives of 
industry and business (including small 
business and minority business 
enterprises). The PIC shall also include 
members representing organized labor, 
community-based organizations, and 
educational agencies and institutions. 

(2) Existing local councils or 
committees may be designated or 
adapted to serve as the PIC (sec. 704(a)). 

(3) The prime sponsor shall make 
ultimate decisions regarding the 
membership of the PIC after soliciting 
and considering the recommendations of 
the business and industrial community. 
Additionally, the prime sponsor should 
consult with labor organizations, 
community-based organizations, 
educational agencies and institutions, 
the appropriate apprenticeship agency, 
the State employment security agency 
(SESA), and women’s organizations, 
existing councils and committees, and 
other organizations expressing an 
interest in the Title VII program (sec. 
704(a)). 
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(4) In prime sponsor jurisdictions in 
which a National Alliance of Business 
(NAB) metro organization exists, it 
should be given consideration in the 
establishment of the PIC. 

(5) Nothing in this section is meant to 
give a presumptive role to any particular 
organization in the establishment of the 
PIC (sec. 704(d)). 

(b) Business and industry members. 

(1) The prime sponsor shall make every 
effort to recruit business and industry 
members for the PIC who will be 
representative of the private for profit 
employment community in terms of the 
types of business represented, such as 
small businesses, minority-owned 
businesses, businesses owned by 
women and others reflective of the 
commercial and industrial makeup of 
the area (sea 704(a)(1)). 

(2) Where possible, at least half of the 
industry and business representatives 
shall be representatives from small 
business. For purposes of this 
requirement, “small business” means 
any private for profit enterprise 
employing five hundred or fewer 
employees (sec. 704(a) (1) and (2)). 

(3) Minority business enterprises shall 
be represented on the PIC, at least 
consistent with their representation in 
the business community (sec. 704(a)(1)). 

(4) Prime sponsors may consider 
either the residence of the prospective 
PIC member or the location of the 
business or organization with which that 
person is associated in considering 
appointments to the PIC. 

(c) Other required members. At least 
one representative of each of the 
following shall be included among the 
PIC membership: 

(1) Organized labor. In appointing 
members from organized labor, the 
prime sponsor should consult State or 
central labor bodies, building and 
construction trades councils, the Human 
Resources Development Institute 
(HRDI), appropriate apprenticeship 
agencies, and unions representing major 
occupations in the area. 

(2) Community-based organizations 
that have demonstrated to the prime 
sponsor a record of effectiveness in their 
relationships with the business 
community. 

(3) Educational agencies and 
institutions that have demonstrated to 
the prime sponsor a record of 
effectiveness in providing education or 
vocational training oriented toward the 
needs of the business community. 

(d) Other members. Prime sponsors 
may also appoint to the PIC other 
members, such as representatives of 
persons eligible to participate in 
activities under this Part and 
representatives of organizations having 


unique relationships to both the CETA 
system and the private sector, such as 
SESA's and appropriate apprenticeship 
agencies (sec. 704(a)(1)). 

§ 679.3-3 Chairperson. 

(a) A chairperson pro tern from the 
business and industrial community 
should be appointed by the prime 
sponsor to assist in identifying potential 
members and in establishment of the 
PIC. 

(b) Once established, the PIC shall 
have a permanent chairperson selected 
by the members of the PIC, who should 
be a representative of business and 
industiy. 

§ 679.3-4 Organizational position. 

(a) The organizational position 
occupied by the PIC within the overall 
employment and training delivery 
system shall be determined by the prime 
sponsor in consultation with the PIC. 
Such position and relationship shall be 
designed to enable the PIC to carry out 
its responsibilities. 

(b) To carry out its duties, the PIC 
should appoint subcommittees to deal 
with particular areas of concern and 
secure, either through its staff or other 
means, the expertise of persons in the 

rivate sector having knowledge of 
usiness practices and policies (sec. 
704(c)). 

(c) PIC relationship to the prime 
sponsor's planning council. 

(1) The activities of the PIC shall be 
coordinated by the prime sponsor with 
those of the prime sponsor’s planning 
council, and area planning bodies in the 
case of State prime sponsors. The 
planning council shall be consulted in 
the development of the Title VII 
program, and shall be afforded the 
opportunity to review and comment on 
the Title VII Annual Plan subpart (sec. 
703(b)(4)). 

(2) For purposes of Title VII, the PIC 
shall not be subordinate in its authority 
to the prime sponsor's planning council. 

(3) The PIC chairperson (or designee) 
shall, at a minimum, serve as an ex 
officio, nonvoting member of the prime 
sponsor's planning council, and the 
chairperson (or designee) of the prime 
sponsor's planning council shall, at a 
minimum, serve as an ex officio, 
nonvoting member of the PIC. However, 
the prime sponsor may assign either 
chairperson the status of a full voting 
member on the respective councils (sea 
704(b)). 

(d) Due to the unique nature of 
Balance-of-State organizational 
structures, such prime sponsors are 
authorized to develop alternate 
measures regarding the organization and 


structure of PIC's, such as PIC’s covering 
sub-State planning areas, a single PIC 
for the entire prime sponsor jurisdiction 
with a decentralized staff, and other 
special arrangements. 

§679.3-5 Staff. 

The PIC shall be appropriately staffed, 
commensurate with its responsibilities. 
The staffing composition of the PIC shall 
be determined through mutual 
agreement between the PIC and the 
prime sponsor. 

(a) When the PIC is a subgrantee or 
contractor of the prime sponsor, staff 
shall be hired in a manner consistent 
with that status and with the terms of 
the PIC8 subgrant or contract with the 
prime sponsor. 

(b) If the PIC is other than a 
subgrantee or contractor, it shall be 
consulted by the prime sponsor on the 
matter of its staffing. To the extent 
possible, consistent with applicable 
personnel rules, the PIC should be party 
to decisions on staff selection or hiring. 

§ 679.3-6 Multljurisdictional PIC's. 

A PIC may be established to cover 
more than one prime sponsor area, 
pursuant to arrangements and written 
agreements between the prime sponsors 
and the PIC. 

(a) A PIC may be established to cover 
a multijurisdictional area with the 
affected prime sponsors submitting and 
reporting upon separate Title VII Annual 
Plan subparts. 

(b) The above approach does not 
preclude other arrangements. Prime 
sponsors may propose alternatives as 
part of their Title VII Annual Plan 
Subpart The RA may approve such 
arrangements after considering the 
desirability of the proposed 
arrangements in view of the purposes of 
Title VII and after reviewing their 
feasibility in terms of reporting and 
otherwise meeting Comprehensive 
Employment and Training Plan 
requirements of § 676.9, § 676.10 and 

§ 676.11. 

(c) Financial incentives shall be 
provided to prime sponsors establishing 
multijurisdictional PICs that meet 
criteria discussed in § 679.4.(b)(2) (secs. 
702(b) and 704(a)(1)). 

§ 679.3-7 Functions of the PIC. 

The prime sponsor and the Private 
Industry Council shall determine those 
functions that the PIC will perform, 
based upon local conditions, the 
interests of the private sector, and the 
needs of the community. Those 
functions include the following, among 
others: 

(a) General. (1) The PIC shall serve as 
an intermediary to assist the local 
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employment and training structure to 
become more responsive to the business 
community. 

(2) The PIC shall serve as the business 
and industry contact point in the local 
employment and training system, to 
present the private sector's view and 
recommendations for making programs 
more responsive to local employment 
needs. 

(3) The PIC shall advise and provide 
direction to the local employment and 
training system on ways to increase 
private sector job placements for 
persons eligible under this Part (secs. 

701 and 704(c)). 

(b) Planning and coordination. (1) The 
PIC shall, in conjunction with the prime 
sponsor, design and develop the Title 
VII program and subpart to the prime 
sponsor's Annual Plan (sec. 703(b)). 

(2) In designing the plan, and on a 
continuing basis, the PIC shall analyze 
private sector job opportunities, 
including estimates by occupation, 
industry, and location. The analysis 
should survey employment demands in 
the private sector and training 
possibilities, such as apprenticeship, in 
order to develop projections of short and 
long range labor needs, and to refine 
employment and training programing so 
that it becomes increasingly responsive 
to private sector labor needs. In 
undertaking such analysis, the PIC 
should assess and utilize information 
contained in economic development 
plans for the area and currently 
available labor market information from 
sources already in place, such as the 
SESA and appropriate apprenticeship 
agencies (sec. 703(b)(3)). 

(3) The PIC should, in conjunction 
with the prime sponsor, develop specific 
private sector employment and training 
projects. 

(4) The PIC should, in conjunction 
with the prime sponsor, develop criteria 
for the types of occupations to be 
selected for the expenditure of training 
funds. 

(5) The PIC should, in conjunction 
with the prime sponsor, develop 
standards and specifications for training 
in particular occupations. 

(6) In designing the plan, the PIC and 
prime sponsor should, to the extent 
possible, ensure that the plan is 
consistent with plans, funding 
applications and grants for programs 
related to private sector employment 
and training which are funded by other 
Federal agencies. For planning purposes 
and to coordinate with activities under 
other Federal programs, the PIC and 
prime sponsor should where possible 
review and comment on such plans and 
funding applications, especially 
regarding ways in which they affect 


employment and training, including 
apprenticeship, in the private sector 
(including those of the Economic 
Development Administration. 
Department of Housing and Urban 
Development, Small Business 
Administration and Community Services 
Administration) (secs. 103(a)(20), 704(c) 
and 705(a)(4)). 

(7) The PIC should consult with the 
prime sponsor and its planning council 
during the development of, and shall 
have the opportunity to review and 
comment on. other Annual Plan subparts 
under the Act (sec. 704(c)). 

(8) In undertaking activities under this 
Part, the requirements of $ 676.24, 

"Labor organization consultation and/or 
concurrence", shall be observed. 

(c) Operational functions. (1) The PIC 
should actively solicit public and private 
support for and participation in the 
Private Sector Initiative Program and 
other programs and activities designed 
to increase private sector employment 
and training opportunities for persons 
who are economically disadvantaged. 

(2) The prime sponsor may involve the 
PIC through arrangements and written 
agreements so that the PIC can carry out 
its responsibilities. In particular, the PIC 
should be involved with the SESA, Job 
Service Improvement Program (JSIP) 
Committees, local WIN sponsors and 
other private sector intermediaries in 
marketing and disseminating 
information .on the Targeted Jobs Tax 
Credit, created by the Revenue Act of 
1978 (P.L 95-600), and the WIN Tax 
Credit. 

(3) The prime sponsor and the PIC 
may decide that the PIC will administer 
and directly operate local private sector 
employment and training programs. 

Such an operational function could 
involve directly marketing on-the-job 
and other training agreements with 
private employers, developing training 
programs, entering into contracts with 
private firms, community-based 
organizations, educational agencies and 
institutions and SESA's and other 
related activities. Consistent with State 
and local law, PICs may incorporate for 
these purposes. 

(4) Organizations represented on the 
PIC may be directly involved in the 
operation of employment and training 
programs funded under this Part, 
consistent with the conflict of interest 
provisions of { 679.3-9. 

(5) In accordance with S 676.38(b), the 
PIC may participate with the prime 
sponsor in developing criteria for the 
selection of any nongovernmental 
organization, association, firm or other 
entity for the conduct of programs or 
activities under this Part (secs. 121(o) 
and 704(c)). 


(d) Review and Assessment. (1) The 
PIC shall participate with the prime 
sponsor in overseeing activities under 
this Part. Programs under this Part are 
subject to the prime sponsor's 
monitoring responsibilities (sec. 704(c)). 

(2) The PIC may. in consultation with 
the prime sponsor, identify the factors to 
be addressed in an assessment of the 
effectiveness of activities under this 
Part. 

(3) In consultation with existing 
groups, such as JSIP employer 
committees and prime sponsor's 
planning and youth councils, the PIC 
may examine the performance of the 
local CETA and SESA delivery system 
to determine how to better meet the 
needs of business and industry and 
increase private sector employment 
opportunities for the economically 
disadvantaged, and advise the prime 
sponsor and the SESA of its 
observations and recommendations 
(sec. 704(c)). 

(e) Nothing in this section is intended 
to limit the functions of the PIC, with 
respect to assisting the prime sponsor to 
improve the responsiveness of 
employment and training programs to 
employment opportunities in the private 
sector. The business community should 
be involved in determining the functions 
of the PIC so that these will be 
responsive to the needs and interests of 
business and industry. 

§ 679.3-8 Accountability. 

The Department holds the prime 
sponsor accountable for activities 
conducted and funds expended under 
this Part. 

(a) The PIC, in working with the prime 
sponsor to develop activities under this 
Part, must recognize the prime sponsor’s 
ultimate liability for all of the PIC's 
activities. The PIC and the prime 
sponsor are thus both responsible for 
program performance, and the 
Department in assessing the Title VII 
program will take both the prime 
sponsor's and the PIC’s performance of 
functions into account. 

(b) Where the PIC is a contractor or 
subgrantee of the prime sponsor, it is 
financially liable to the prime sponsor 
for funds received. 

5 679.3-9 Conflict of interest 

(a) Except for voting on the Title VII 
Annual Plan Subpart no member of the 
PIC may cast a vote on any matter 
which has a direct bearing on services 
to be provided by that member or by 
any organization which such member 
directly represents on any matter which 
would financially benefit such member 
or any organization such member 
represents. 
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(b) Contracts in excess of $10,000 
between the PIC and any private 
organization with which a PIC member 
is associated as an officer, member or 
employee shall be subject to the final 
written approval of the prime sponsor, 
prior to execution of the contract or 
subgrant. 

(c) In addition, the provisions of 
§ 676.62 (b) and (c) apply. 

§ 679.4 Allocation of funds. 

(a) Prime sponsor basic allocations . 
Ninety-five percent of funds available 
under Title VII of the Act shall be 
allocated to prime sponsors as provided 
in section 202(a) of the Act except that: 

(1) In order to ensure that every prime 
sponsor receives an allocation of 
sufficient size to mount a viable 
program, a minimum allocation level 
may be established; and 

(2) in the case of Guam, the Virgin 
Islands, American Samoa, the Trust 
Territory of the Pacific Islands, and 
Northern Marianas, these shall be 
allocated the same percentage of Title 
VII funds as the percentage of Title II 
Parts A, B and C funds allocated to 
them. 

(b) Other allocations. The remaining 
five percent of the funds shall be 
allocated in the following manner: 

(1) Assistance to Native American 
entities. No less than two percent of the 
total funds available under Title VR of 
the Act will be used to support Title VR 
programs for Native American entities 
described in sections 302(c)(1)(A) and 
(B) of the Act 

(2) Assistance to prime sponsors who 
establish a single Private Industry 
Council. Additional funds shall be 
provided to prime sponsors who 
establish a single Private Industry 
Council that serves a substantial portion 
of a functioning labor market area, as 
determined by the Secretary. Included 
may be: 

(i) An existing consortium covering a 
substantial portion of a functioning 
labor market area that qualifies for 
incentive funds under § 676.4(c); 

(ii) Two or more prime sponsors 
establishing a PIC that serves at least 
75% of a functioning labor market area; 
and 

(iii) To the extent that funding is 
available, other combinations of prime 
sponsors forming a single PIC (sec. 

702(b)). 

(c) Funds may be reallocated pursuant 
to the provisions of 5 676.47 (sec. 108). 

§ 679.5 Annual plan subpart 

(a) General. To receive financial 
assistance under this Part, a prime 
sponsor shall submit the following 
information, which will become part of 


the Annual Plan as described In 
5 676.11. This subpart shall consist of a 
Narrative Description, Statement of 
Concurrence, Program Planning 
Summary, and Budget Information 
Summary, specific to Title VII (sec. 
103(b)). 

(b) The prime sponsor shall transmit a 
copy of the Title VH Annual Plan 
subpart to the prime sponsor’s planning 
council, to appropriate labor 
organizations, community-based 
organizations, educational agencies and 
institutions. Overall Economic 
Development Program committees and 
to such other parties as are required by 
5 676.12(d). The comment and 
publication procedures of { 676.12 apply 
to this Part (secs. 703{b) (4) and (5)). 

(c) The Annual Plan subpart shall 
have the concurrence of both the PIC 
and the prime sponsor in order to be 
approved. Therefore, a Statement of 
Concurrence shall be submitted, 
signifying the concurrence of the PIC 
and the prime sponsor with the contents 
of the Annual Plan subpart or any 
modifications thereto. 

(d) Narrative Description. The 
narrative description shall include: 

(1) Objectives and need for 
assistance, (i) State the objectives and 
need for funding under this Part, 
including an identification of private 
sector occupations where there are 
labor shortages. 

(ii) Analyze the eligible population by 
race, sex, national origin and age, and 
present the planned levels of service to 
be provided these significant segments 
in terms of the percent each group will 
constitute of those to be served (sec. 
103(b)(2)). Where the planned level of 
service to any significant segment varies 
above or below the group’s incidence in 
the eligible population, a justification 
must be provided. 

(2) Results and benefits. Provide a 
statement on: 

(i) Specific quantified performance 
and placement goals, by program 
activity. 

(ii) Any performance and placement 
goals with respect to groups designated 
to be served (sea 103(b)(4)). 

(iii) Explain any variation between 
such performance and placement goals 
and the Secretary’s performance 
standards (sea 103(b)(4)). 

(iv) Any nonquantifiable goals or 
outcomes. 

(3) Approach. Provide a description of: 

(i) The specific activities to be 

conducted, and how these activities will 
be integrated with other training and 
placement activities under the Act (sec. 
703(a)). 


(ii) The procedures and standards to 
be used for the selection of occupations 
in which training is to be provided. 

(iii) The system that will be used to 
review and assess the success of 
activities, including a description of the 
role of the PIC. 

(4) Private Industry Council (PIC). 
Provide the following: 

(i) The responsibilities assumed and 
the functions to be performed by the 
Private Industry Council in the planning, 
operation and review of programs. 

(ii) A list of the PIC membership 
indicating representation from among 
those membership categories identified 
in § 679.3-2. 

(iii) Staffing arrangements for support 
of the PIC agreed upon the PIC and the 
prime sponsor. 

(iv) A description of procedures 
established to ensure periodic 
consultation and coordination of activity 
between the PIC and the prime 
sponsor’s planning council and other 
appropriate agencies in the labor markrt 
area. 

(v) For multi jurisdictional PIC’s 
(except for existing consortia) identify 
the geographic area to be served, the 
prime sponsors participating, 
administrative and programmatic 
relationships between the PIC and the 
participating prime sponsors and the 
functions to be performed by each. A 
copy of the written agreement cited in 
S 679.3-6 must be included as an 
attachment to the Annual Plan Subpart. 

(e) Statement of Concurrence. This 
statement documents the concurrence of 
the PIC and the prime sponsor with the 
contents of the Annual Plan Subpart. 

(f) Program Planning Summary (PPS). 
The PPS reflects the goals, objectives 
and activities planned under Title VII 
for the program year. 

(g) Budget Information Summary 
(BIS). The BIS contains the planned 
budget under Title VR for the program 
year. 

(h) Attach a list of all organizations 
who were sent a copy of the Annual 
Plan subpart for review and comment. 

§ 679.6 Administrative standards and 
procedures. 

(a) General. The General Provisions of 
{ 676 shall apply except as otherwise 
indicated. 

(b) Allowable costs and cost 
allocation. The provisions of $ 676.40 
and { 676.41 shall apply to programs 
under Title VR except as follows: 

(1) Employment generating services. 

(i) For programs funded under Title 
VR only, costs for activities which are 
not directly related to the immediate 
provision of training or employment for 
participants but which are intended to 
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result in the creation or expansion of 
employment opportunities for persons 
eligible under this Part may be classified 
as employment generating services and 
charged to the "Services'* cost category. 
Examples are: 

(A) Those items enumerated in 
paragraphs (b)(1). (2). (3). (4). (6). (7), (9), 

(10). (12). (13). (14) and (15) of ( 679.7. 
Allowable Activities. 

(B) The costs for the salaries and 
fringe benefits of labor market and 
program analysts, for consultants under 
contract for employment generating 
services, and for technical assistance to 
contractors and subgrantees. 

(ii) While such activities are 
allowable and desirable under Title VII, 
no more than 30 percent of a prime 
sponsor's Title VII funds may be used 
for employment generating services. 

(iii) The program activity against 
which the costs for employment 
generating services are to be allocated is 
"Other Activities.” 

(iv) No costs attributable to the 
general administration of the Title VII 
program shall be charged to the 
"Services” cost category. 

(2) Administrative costs . (i) For 
purposes of Title VII. administrative 
costs are those costs which fall within 
the category of administration as 
defined in § 676.41—1(f), exclusive of 
employment generating services. 

(ii) The total amount of funds 
expended for administration by all 
prime sponsors in carrying out programs 
under this Part 6hall not exceed 20 
percent of the total expenditures for all 
prime sponsor Title VII programs. Each 
prime sponsor and PIC must make every 
effort to limit administrative costs to 
only those that are necessary to assure 
the effective operation of programs 
under this Part If the prime sponsor and 
PIC determine that more than 20 percent 
is necessary to operate the planned 
program, a higher amount may be 
requested by providing a satisfactory 
explanation of the need for such amount 
in the Title VII Annual Plan Subpart. 

The special needs of urban and rural 
areas and other relevant factors shall be 
considered by the RA in reviewing 
requests for administrative costs in 
excess of 20 percent (sec. 705(b)). 

(iii) It is recognized that startup and 
initial implementation of programs 
under this Part may require 
administrative expenditures greater 
than those necessary for the operation 
of established program. Thus, it should 
subsequently become possible for 
administrative costs to be reduced such 
that they are brought to a more 
appropriate level of 10 percent. Prime 
sponsors and PIC's should therefore 


plan to reduce administrative costs after 
startup and initial implementation. * 

(3) Payments to private-for-profit 
employers through methods not 
specifically authorized under Parts 676 
through 677, Subpart B shall not be 
allowable unless and until the method of 
payment is explained in advance and 
authorization for its use is specifically 
granted. Prime sponsors shall transmit 
to the RA requests to permit such new 
payment methods. The RA shall 
transmit such requests, with comments 
and recommendations, to the Assistant 
Secretary for Employment and Training. 
Action on a request shall be taken 
within 60 days after the prime sponsor's 
submission of the request to the RA. 
Nothing in this paragraph authorizes 
wage subsidies (sec. 703(c)). 

{ 679.7 Allowable activities. 

Funds under this Part shall be used to 
augment private sector-related activities 
under Part 677, including on-the-job 
training with private employers (sec. 
703(b)(2)). Funds shall be used to 
provide employment and training and 
related activities consistent with the 
purposes of Title VII including: 

(a) Activities and services authorized 
in 5 677.13; 

(b) Upgrading and retraining in 
accordance with $ 675.5-7, and Subpart 
C of Part 677; and; 

(c) The following: 

(1) Coordinating programs of jobs and 
training and education enabling 
individuals to work for a private 
employer while attending an education 
or training program; 

(2) Developing a small business intern 
program to provide practical training 
enabling youths and other individuals to 
work in small business firms to acquire 
first-hand knowledge and management 
experience about small business; 

(3) Developing relationships between 
employment and training programs, 
educational institutions, and the private 
sector; 

(4) Developing useful methods for 
collecting information about Federal 
Government procurement contracts with 
private employers, new and planned 
publicly supported projects such as 
public works, economic development 
and community development programs, 
transportation revitalization, alternative 
energy technology development, 
demonstration, and utilization projects, 
energy conservation projects, and 
rehabilitation of low-income housing as 
part of a community revitalization or 
stabilization effort, which provide work 
through private sector contractors; 

(5) Conducting innovative cooperative 
education programs for youths in 
secondary and postsecondary schools 


designed to coordinate educational 
programs with work in the private 
sector; 

(6) Developing and marketing model 
contracts designed to reduce the 
administrative burden on the employer 
and model contracts to meet the needs 
of specific occupations and industries; 

(7) Coordinating programs under this 
Part with other job development, 
placement, and employment and 
training activities carried out by public 
and private agencies; 

(8) Providing on-the-job training 
subsidies on a declining ratio to wages 
over the period of training; 

(9) Providing followup services with 
employees placed in private 
employment and employers who hire 
recipients of services under the Act; 

(10) Encouraging employers to 
develop job skill requirement forecasts 
and to coordinate such forecasts with 
prime sponsors; 

(11) Using direct contracts for training 
and employment programs with private 
for profit and private nonprofit 
organizations; 

(12) Developing apprenticeship or 
comparable high-skill training programs 
for workers regardless of age in 
occupations where such programs do 
not presently exist in the area; 

(13) Increasing opportunities for 
upgrading from entry level jobs by 
providing counseling and other services 
to employees and employers beyond 
initial training periods; 

(14) Providing technical assistance to 
private employers to reduce the 
administrative burden of employment 
and training programs; 

(15) Disseminating information to 
private employers so that they may 
more fully utilize programs under die 
Act; and 

(16) Other program activities which 
demonstrate effective approaches to the 
training and employment of persons 
eligible to participate in programs under 
this Part (sec. 705(a)). 

Signed in Washington. D.C., this 24th day 
of March 1980. 

Ray Marshall, 

Secretary of Labor. 
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ENDANGERED SPECIES COMMITTEE 

50 CFR Part 450, 451,452, and 453 

Final Rules on Endangered Species 
Review Board and Endangered 
Species Committee 

AGENCY: Endangered Species 
Committee. 

action: Final rules._ 

summary: These regulations describe 
the functions and the procedures of 
Endangered Species review boards 
(review boards) and the Endangered 
Species Committee (the Committee) 
under the Endangered Species Act of 
1973, as amended. 16 U.S.C. 1531 et seq. 
(the Act). According to section 7(a)(2) of 
the Act. each Federal agency must, in 
consultation with the Secretary, insure 
that its actions are not likely to 
jeopardize the continued existence of 
any endangered or threatened species, 
or result in the destruction or adverse 
modification of critical habitats. An 
exemption from these requirements may 
be granted by the Committee, however. 

In accordance with section 7(g) of the 
Act, review boards are responsible for 
initially examining applications for 
exemption. If a review board makes 
certain threshold determinations, it is 
required to prepare and submit a report 
to the Committee. The Committee then 
makes the final determination whether 
or not to grant an exemption. 

These rules cover the exemption 
application processing period from the 
appointment of a review board to the 
final determination by the Committee. 
Rules covering procedures for applying 
for an exemption and for initial review 
and handling of an exemption 
application, including appointment of a 
review board, have been promulgated as 
50 CFR Part 451, 45 FR 8624, February 8, 
1980, and have been reprinted here for 
the convenience of the reader. 

EFFECTIVE DATE: May 5, 1980. 

FOR FURTHER INFORMATION CONTACT: 

Jon H. Goldstein, Office of Policy 
Analysis, Department of the Interior, 
Room 4153. Interior Building, 18th and C 
Streets, N.W., Washington, D.C. 20240, 
202-343-8501. 

SUPPLEMENTARY INFORMATION.' 

The Exemption Process 

The Endangered Species Act 
Amendments of 1978 (Pub. L. 95-632), 
enacted on November 10,1978, establish 
a procedure for obtaining exemptions 
from Section 7 of the Endangered 
Species Act. This procedure was 
amended by the 1979 Amendments to 
the Act (Pub. L 90-159) enacted 


December 28,1979. Section 7(a)(2) 
requires Federal agencies to insure, in 
consultation with the Secretary of the 
Interior or Commerce, that their actions 
are not likely to jeopardize the 
continued existence of endangered or 
threatened species or destroy or 
adversely modify critical habitats. 
Applications for exemption from this 
requirement may be made by a Federal 
agency, by the Governor of a State in 
which a proposed action would occur, or 
by a person whose permit or license 
application has been denied primarily 
because of section 7(a)(2) 
considerations. An application is to be 
directed to the appropriate Secretary, 
who determines if it is properly 
presented. It is then evaluated by a 
review board and, if certain criteria are 
met, decided upon by the Endangered 
Species Committee. 

These regulations implement section 
7(g), paragraphs (4) to (12); section 7(e); 
and sections 7 (h) through (1) of the Act. 

Review Boards: A review board is to 
be established for each exemption 
application. Review boards make 
threshold determinations on the 
application and develop a 
comprehensive record and report for the 
Endangered Species Committee. They 
consist of three members: one member 
appointed by the Secretary; one member 
(who shall be a resident of the State, if 
any, in which the agency action would 
be, or is being carried out) appointed by 
the President; and an Administrative 
Law Judge. Within 60 days of 
appointment or a longer period mutually 
agreed upon by the exemption applicant 
and the Secretary, a review board must 
determine by majority vote: 

(1) Whether any required biological 
assessment was conducted; 

(2) Whether the Federal agency and permit 
or license applicant, if any. refrained from 
making any irreversible or irretrievable 
commitment of resources that forecloses any 
reasonable or prudent alternatives that 
would avoid an irresolvable conflict; 

(3) Whether the Federal agency and permit 
or license applicant, if any, carried out 
consultation responsibilities in good faith, 
and have made a reasonable and responsible 
effort to develop and fairly consider 
modifications or reasonable and prudent 
alternatives that would have avoided an 
irresolvable conflict; and 

(4) Whether there is an irresolvable 
conflict. In making this determination the 
review board will give considerable 
deference to the findings reached during 
consultation by the acting agency and the 
appropriate Service. The review board will 
find that an irresolvable conflict exists if: the 
biological opinion is based on the best 
available commercial and scientific data and, 
based on that data, there has been no clear 
error in judgment on the question of jeopardy 
to the continued existence of the endangered 


or threatened species at issue or adverse 
modification or destruction of the critical 
habitat at issue. 

If a review board makes affirmative 
determinations on all four questions, the 
application will be forwarded to the 
Endangered Species Committee. If a 
review board determines that the 
application fails to meet these 
requirements and the deficiency is 
subsequently corrected, a new 
application can be made to the 
Secretary. Any determination by the 
review board that the exemption 
applicant has not met one of the 
threshold requirements is final agency 
action and may be appealed to a Federal 
court. In the event of a negative finding 
by a review board on the issue of 
irresolvable conflict, the acting agency 
and the appropriate Service will 
reinitiate consultation. A finding of no 
irresolvable conflict is not to be 
construed as an exemption and does not 
absolve the Federal agency of its 
obligations to comply with section 
7(a)(2) of the Act. 

If the review board determines that all 
four requirements are met. it must 
submit a report to the Committee within 
an additional 180 days, discussing: 

(1) The availability of reasonable and 
prudent alternatives to the proposed action, 
and the nature and extent of the benefits of 
the agency action and of alternative courses 
of action consistent with conserving the 
species or the critical habitat; 

(2) A summary of the evidence concerning 
whether or not the proposed action is in the 
public interest and is of national or regional 
significance; and 

(3) Appropriate and reasonable mitigation 
and enhancement measures which should be 
considered by the Committee in granting an 
exemption. 

Section 7(g) authorizes a review board 
to take testimony, received evidence, 
request information, use the United 
States mails as a Federal agency, detail 
Federal agency personnel, and obtain 
administrative support services from the 
General Services Administration. It 
requires that any review board hearings 
be conducted in accordance with the 
adjudicatory procedures of the 
Administration Procedure Act, to the 
extent practicable within the time limits 
and other constraints of the exemption 
process. It further requires all review 
board meetings and records to be open 
to the public. 

Endangered Species Committee: 
Sections 7(e) and 7(h) require the 
Endangered Species Committee to 
review all applications submitted to it 
by a review board and to determine 
whether or not to grant exemptions. The 
Endangered Species Committee is 
composed of: 
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(1) The Secretary of the Interior, who is the 
Chairman; 

(2) The Secretary of Agriculture; 

(3) The Secretary of the Army; 

(4) The Chairman of the Council of 
Economic Advisors; 

(5) The Administrator of the Environmental 
Protection Agency; 

(6) The Administrator of the National 
Oceanic and Atmospheric Administration; 

and 

(7) A person from each affected State, or if 
no State is affected an otherwise qualified 
individual, appointed by the President for 
each exemption application. 

The Committee must determine 
whether or not to grant an exemption 
within 90 days after receiving the review 
board’s report. An exemption requires 
an affirmative vote of five or more 
Committee members voting in person. 

To grant an exemption, the Committee 
must; 

A. Determine that— 

(1) There are no reasonable and prudent 
alternatives to the proposed action; 

(2) The benefits of the action clearly 
outweigh the benefits of alternative courses 
of action consistent with conserving the 
species or its critical habitat and the action is 
in the public interest; 

(3) The action is of regional or national 
significance; and 

B. Establish reasonable mitigation and 
enhancement measures that are 
necessary and appropriate to minimize 
the adverse effects of the agency action 
upon the species or critical habitat 
concerned. 

Any final determination by the 
Committee on (A) and (B) is Final agency 
action and subject to judicial review 
under Chapter 7 of Title 5 of the United 
States Code. 

If an exemption is granted by the 
Committee, the exemption applicant 
must carry out and pay for the 
mitigation and enhancement measures 
ordered by the Committee. The 
exemption applicant also must report to 
the Council on Environmental Quality 
annually until the mitigation and 
enhancement measures are completed. 

Sections 7(e) and 7(h) authorize the 
Committee to hold hearings, take 
testimony, receive evidence, request 
information, use the United States mails 
as a Federal agency, detail Federal 
agency personnel, obtain administrative 
support services from the General 
Service Administration, promulgate and 
amend rules, regulations and 
procedures, issue and amend orders, 
and issue subpenas. All meetings and 
records of the Committee shall be open 
to the public. 

Description of Rulemaking 

The scope of the these regulations is 
limited to procedures for the period 


between the submission of an 
application to a review board and the 
Committee’s determination whether or 
not to grant an exemption. These 
regulations do not cover procedures for 
filing or initial review and handling of 
exemption applications, which are set 
out in 50 CFR Part 451, 45 FR 8624, 
February 8,1980, adopted by the 
Secretaries of Commerce and the 
Interior pursuant to section 7(f) of the 
Act. The regulations establish 
procedures for information gathering by 
review boards and by the Endangered 
Species Committee, including 
procedures for conduct of review board 
and Committee hearings. 

Note.—It has been determined that this 
rule is not a “significant rule" under criteria 
established by Executive Order 12044 (March 
23,1978) (“Improving Government 
Regulations"). 

Interim Final Rules 

Interim final rules and a request for 
public comment were published in the 
Federal Register on June 8,1979, 44 FR 
33127. The comment period closed on 
September 4,1979. Action on final 
regulations was deferred, however, 
pending Congressional action on 
technical amendments to section 7 of the 
Endangered Species Act. 

Interim final rules, rather than 
proposed rules, were published because 
a review board was scheduled to 
commence consideration of two 
exemption applications on or about June 
4,1979, and it was determined that the 
regulations needed to be effective 
immediately. 

These regulations will appear as Parts 
450, 452, and 453 of Title 50. Part 451 of 
Title 50 pertains to procedures for filing 
exemption applications, and for the sake 
of completeness is reprinted in this 
document 

Comments and Modifications in Interim 
Rules. 

Four timely comments on the interim 
final rules were received. These 
comments have been carefully 
considered and numerous suggestions 
made by the commenters have been 
adopted. Commenters presented 
differing opinions and arguments on 
how four issues should be resolved; (1) 
The scope of deliberations conducted by 
a review board in making the 
determination of whether an 
irresolvable conflict exists, (2) whether 
the regulations should require 
consultation to be reinitiated in the 
event of a negative finding by a review 
board on an irresolvable conflict (3) 
what evidentiary procedures should 
govern a review board’s determination 
of irresolvable conflict if the issue had 


previously been the subject of an 
evidentiary hearing, and (4) which party 
should bear the burden of proof on the 
review board’s threshold 
determinations. These were submitted 
to the permanent members of the 
Committee for resolution. In addition, a 
number of minor changes were made in 
response to suggestions of commenters. 
Finally, in several places technical 
changes were made in order that the 
regulations conform to the 1979 
Amendments to the Act and the 
decisions of the Committee on the 
primary issues. 

The comments received and the 
reasons for accepting or rejecting them 
are as follows: 

A. Comments on the Definition of 
Irresolvable Conflict 

Three commenters indicated concern 
over inclusion of the term cumulative 
effects in the definition of “irresolvable 
conflict’’, and recommended that the 
definition conform closely to the 
statutory definition. The 1979 
Amendments to the Endangered Species 
Act altered the definition of irresolvable 
conflict. The regulations have been 
modified to reflect these changes. The 
reference to cumulative effects has been 
deleted, although cumulative effects 
remain an integral part of the jeopardy 
determination during consultation. 

B. Comments on the Review Board f s 
Scope of Review of Consultation and the 
Jeopardy Opinion 

Four commenters addressed the scope 
of review, focusing on two topics: the 
extent of review of the jeopardy opinion 
and the standard of review. Two 
commenters contended that in fulfilling 
its obligation under Section 7(g)(5) of the 
Act to make a full review of 
consultation and determine whether an 
irresolvable conflict exists, a 
substantive review was mandatory. 

The other two commenters argued the 
reverse, contending that only a 
procedural review was required. The 
Committee decided unanimously that a 
substantive review was necessary, but 
that in making the irresolvable conflict 
determination, the review board should 
give considerable deference to the 
findings reached during consultation. All 
four commenters objected to 
“substantial evidence" as a review 
standard. The suggestion to adopt a 
different standard of review was 
accepted. The regulations now state that 
“the review board will find that an 
irresolvable conflict exists if: The 
biological opinion is based on the best 
available commercial and scientific data 
and * * * there has been no clear error 
in judgment on the question of jeopardy 
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.(Section 452.03(c)(4)). This 

language reflects the 1979 Amendments 
to the Act, Section 7(a)(2). 

C. Comments on the Reinitiation of 
Consultation Following a Negative 
Determination on Irresolvable Conflict 

Two commenters took issue with the 
statement in the preamble which 
indicated the Committee’s expectation 
that consultation would be reinitiated in 
the event of a negative determination by 
the review board on irresolvable 
conflict. Both commenters argued that 
the Act provides no explicit authority to 
remand a case for additional 
consultation. One commenter contended 
further that if, after a substantive review 
of the evidence, a review board 
concluded that there was no 
irresolvable conflict, the Federal agency 
could proceed with the proposed action; 

i.e., this commenter interpreted a 
negative finding by a review board on 
Irresolvable conflict as equivalent to an 
exemption. The Act is silent on the 
reinitiation of consultation following a 
review board finding of no irresolvable 
conflict However, remand is consistent 
with the undisputed Congressional 
intention that endangered species 
conflicts be resolved at the consultation 
level whenever possible. In keeping with 
this objective the Committee has 
amended $ 452.03(e) to require 
reinitiation of consultation in the event 
of a negative finding. Although it is clear 
from the Act that exemptions may be 
granted only by the Committee. 

S 452.03(e) has been further amended to 
avoid any possible misinterpretation of 
a review board finding: "A finding of no 
irresolvable conflict is not to be 
construed as an exemption and does not 
absolve the Federal agency of its 
obligations to comply with section 
7(a)(2) of the Act.” 

D. Comments on Evidentiary Procedures 
Governing Review Board’s 
Determination of Irresolvable Conflict 
Following an Adjudicatory Hearing 

One commenter took exception to 
restricting the review board to 
consideration of the record in making its 
determination of irresolvable conflict, if 
the issue had previously been the 
subject of an adjudicatory hearing 
conducted under 5 U.S.C. 554, 550, and 
557. The statute grants broad powers to 
a review board to develop an 
evidentiary record. The Committee 
limited the board in circumstances 
where an adjudicatory hearing has been 
previously conducted, because Congress 
intended that the exemption process be 
a last resort and because of the limited 
time allotted in the legislation for the 
review board to consider ail the 


threshold issues. The limitation 
encourages all parties to develop a 
thorough record at the adjudicatory 
level and eliminates any incentive to 
withhold evidence at this level in the 
hope of obtaining a more sympathetic 
hearing from the review board. As 
worded in the Interim Final Rules, 
however, the restriction could have 
precluded the board from considering 
evidence which, for legitimate reasons, 
was not introduced at the initial 
adjudicatory level. Consequently, 
although the general restriction to the 
previously developed record has been 
retained, the circumstances under which 
a review board may exercise discretion 
has been broadened. 

E Comments on Burden of Proof 

One commenter suggested that it is 
inappropriate for the applicant to bear 
the burden of proof on the threshold 
issues when that applicant is a permit or 
license seeker, because the applicant 
will not have been a party to 
consultation. The suggestion to alter the 
burden in such instances was not 
adopted. Potential difficulties which 
might have developed because an 
exemption applicant was not a party to 
consultation would be largely resolved 
by proposed revisions in the 
consultation regulations (appearing in 50 
CFR Part 402) which encourage 
participation of non-Federal persons in 
the consultation process and make such 
participation a matter of right for permit 
or license applicants. In developing the 
Interim Final Rules the Committee and 
its staff recognized that both equity and 
logic might not be best served in all 
instances jf the applicant bore the 
burden of proof on all four threshold 
determinations. (By “burden of proof 
the Committee means “burden of 
persuasion.”) However, there were two 
persuasive arguments for imposing the 
burden on the applicant: (1) Identifying a 
unique distribution of burden, which 
would prove satisfactory in all 
instances, seemed improbable. (2) It is 
traditionally the case in litigation that 
the party seeking relief bears the burden 
of proof. 

F. Other Comments 

1. One commenter stated that the 
person appointed to the review board by 
the Secretary should be a recognized 
authority on the “endangered species" 
in question. This suggestion was not 
adopted since these regulations are 
procedural only; appointment of the 
review board is covered by the 
application regulations. 50 CFR Part 451, 

2. One commenter argued that an 
exemption application may be submitted 
and considered only as a matter of last 


resort, after all other administrative 
mechanisms have been exhausted. The 
1979 Amendments to the Act amended 
section 7(g)(2)(A) to clarify the fact that 
final agency action on a permit or 
license application is required prior to 
submission of an application for an 
exemption. This amendment clarifies an 
ambiguity in the Act. 

3. One commenter stated that the 
regulations should encourage citizen 
participation through intervention in 
review board proceedings and state that 
only in unusual cases should a request 
for intervention be denied. The 
Committee believes that all interested 
persons should be allowed to express 
relevant opinions and submit relevant 
materials to a review board, especially 
if that point of view is not adequately 
represented by a party or another 
intervenor. However, the Committee 
also is concerned that a review board be 
able to adequately review the record 
and make their threshold determinations 
within the prescribed time. Thus the 
committee believes it is important to 
require potential intervenors to show 
that their participation will assist in the 
determination of the issues before the 
review boards. 

4. One commenter stated that the 
regulations should explicitly require that 
the Secretary of State hold a hearing 
prior to making a determination on 
whether an exemption would violate 
international treaty obligations. This 
suggestion was adopted by modifying 
the language in § 452.03(g) of the 
regulations. 

5. One commenter stated that a 
review board should be required to 
issue a statement following a prehearing 
conference in order to insure that all 
parties are adequately informed of the 
subsequent course of proceedings. This 
recommendation was adopted by 
requiring such a statement if time 
permits and if a statement is necessary 
to materially clarify issues raised at the 
prehearing conference. 

6. One commenter noted that the 
interim regulations did not delineate 
procedural rules to be followed when 
two review boards sit together in a joint 
proceeding. The 1979 Amendments to 
the Act added a subparagraph to section 
7(g)(3) of the Act to allow review boards 
to be jointly convened. The Committee 
believes that these regulations are 
sufficient for such jointly convened 
review boards. 

Drafting Information 

The primary authors of these 
regulations are Jan Chrisman, Deborah 
Williams, and John Trezise, Office of the 
Solicitor, Department of the Interior, and 
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James Douglas and Jon H. Goldstein, 
Endangered Species Committee staff. 

These regulations are issued under the 
authority of the Endangered Species 
Act, as amended 16 U.S.C. 1531 et seq. 
Accordingly, Chapter IV of Title 50 is 
amended to designate present parts 401 
and 402 as Subchapter A, reserve 
Subchapter B and add a Subchapter C 
with Parts 450, 452 and 453 as set forth 
below; 

CHAPTER IV—JOINT REGULATIONS 
(U.S. FISH AND WILDLIFE SERVICE, 
DEPARTMENT OF THE INTERIOR AND 
NATIONAL MARINE FISHERIES 
SERVICE, NATIONAL OCEANIC AND 
ATMOSPHERIC ADMINISTRATION, 
DEPARTMENT OF COMMERCE; 
ENDANGERED SPECIES COMMITTEE 
REGULATIONS) 

SUBCHAPTER C—ENDANGERED SPECIES 
EXEMPTION PROCESS 

PART 450—GENERAL PROVISIONS 

Sec. 

450.01 Definitions. 

Authority: Endangered Species Act of 1979, 
18 U.S.C. 1531, et seq.. as amended. 

§450.01 Definitions. 

The following definitions apply to 
terms used in this subchapter. 

(1) “Act" means the Endangered 
Species Act of 1973, as amended, 16 
U.S.C. 1531, et seq. 

(2) “Agency action" means all actions 
of any kind authorized, funded or 
carried out, in whole or in part by 
Federal agencies. 

(3) “Alternative courses of action" 
means all reasonable alternatives, 
including both no action and 
alternatives extending beyond original 
project objectives and acting agency 
jurisdiction. 

(4) “Benefits" means all benefits of an 
agency action, both tangible and 
intangible, including but not limited to 
economic, environmental and cultural 

benefits. 

(5) “Biological assessment" means the 
report prepared pursuant to Section 7(c) 
of the Act 16 U.S.C. 1536(c). 

(6) "Biological opinion" means the 
written statement prepared pursuant to 
section 7(b) of the Act, 16 U.S.C. 1536(b). 

(7) “Chairman" means the Chairman 
of the Endangered Species Committee, 
who is the Secretary of the Interior. 

(8) “Committee" means the 
Endangered Species Committee 
established pursuant to section 7(e) of 
the Act, 16 U.S.C. 1536(e). 

(9) “Critical Habitat" refers to those 
areas listed as Critical Habitat in 50 
CFR Parts 17 and 226. 


(10) “Destruction or adverse 
modification" is defined at 50 CFR 
402.02. 

(11) “Federal agency" means any 
department, agency or instrumentality of 
the United States. 

(12) “Irresolvable conflict" means, 
with respect to any action authorized, 
funded, or carried out by a Federal 
agency, a set of circumstances under 
which, after consultation as required in 
section 7(a)(2) of the Act, completion of 
such action would violate section 
7(a)(2). 

(13) “Jeopardize the continued 
existence of* is defined at 50 CFR 
402.02. 

(14) “Mitigation and enhancement 
measures" means measures, including 
live propagation, transplantation and 
habitat acquisition and improvement, 
necessary and appropriate (i) to 
minimize the adverse effects of a 
proposed action on listed species or 
their critical habitats and/or (ii) to 
improve the conservation status of the 
species beyond that which would occur 
without the action. The measures must 
be likely to protect the listed species or 
the critical habitat, and be reasonable in 
their cost, the availability of the 
technology required to make them 
effective, and other considerations 
deemed relevant by the Committee. 

(15) “Permit or license applicant" 
means any person whose application to 
an agency for a permit or license has 
been denied primarily because of the 
application of section 7(a)(2) of the Act, 
16 U.S.C. 1536(a)(2). 

(16) “Person" means an individual, 
corporation, partnership, trust, 
association, or any other private entity, 
or any public body or officer, employee, 
agent, department, or instrumentality of 
the Federal government, of any State or 
political subdivision thereof, or of any 
foreign government. 

(17) “Proposed action" means the 
action proposed by the Federal agency 
or by a permit or license applicant, for 
which exemption is sought. 

(18) “Secretary" means the Secretary 
of the Interior or the Secretary of 
Commerce, or his or her delegate, 
depending upon which Secretary has 
responsibility for the affected species as 
determined pursuant to 50 CFR 402.01. 

(19) “Service" means the United 
States Fish and Wildlife Service or the 
National Marine Fisheries Service, as 
appropriate. 

(20) "To the extent that such 
information is available to the 
applicant" means all pertinent 
information the applicant has on the 
subject matter at the time the 
application is submitted, and all other 
pertinent information obtainable from 


the appropriate Federal agency pursuant 
to a Freedom of Information Act request. 

PART 451—APPLICATION 
PROCEDURE 

Sec. 

451.01 Definitions. 

451.02 Applications for exemptions. 

451.03 Review boards. 

451.04 Endangered Species Committee. 

Authority: Endangered Species Act of 1973, 
as amended, 16 U.S.C. 1531 et seq. 

§451.01 Definitions. 

All definitions contained in 50 CFR 
450.01 are applicable to this part. 

§ 451.02 Applications for exemptions. 

(a) Scope. This section prescribes the 
application procedures for applying for 
an exemption from the requirements of 
section 7(a)(2) of the Endangered 
Species Act, as amended. 

(b) Where to apply. Applications 
should be made to the appropriate 
Secretaries) by writing; 

(1) The Secretary, Attention: 
Endangered Species Committee, Room 
4160, Department of the Interior, 18th 
and C Streets, N.W., Washington, D.C., 
20240. 

(2) The Secretary, Department of 
Commerce, 14th Street and Constitution 
Ave., N.W., Washington, D.C. 20030. 

(c) Who may apply. Applications for 
exemptions shall only be made by (1) a 
Federal agency, (2) the Governor of a 
State in which the proposed agency 
action may occur, or (3) a person who 
has received a final denial for the 
purposes of chapter 7. Title 5, United 
States Code of an application to a 
Federal agency for a permit or license 
primarily because of section 7(a)(2) 
considerations. 

(d) When to apply. (1) Except in the 
case of agency action involving a permit 
or license application, an application for 
an exemption must be submitted to the 
Secretary within 90 day9 following the 
termination of the consultation process. 

(2) In the case of agency action 
involving a permit or license application, 
an application for an exemption must be 
submitted within 90 days after the date 
on which the Federal agency concerned 
takes final action, for purposes of 
chapter 7 of title 5, United States Code, 
with respect to such agency action. 

(3) In either case, an application for 
exemption which otherwise meets the 
requirements of section 7(g) of the Act, 
16 U.S.C. 1536(g), may be submitted 
within 90 days following the effective 
date of these regulations. 

(e) Contents of the application when 
submitted Exemption applicants must 
provide the following information at the 
time the application is submitted. 
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(1) Applicant’s name, mailing address, 
and phone number, including the name 
and telephone number of an individual 
to be contacted regarding the 
application. 

(2) If the applicant is a Federal 
agency: 

(i) A comprehensive description of the 
proposed agency action. 

(ii) In the case of a denial of a license 
or permit, a description of the permit or 
license sought from or by the Federal 
agency, including a statement of who in 
the Federal agency denied the permit or 
license and the grounds for the denial. 

(iii) A description of all permit(s), 
license(s) or other legal requirement(s) 
which have been satisfied or obtained, 
or which must still be satisfied or 
obtained, before the proposed action 
can proceed. 

(iv) A description of the consultation 
process carried out pursuant to section 
7(a) of the Act. 

(v) A copy of the biological 
assessment, if one was prepared. 

(vi) A copy of the biological opinion. If 
the biological opinion was issued before 
the effective date of these regulations, a 
statement by the agency which issued 
such opinion that it has reviewed the 
opinion since the effective date of these 
regulations and has found it valid and 
sufficient under the Act. 

(vii) A description of each alternative 
to the proposed action considered by the 
Federal agency. 

(viii) A statement describing why the 
proposed agency action cannot be 
altered or modifed to avoid jeopardizing 
the identified endangered species, 
threatened species or critical habitat(s). 

. (ix) A list of resources committed by 
the agency to the proposed action 
subsequent to the initiation of 
consultation. 

(3) If the applicant is a permit or 
license applicant: 

fi) A comprehensive description of the 
applicant’s proposed action. 

(ii) A description of the permit or 
license sought from the Federal agency, 
including a statement of who in the 
Federal agency denied the permit or 
license and the grounds for the denial. 

(iii) A description of all permit(s). 
license(s) or other legal requirement(s) 
which have been satisfied or obtained, 
or which must still be satisfied or 
obtained, before it can proceed with the 
proposed action. 

(iv) A copy of the permit or license 
denial. 

(v) A copy of the biological 
assessment, if one was prepared. 

(vi) A copy of the biological opinion. If 
the biological opinion was issued before 
the effective date of these regulations, a 
statement by the agency which issued 


such opinion that it has reviewed the 
opinion since the effective date of these 
regulations, and found it valid and 
sufficient under the Act. 

(vii) A description of the consultation 
process carried out pursuant to section 
7(a) of the Act, to the extent that such 
information is available to the applicant. 

(viii) A description of each alternative 
to the proposed action considered by the 
applicant, and to the extent that such 
information is available to the applicant, 
a description of each alternative to the 
proposed action considered by the 
Federal agency. 

(ix) A statement describing why the 
applicant’s proposed action cannot be 
altered or modified to avoid 
jeopardizing the endangered species, 
threatened species or critical habitat(s). 

(x) A list of resources committed to 
the proposed action by the permit or 
license applicant subsequent to the 
initiation of consultation. 

(4) If the applicant is the Governor of 
a State in which the proposed agency 
action may occur: 

(i) A comprehensive description of the 
proposed agency action. 

(ii) A copy of the biological 
assessment, if one was prepared. 

(iii) A copy of the biological opinion. If 
the biological opinion was issued before 
the effective date of these regulations, a 
statement by the agency which issued 
such opinion that it has reviewed the 
opinion since the effective date of these 
regulations and has found it valid and 
sufficient under the Act. 

(iv) A description of the consultation 
process carried out pursuant to section 
7(a) of the Act. to the extent that such 
information is available to the Governor. 

(v) A description of all alternatives 
considered by the Federal agency, to the 
extent that such information is available 
to the Governor. 

(vi) A statement describing why the 
proposed Federal action cannot be 
altered or modified to avoid 
jeopardizing the identified endangered 
species, threatened species or critical 
habitat(s). 

(vii) A list of resources committed to 
the proposed action subsequent to the 
initiation of consultation, to the extent 
that such information is available to the 
Governor. 

(5) Each applicant, whether a Federal 
agency, permit or license applicant, or 
Governor, must also submit the 
following: 

(i) A full statement of the nature and 
the extent of the benefits of the 
proposed action. 

(U) A full discussion of why the 
benefits of the proposed action clearly 
outweigh the benefits of each 
considered alternative course of action. 


(iii) A full discussion of why none of 
the considered alternatives are 
reasonsble and prudent. 

(iv) A full statement explaining why 
the proposed action is in the public 
interest. 

(v) A full explanation of why the 
action is of regional or national 
significance. 

(vi) A full discussion of mitigation and 
enhancement measures proposed to be 
undertaken if an exemption is granted. 

(f) Additional information required 
from the applicant If the review board 
makes a positive finding on each of the 
threshold determinations set forth in 
section 7(g)(5) of the Act, the review 
board may require the applicant to 
submit further discussions of the 
information required by 5 451.02 
(e)(5)(a), (iii}, (iv), (v). and (vi). 

(g) Initial review of the application. 

(1) Upon receiving the application, the 
Secretary shall review the contents 
thereof and consider whether the 
application complies with the 
requirements set forth in § 451.02 (c), (d) 
and (e). 

(2) The Secretary shall reject an 
application within 10 days of receiving it 
if he determines that it does not comply 
with § 451.02 (c), (d) and (e). When the 
Secretary rejects an application, a 
review board will not be empaneled. 

(3) If the Secretary does not reject the 
application within 10 days of receiving 
it, but if the Secretary determines that a 
serious question exists regarding the 
application’s compliance with 
requirements set forth in S 451.02 (c), (d) 
or (e). he shall refer the issue to the 
review board for consideration at a pre- 
hearing conference within 30 days of 
empanelling. The review board shall 
reject the application if the review 
board finds that the application does not 
comply with § 451.02 (c) or (d) or (e). 

(h) Notification of the Secretary of 
State. The Secretary will promptly 
transmit to the Secretary of State a copy 
of all applications submitted in 
accordance with section 451.02 of this 
part. 

(i) Public notification. Upon receipt of 
an application for exemption, the 
Secretary shall promptly publish a 
notice in the Federal Register (1) 
announcing that an application has been 
filed, (2) stating the applicant’s name. (3) 
briefly describing the proposed agency 
action and the result of the consultation 
process, (4) designating the place where 
copies of the application can be 
obtained and (5) specifying the name of 
the person to contact for further 
information. The Secretary will mail 
copies of the Federal Register notice to 
each member of the Committee. 
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§ 451.03 Review boards. 

(a) Scope. This section contains 
provisions governing the relationship 
between the Secretary and review 

boards. 

(b) Appointment. Review boards will 
be appointed as follows: 

(1) A member appointed by the 
Secretary. One member of the review 
board will be appointed by the 
Secretary not later than 15 days after an 
application is submitted. 

(2) A State member, (i) When one or 
more States are affected, the Secretary 
will notify the Governors of each 
affected State in writing and request 
them to recommend residents of the 
State(s) in which the agency action will 
be, or is being, carried out for 
appointment to the review board. 

Written recommendations of these 
Governors must be received by the 
Secretary within 10 days after receipt of 
notification. The Secretary will transmit 
the Govenor’s recommendations to the 
President and will request the President 
to appoint, within 30 days after the 
application for exemption was 
submitted, a State resident from the 
State(s) in which the agency action will 
be, or is being carried out. 

(ii) When no State is affected, the 
Secretary will submit to the President a 
list of individuals with expertise 
relevant to the application, and will 
request the President to appoint an 
individual to the review board within 30 
days after the application for exemption 
was submitted. 

(3) An Administrative Law Judge. The 
Secretary will request the Office of 
Personnel Management to appoint, 
wilhin 30 days after the application is 
submitted, an Administrative Law Judge 
to serve on the review board. 

(4) If biological opinions of both the 
Secretary of the Interior and the 
Secretary of Commerce indicate that an 
agency action would violate section 
7(a)(2) of the Act, the Secretaries shall 
jointly convene a review board to 
consider any application for exemption 
filed with respect to such agency action. 

(c) Submission of application to the 
review board. Following appointment of 
all members of a review board under 

§ 451.03(b), the Secretary will submit a 
copy of the exemption application to 
each member. 

(d) Secretary’s views. Within 60 days 
after receiving an exemption application 
in accordance with § 451.02. the 
Secretary shall (unless a longer time is 
agreed to with the exemption 
application) submit his views on the 
application to the review board in 
writing. 


S 451.04 Endangered Species Committee. 

(a) Scope. This section contains 
provisions governing the relationship 
between the Secretary and the 
Endangered Species Committee. 

(b) Appointment of State member. (1) 
Concurrently with notification under 

§ 451.03(b)(2)(A), the Secretary will 
request the Governors of each affected 
State to recommend individuals to be 
appointed to the Endangered Species 
Committee. Written recommendations of 
these Governors must be received by 
the Secretary within 10 days of receipt 
of notification. The Secretary will 
transmit the Governors’ 
recommendations to the President and 
will request that the President appoint a 
State resident to the Endangered 
Species Committee from each affected 
State, within 30 days after the 
application for exemption was 
submitted. 

(2) When no State is affected, the 
Secretary will submit to the President a 
list of individuals with expertise 
relevant to the application and will 
request the President to appoint an 
individual to the Endangered Species 
Committee on or before 30 days after the 
application for exemption was 
submitted. 

PART 452—ENDANGERED SPECIES 
REVIEW BOARDS 

Sec. 

452.01 Purpose and scope. 

452.02 Definitions. 

452.03 Threshold review and 
determinations. 

452.04 Preparation and submission of 
informational report. 

452.05 Review board hearings. 

452.06 Other meetings. 

452.07 Open meetings and records. 

452.08 Parties and interveners. 

452.09 Separation of functions and ex parte 
communications. 

452.10 Additional review board powers. 

Authority: Endangered Species Act of 1973, 
16 U.S.C. 1531. et seq., as amended. 

§ 452.01 Purpose and scope. 

This part prescribes the procedures to 
be used by endangered species review 
boards when examining applications for 
exemption from section 7(a)(2) of the 
Endangered Species Act. 

§452.02 Definitions. 

Definitions applicable to this part are 
contained in 50 CFR 450.01. 

§ 452.03 Threshold review and 
determinations. 

(a) Initiation of review. Upon 
receiving an exemption application, a 
review board shall promptly initiate its 
review of the application. 


(b) Notice. Upon receiving an 
exemption application, a review board 
shall promptly publish a notice in the 
Federal Register containing: (1) A brief 
description of the exemption 
application; (2) the time and place for 
parties to file written submissions; (3) a 
date by which all motions to intervene 
must be filed; and (4) the time, place and 
location of planned review board 
meetings or hearings on its threshold 
determinations. 

(c) Threshold determinations. Within 
60 days after its appointment, or a 
longer time agreed upon between the 
exemption applicant and the Secretary, 
the review board shall conclude its 
review and, by majority vote, determine: 

(1) Whether any required biological 
assessment was conducted; 

(2) Whether the Federal agency and 
permit or license applicant, if any. have 
refrained from making any irreversible 
or irretrievable commitment of resources 
which has the effect of foreclosing the 
formulation or implementation of any 
reasonable and prudent alternative 
which would avoid jeopardizing the 
continued existence of an endangered or 
threatened species or result in the 
adverse modification or destruction of a 
critical habitat; 

(3) Whether the Federal agency and 
permit or license applicant, if any, have 
carried out consultation responsibilities 
in good faith and have made a 
reasonable and responsible effort to 
develop and fairly consider 
modifications or reasonable and prudent 
alternatives to the proposed action 
which would not violate section 7(a)(2) 
of the Act; and 

(4) Whether there is an irresolvable 
conflict. In making this determination, 
the review board will give considerable 
deference to the findings reached during 
consultation by the acting agency and 
the appropriate Service. The review 
board will find that an irresolvable 
conflict exists if: The biological opinion 
is based on the best available 
commercial and scientific data and. 
based on that data, there has been no 
clear error in judgment on the question 
of jeopardy to the continued existence 
of the endangered or threatened species 
at issue or adverse modification or 
destruction of the critical habitat at 
issue. 

(d) Burden of proof. The exemption 
applicant has the burden of proof on its 
position on the threshold 
determinations. 

(e) Negative finding. If a review board 
makes a negative finding on any 
threshold determination, the review 
board shall notify the exemption 
applicant and all other parties in writing 
of its finding and grounds therefor. The 
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exemption process shall terminate when 
the applicant receives such written 
notice. A negative finding by the review 
board shall constitute final agency 
action for purposes of judicial review 
under Chapter 7 of Title 5 of the United 
States Code. In the event of a negative 
finding by a review board on the issue 
of irresolvable conflict the acting 
agency and the appropriate Service will 
reinitiate consultation. A finding of no 
irresolvable conflict is not to be 
construed as an exemption and does not 
absolve the Federal agency of its 
obligations to comply with section 
7(a)(2) of the Act. If the deficiency that 
resulted in the negative determination(s) 
is subsequently corrected, a new 
application may be made to the 
Secretary. 

(f) Positive finding. If the review 
board makes a positive finding on each 
of the threshold determinations, it shall 
notify the exemption applicant and all 
other parties in writing that the 
application qualifies for consideration 
by the Endangered Species Committee. 

(g) Secretary of State opinion. The 
review board process shall terminate 
immediately if the Secretary of State, 
pursuant to his obligations under section 
7(i) of the Act, certifies in writing to the 
Committee that granting an exemption 
and carrying out the proposed action 
would violate an international treaty 
obligation or other international 
obligation of the United States. 

§ 452.04 Preparation and submission of 
the information report 

(a) Preparation of the report If the 
review board has made a positive 
finding on each of the threshold 
determinations, it shall proceed to 
gather information according to 
procedures set out in 50 CFR 452.05 
through 452.07 and prepare a report for 
the Endangered Species Committee; (1) 
Discussing the availability of reasonable 
and prudent alternatives to the proposed 
action; 

(2) Discussing the nature and extent of 
the benefits of the proposed action; 

(3) Discussing the nature and extent of 
the benefits of alternative courses of 
action consistent with conserving the 
species or the critical habitat; 

(4) Summarizing whether the proposed 
action is of national or regional 
significance; 

(5) Summarizing whether the proposed 
action is in the public interest; and 

(6) Discussing appropriate and 
reasonable mitigation and enhancement 
measures which should be considered 
by the Committee in granting an 
exemption. 

(b) Submission of report. The review 
board shall submit its report and the 


record of its proceedings to the 
Committee within 180 days after making 
its threshold determinations. 

(c) Applicant responsibility. In review 
board proceedings conducted pursuant 
to this section, the exemption applicant 
has the burden of going forward with 
evidence concerning the criteria for 
exemption. 

$ 452.05 Review board hearings. 

(a) Hearings. (1) A review board may 
hold such hearings as it determines are 
necessary in making its threshold 
determinations. If the issue of 
irresolvable conflict has previously been 
the subject of a hearing required to be 
conducted under 5 U.S.C. 554, 556, and 
557, however, the review board’s 
determination of irresolvable conflict 
shall be based solely on a review of the 
record, unless the review board 
determines intervening or unusual 
circumstances require that the record be 
supplemented. 

(2) A hearing shall be held to aid the 
review board in preparing its . 
information report under 50 CFR 452.04. 

(b) Prehearing conferences. (1) The 
review board may, on its own motion or 
the motion of a party or intervenor. hold 
a prehearing conference to consider (i) 
The possibility of obtaining stipulations, 
admissions of fact or law and agreement 
to the introduction of documents; (ii) the 
limitation of the number of witnesses; 
(iii) questions of law which may bear 
upon the course of the hearings; (iv) 
prehearing motions, including motions 
for discovery; and (v) any other matter 
which may aid in the disposition of the 
proceedings. 

(2) If time permits and if necessary to 
materially clarify the issues raised at the 
prehearing conference, the review board 
shall issue a statement of the actions 
taken at the conference and the 
agreements made. Such statement shall 
control the subsequent course of the 
hearing unless modified for good cause 
by a subsequent statement. 

(c) Notice of hearings. Unless 
announced in the notice published upon 
receipt of an exemption application 
pursuant to 50 CFR 452.03(b), review 
board hearings and prehearing 
conferences will be announced by a 
notice in the Federal Register stating: (1) 
The time, place and nature of the 
hearing or prehearing conference; and 
(2) the matters of fact and law to be 
considered. Such notices will ordinarily 
be published at least 15 days before the 
scheduled hearing. 

(d) Conduct of Hearings .— (1) General 
conduct To the extent practicable 
within the time required for action by 
the review board, and except to the 
extent inconsistent with the 


requirements of section 7(g) of the 
Endangered Species Act, the conduct of 
all review board hearings shall be in 
accordance with 5 U.S.C. 554, 555 and 
556 (other than section (b)(3) of section 
556). 

(2) Presence of members. Absent 
unforeseen circumstances, the review 
board members shall be physically 
present during the hearings. 

(3) Evidence. —(i) Admissibility . 
Relevant, material, and reliable 
evidence shall be admitted. Immaterial, 
irrelevant, unreliable, or unduly 
repetitious parts of an admissible 
document may be segregated and 
excluded so far as practicable. 

(ii) Official notice. When a review 
board finding rests, in whole or in part, 
upon the taking of official notice of a 
material fact not appearing in evidence 
of record, opportunity to disprove such 
noticed fact shall be granted to any 
party making a timely motion. 

(4) Motions , objections , rebuttal and 
cross-examination. Motions and 
objections may be filed with the review 
board, rebuttal evidence may be 
submitted, and cross-examination may 
be conducted, as required for a full and 
true disclosure of the facts, by parties, 
witnesses under subpena, and their 
respective counsel. 

(i) Objections . Objections to evidence 
shall be timely, and the party making 
them may be required to state briefly the 
grounds relied upon. 

(ii) Offers of proof. When an objection 
is sustained, the examining party may 
make a specific offer of proof and the 
review board may receive the evidence 
in full. Rejected exhibits, adequately 
marked for identification, shall be 
retained in the record for consideration 
by any reviewing authority. 

(iii) Motions. Motions and petitions 
shall state the relief sought, the basis for 
relief and the authority relied upon. If 
made before or after the hearing itself, 
these matters shall be in writing and 
shall be filed and served on all parties. 

If made at the hearing, they may be 
stated and responded to orally, but the 
review board may require that they be 
reduced to writing. Oral argument on 
motions and deadlines by which to file 
responses to written motions will be at 
the discretion of the review board. 

S 452.06 Other meetings. 

(a) In addition to hearings and 
prehearing conferences held pursuant to 
§ 452.05, a review board may hold such 
other meetings as it determines are 
necessary. 

(b) Unless announced in the notice 
published upon receipt of an exemption 
application pursuant to 50 CFR 
452.02(b), such meetings shall be 
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announced by a notice in the Federal 
Register stating: (1) The time and place 
of the meeting; and (2) the nature or 
purpose of the meeting. Such notices 
will ordinarily be published at least 15 
days before the scheduled meeting. 

§ 452.07 Open meetings and records. 

All review board meetings and 
hearings and all review board records 
shall be open to the public. 

§ 452.08 Parties and Intervenor*. 

(a) Parties. The parties shall consist of 
the exemption applicant, the Federal 
agency responsible for the agency action 
in question, the Service, and intervenors 
whose motions to intervene have been 
granted. 

(b) Intervenors. (1) A review board 
shall provide an opportunity for 
intervention in its proceedings. A motion 
to intervene must state the petitioner’s 
name and address, identify its 
representative, if any. set forth the 
interest of the petitioner in the 
proceeding and show that the 
petitioner's participation would assist in 
the determination of the issues in 
question. 

(2) A review board shall grant leave to 
intervene if it determines that an 
intervenor’s participation would 
contribute to the fair determination of 
issues before the board. In making this 
determination, the review board may 
consider whether an intervenor 
represents a point of view not 
adequately represented by a party or 
another intervenor. 

§ 452.09 Separation of functions and ex 
parte communications. 

(a) Separation of Functions. A review 
board and its members shall not: 

(1) Be responsible for or subject to the 
supervision or direction of any person 
engaged in the performance of the 
endangered species consultation at 
issue; 

(2) Allow an agency employee or 
agent engaged in the endangered species 
consultation at issue or a factually 
related matter to participate or advise in 
a determination under this part except 
as a witness or counsel in public 
proceedings. 

(b) Ex Parte Communications. As 
provided in 5 U.S.C. 557(d), review 
board members and staff shall not 
communicate with parties or their 
respective counsel concerning the merits 
of issues before the review board 
without reasonable prior public notice 
and opportunity to participate. 

§ 452.10 Additional review board powers. 

(a) Request assistance. (1) The review 
board may request and receive: 


(1) Administrative support services, on 
a reimbursable basis, from the 
Administrator of the General Services 
Administration; 

(ii) Personnel, from any Federal 
agency, on a nonreimbursable basis, to 
assist the review board in carrying out 
its duties. 

(2) The review board should minimize 
reliance on personnel provided on a 
reimbursable basis by the GSA and 
maximize use of personnel provided by 
heads of Federal agencies on a 
nonreimbursable basis. 

(b) Use of the mails. A review board 
may use the United States mails in the 
same manner and under the same 
conditions as a Federal agency. 

(c) Request information. Subject to the 
Privacy Act of 1974, a review board may 
request of any person information 
necessary to carry out review board 
duties. Any Federal agency or the 
exemption applicant shall furnish such 
information to the review board. 

(d) Request subpenas. A review board 
may request the Committee to issue 
subpenas for the attendance and 
testimony of such witnesses, and the 
production of such relevant papers, 
books, and documents as are necessary 
for consideration of an exemption 
application. 

(e) Take depositions. A review board 
may take depositions or have 
depositions taken as necessary to carry 
out its functions. 

(f) Delegate Functions. A review 
board may delegate its functions under 
paragraphs (a) through (e) of this section 
to any member. 

(g) Consolidated and Joint 
Proceedings. (1) When two or more 
exemption applications are referred to 
the same review board, the board may 
consolidate proceedings on the 
applications, if consolidation would 
expedite or simplify consideration of the 
issues. 

(2) When two or more review boards 
are considering related exemption 
applications, the review boards may 
conduct joint proceedings, if joint 
proceedings would expedite or simplify 
consideration of the issues. 

PART 453—ENDANGERED SPECIES 
COMMITTEE 

Sec. 

453.01 Purpose. 

453.02 Definitions. 

453.03 Committee review and final 
determinations. 

453.04 Committee information gathering. 
453.05 Committee meetings. 

453.06 Additional committee powers. 

Authority: Endangered Species Act of 1973, 
16 U.S.C. 1531, et seq. as amended. 


{453.01 Purpose. 

This part prescribes the procedures to 
be used by the Endangered Species 
Committee when examining 
applications for exemption from seciton 
7(a)(2) of the Endangered Species Act of 
1973, as amended. 

(453.02 Definitions. 

Definitions applicable to this part are 
contained in 50 CFR 450.01. 

{ 453.03 Committee review and final 
determinations. 

(a) Initiation. Upon receiving a review 
board’s report and record, the 
Committee shall promptly initiate its 
review of the application. 

(b) Final Determinations. Within 90 
days of receiving a review board’s 
report and record, the Committee shall 
grant an exemption from the 
requirements of section 7(a)(2) of the 
Act for an agency action if. by a vote of 
not less than five of its members voting 
in person: 

(1) It determines on the record, based 
on the report of the review board and on 
such other testimony or evidence as it 
may receive, that— 

(1) There are no reasonable and 
prudent alternatives to the proposed 
action; 

(ii) The benefits of such action clearly 
outweigh the benefits of alternative 
courses of action consistent with 
conserving the species or its critical 
habitat, and such action is in the public 
interest; and 

(iii) The action is of regional or 
national significance; and 

(2) It establishes such reasonable 
mitigation and enhancement measures 
as are necessary and appropriate to 
minimize the adverse effects of the 
proposed action upon the endangered 
species, threatened species, or critical 
habitat concerned. 

(c) Decision and Order. The 
Committee's final determinations shall 
be written and shall be based on the 
whole public record of testimony, 
evidence and other written comments 
submitted to the Committee. If the 
Committee determines that an 
exemption should be granted, the 
Committee shall issue an order granting 
the exemption and specifying required 
mitigation and enhancement measures. 
The Committee shall publish its 
decisions in the Federal Register as soon 
as practicable. 

(d) Permanent Exemptions. Under 
section 7(h)(2) of the Act, an exemption 
granted by the Committee shall 
constitute a permanent exemption with 
respect to all endangered or threatened 
species for the purposes of completing 
such agency action (i) regardless of 
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whether the species was identified in 
the biological assessment, and (ii) only 
if a biological assessment has been 
conducted under section 7(c) of the Act 
with respect to such agency action. An 
exemption shall be permanent unless 
(A) the Secretary finds, based on the 
best scientific and commercial data 
availble, that such exemption would 
result in the extinction of a species that 
was not the subject of consultation 
under section 7(a)(2) of the Act or was 
not identified in any biological 
assessment conducted under section 7(c) 
of the Act, and (6) the Committee 
determines within 60 days after the date 
of the Secretary's finding that the 
exemption should not be permanent. If 
the Secretary makes a finding that the 
exemption would result in the extinction 
of a species, as specified above, the 
Committee shall meet with respect to 
the matter within 30 days after the date 
of the finding. During the 60 day period 
following the Secretary's determination, 
the holder of the exemption shall refrain 
from any action which would result in 
extinction of the species. 

(e) Review by the Secretary of 
Defense . If the Secretary of Defense 
finds in writing that an exemption for 
the agency action is necessary for 
reasons of national security, the 
Committee shall grant the exemption 
notwithstanding any other provision in 
this part. 

S 453.04 Committee information 
gathering. 

(a) Written Submissions. When the 
Chairman or four Committee members 
decide that written submissions are 
necessary to enable the Committee to 
make its final determinations, the 
Chairman shall publish a notice in the 
Federal Register inviting written 
submissions from interested persons. 

The notice shall include: (1) The address 
to which such submissions are to be 
sent; (2) the deadline for such 
submissions; and (3) a statement of the 
type of information needed. 

(b) Information Gathering 
Proceedings. (1) When the Chairman or 
four Committee members decide that 
oral presentations are necessary to 
enable the Committee to make its final 
determinations, an information 
gathering proceeding shall be held. 

(2) The information gathering 
proceeding shall be conducted by (i) the 
Committee or (ii) a member of the 
Committee or other person, designated 
by the Chairman or by four members of 
the Committee. 

(3) Notice. The Chairman shall publish 
in the Federal Register a general notice 
of an information gathering proceeding, 
stating: (i) The time, place and nature of 


the information gathering proceeding; 
and (ii) the type of information needed. 
The Federal Register notice shall be 
published at least 15 days prior to the 
proceeding. 

(4) Procedure. The information 
gathering proceedings shall be open to 
the public and conducted in an informal 
manner. All information relevant to the 
Committee's final determinations shall 
be admissible, subject to the imposition 
of reasonable time limitations on oral 
testimony. 

(5) Transcript. Information gathering 
proceedings will be recorded verbatim 
and a transcript thereof will be 
available for public inspection. Any 
person may obtain a copy of the 
transcript upon payment of the actual 
cost of duplication. 

§ 453.05 Committee meetings. 

(a) The Committee shall meet at the 
call of the Chairman or five of its 
members. 

(b) Five members of the Committee or 
their representatives shall constitute a 
quorum for the transaction of any 
function of the Committee, except that 
in no case shall any representative be 
considered in determining the existence 
of a quorum for the transaction of a 
Committee function which involves a 
vote by the Committee on the 
Committee’s final determinations. 

(c) All meetings and records of the 
Committee shall be open to the public. 

(d) The Chairman shall publish a 
notice of all Committee meetings in the 
Federal Register. The notice will 
ordinarily be published at least 15 days 
prior to the meeting. 

§ 453.06 Additional committee powers. 

(a) Request and Receive Assistance. 
The Committee may request and 
receive: 

Jl) Administrative support services on 
a reimbursable basis, from the 
Administrator of the General Services 
Administration; and 

(2) Personnel from any Federal agency 
on a nonreimbursable basis, to assist 
the Committee in carrying out its duties. 

(b) Use of the Mails. The Committee 
may use the mails in the same manner 
and under the same conditions as a 
Federal agency. 

(c) Secure Information. Subject to the 
Privacy Act, the Committee may secure 
information directly from any Federal 
agency when necessary to enable it to 
carry out its duties. 

(d) Subpenas. (1) For the purpose of 
obtaining information necessary for the 
consideration of an application for an 
exemption, the Committee may issue 
subpenas for the attendance and 
testimony of witnesses and the 


production of relevant papers, books, 
and documents; 

(2) The Chairman shall receive review 
board subpena requests and may issue 
the subpenas on behalf of the 
Committee to aid the review board. 

(e) Rules and orders. The Committee 
may issue such rules and orders as are 
necessary to carry out its duties. 

(f) Delegate Authority. The Committee 
may delegate its authority under 
paragraphs (a) through (d) of this section 
to any member. 

Dated: March 28,1980. 

Cecil D. Andrus, 

Chairman, Endangered Species Committee . 

Note.—These regulations have been 
concurred in by all permanent members of 
the Committee, except that the Secretary of 
the Army withholds concurrence on 
§$ 452.03(e), 450.01(2), and 453.05(b). 

(FR Doc. 00-10085 Filed 4-3-80: 8:45 am] 
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DEPARTMENT OF JUSTICE 

Bureau of Prisons 

28 CFR Parts 527, 549, 551, 572 

Control, Custody, Care, Treatment, 
and Instruction of Inmates 

agency: Bureau of Prisons, Justice. 
action: Final rules. 

summary: This document contains the 
Bureau of Prisons final rules relating to 

(1) Transfer of Inmates After Conviction, 

(2) Hunger Strikes, Inmate, (3) Non- 

Discrimination Towards Inmates, and 

(4) Parole Commission and 
Reorganization Act—Procedures for the 
implementation of Section 4205(g). 

The rules on Transfer of Inmates After 
Conviction describe Bureau procedures 
regarding Rule 38(a)(2) of the Federal 
Rules of Criminal Procedure. The rules 
on Hunger Strikes, Inmate provide 
guidelines for the medical and 
administrative management of inmates 
who engage in hunger strikes. The rules 
on Non-Discrimination Towards 
Inmates places into writing the Bureau’s 
longstanding policy of non¬ 
discrimination. The rules on Parole 
Commission and Reorganization Act— 
Procedures for the Implementation of 
Section 4205(g) describe Bureau 
procedures relating to parole eligibility 
under 18 U.S.C. Section 4205(g). 
dates: Effective date: May 5,1980. 
ADDRESS: Office of General Counsel, 
Bureau of Prisons, Room 910, 3201st 
Street, N.W., Washington, D.C. 20534. 

FOR FURTHER INFORMATION CONTACT: 
Mike Pearlman, Office of General 
Counsel, Bureau of Prisons, phone 202/ 
724/3062. 

SUPPLEMENTAL INFORMATION: On 

January 12,1979, the Bureau of Prisons 
published its proposed rules relating to: 

(1) Transfer of Inmates After Conviction 
(at 44 FR 2982], and (2) Parole 
Commission and Reorganization Act— 
Procedures for the Implementation of 
Section 4205(g) [at 44 FR 2992-2993). On , 
October 29,1979, the Bureau of Prisons 
published its proposed rules relating to: 

(1) Hunger Strikes, Inmate [at 44 FR 
62256-62257), and (2) Non- 
Discrimination Towards Inmates [at 44 
FR 62257). Interested persons were 
invited to submit comments on the 
proposed rules. On the basis of 
comments received and internal staff 
review, changes have been made in the 
rules. Members of the public may. of 
course, submit further comments 
concerning these rules by writing to the 
previously cited address. These 
comments will be considered, but will 


receive no formal response in the 
Federal Register. Public comments 
which were received in these areas and 
the changes which were made are 
discussed below. 

Summary of Changes/Comments 

/. Part 527—Subpart C—Transfer of 
Inmates After Conviction 

(1) The final rule pertains to Rule 
38(a)(2), Federal Rules of Criminal 
Procedure. Proposed reference to Rule 
35 is deleted as its subject matter, 
Correction or Reduction of Sentence, is 
not specifically related to Rule 38, Stay 
of Execution, and Relief Pending 
Review. Proposed S 527.21(c) is 
therefore withdrawn. 

(2) § 527.26—Final § 527.20 has been 
revised and is retitled “Policy * 1 2 * 4 *. 
Proposed { 527.21(a) and { 527.21(b) are 
deleted. The Bureau of Prisons has no 
way of monitoring whether an inmate 
has filed an appeal. This function is 
within the purview of the sentencing 
court which notifies the U.S. Marshals 
Service when the inmate is ready to 
leave the judicial district. It is not the 
Bureau’s intent to limit an inmate’s stay 
within the judicial district when there is 
an appeal. Rather, the Bureau makes 
every effort to accommodate requests 
from the court of conviction for the 
inmate to be retained in a place of 
confinement which allows the inmate to 
participate in preparation of the appeal. 
Where reason exists for not retaining 
the individual, the court of conviction is 
notified and an attempt made to arrive 
at an acceptable place of confinement 
Final $ 527.20 states this intent. 
Reference in proposed $ 527.20 to an 
inmate having access to his attorney or 
the sentencing court is deleted as its 
substance is encompassed within other 
Bureau rules, including Inmate Legal 
Activities, Telephone Regulations for 
Inmates, and Correspondence. 

II. Part 549—Subpart E—Hunger Strikes, 
Inmate 

(1) Proposed Subpart C is renumbered 
final Subpart E. 5 549.62(b) is amended 
to recognize that medical staff may 
place an inmate requiring isolation in 
either a “locked hospital or other 
medically appropriate room”. This 
change recognizes that locked hospital 
rooms may not always be available or 
warranted. $ 549.63(d) is amended to 
specify that an inmate may be 
transferred to another Bureau of Prisons 
institution when medical staff considers 
it medically appropriate. The phrase “or 
to another hospital” is deleted as the 
intent is encompassed within the phrase 
“community hospital”. 


(2) § 549.64(a) is amended to state that 
staff shall “deliver” as opposed to 
“bring” the meal to the inmate’s room. In 
recognition that an inmate's medical 
condition may require a greater or lesser 
frequency than three meals per day, the 
final rule authorizes the physician to 
specify the number of meals per day 
delivered to an inmate on hunger strike. 
The word “every” is deleted from final 

§ 549.65(b) as the language “reasonable 
efforts” expresses the same intent. 

(3) A public comment appears to favor 
the position that an individual has a 
right to end his or her own life. For 
support, the commenter points out that 
the ACLU “supports a prisoner's right to 
end his or her own life and certainly for 
the purpose of expressing his or her 
beliefs.” Intervention by the government 
is limited to assuring “that the 
individual has had the opportunity 
rationally to consider whether to take 
this irreversible action.” 18 U.S.C. 4042 
charges the Bureau of Prisons with the 
responsibility “for the safekeeping, care, 
and subsistence of all persons charged 
with or convicted of offenses against the 
United States . . .”. Allowing an inmate 
to take his or her life violates that 
statutory requirement. While the Bureau 
recognizes an inmate's right to protest, 
many means other than suicide (for 
example, litigation, filing of a grievance, 
letter writing, etc.) are available. 

Ill Part 551—Subpart I—Non- 
Discrimination Towards Inmates 

Proposed Subpart J, § 551.120 becomes 
final Subpart I, § 551.90 and is expanded 
to accommodate a suggestion that the 
rule prohibit discrimination against the 
handicapped. We see no necessity for 
adopting another suggestion that further 
expansion be provided in respect to sex 
discrimination and the access of women 
to programs, resources and 
opportunities. The rule clearly states 
discrimination on the basis of sex is 
prohibited. Adherence to this standard 
is reflected in our actual operation. In 
our co-correctional institutions, men and 
women have equal access to available 
services and programs. Our separate 
institutions for men and women provide 
essential equality, with limitations 
primarily the result of the greater 
number of male institutions available 
and the greater program opportunity this 
affords in some areas. 

TV. Part 572—Subpart E—Parole 
Commission and Reorganization Act- 
Procedures for the Implementation of 
Section 4205(g) 

(1) in § 572.42(a)(1), the phrase 
“request warrants approval” is 
substituted for “request has merit.” The 
intent is unchanged, as the revised 
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language is inserted for consistency with 
the language of § 572.42(a)(2) and (a)(3). 

(2) Comments on 5 572.42 concerned 
the lack of specific standards for use by 
recommending officials in 
implementation of § 4205(g), their 
discretion to deny a request, their right 
to refuse to forward a request to the 
next higher official and the lack of 
specific time limits for responding to an 
application. § 572.40 provides a 
framework, with examples, by which an 
inmate may determine eligibility for a 
§ 4205 (g) motion. The statute itself, 18 
U.S.C. S 4205(g), gives the Bureau of 
Prisons complete latitude and discretion 
regarding petitions under that section. 
The final rule (5 572.43) requires written 
notification to the inmate and a 
statement of reasons for denial if the 
request is denied. To reflect the actual 
review process, the format of § 572.43 is 
revised with proposed § 572.43(c), (b), 
and (a) becoming final $ 572.43(a), (b), 
and (c). An inmate dissatisfied with a 
decision may appeal under the 
Administrative Remedy Procedure. 
Similarly, the inmate may appeal if the 
inmate believes the reviewing official is 
delaying an assessment of the 
application. 

(3) A comment called for the Bureau 
to index, publish, and make available to 
prisoners final decisions granting or 
denying S 4205(g) requests. The 
requested information is already 
available under the Freedom of 
Information Act and, as pertains to 
Administrative appeals, by obtaining a 
copy of Administrative Remedy indexes. 

Conclusion 

Accordingly, pursuant to the 
rulemaking authority vested in the 
Attorney General in 5 U.S.C. 552(a) and 
delegated to the Director of the Bureau 
of Prisons in 28 CFR 0.96(t), 28 CFR, 
Chapter V, is amended as set forth 
below. The effective date of these rules 
is May 5,1980. 

Dated: March 31,1980. 

Norman A. Carlson, 

Director, Bureau of Prisons. 

1. Subchapter B is amended by adding 
Subpart C to Part 527. 

PART 527—TRANSFERS 
' * • * • 

Subpart C—Transfer of Inmates After 

Conviction 

Sec. 

527.20 Policy. 

Authority: 5 U.S.C. 301; 18 U.S.C. 4001, 4042, 
4081, 4082, 5015, 5039; 28 U.S.C. 509. 510; 28 
CFR 0.95-0.99. 


Subpart C—Transfer of inmates After 
Conviction 

§527.20 Policy. 

The Bureau of Prisons adheres to Rule 
38(a)(2) of the Federal Rules of Criminal 
Procedure. When the court of conviction 
recommends that the inmate be retained 
in a place of confinement which will 
allow the inmate to participate in the 
preparation of the appeal, the Bureau of 
Prisons shall make every effort to place 
the inmate in such a facility, unless a 
reason exists for not placing the inmate 
in that facility, in which case the matter 
is called to the attention of the court and 
an attempt is made to arrive at an 
acceptable place of confinement 
2. Subchapter C is amended as 
follows: 

A. In Part 549, Subpart E is added. 

B. In Part 551, Subpart 1 is added. 

PART 549—MEDICAL SERVICES 
Subpart E—Hunger Strikes, Inmate 

Sec. 

549.60 Policy. 

549.61 Definition. 

549.62 Initial referral. 

549.63 Initial medical evaluation and 
management. 

549.64 Food/liquid intake/output. 

549.65 Refusal to accept treatment 

549.66 Release from treatment. 

Authority: 5 U.S.C. 301; 18 U.S.C. 4001, 4005, 

4042, 4081; 28 U.S.C. 509. 510; 28 CFR 0.95- 
0.99. 

Subpart E—Hunger Strikes, Inmate 
§549.60 Policy. 

The Bureau of Prisons provides 
guidelines for the medical and 
administrative management of inmates 
who engage in hunger strikes. It is the 
responsibility of the Bureau of Prisons to 
monitor the health and welfare of 
individual inmates, and to ensure that 
procedures are pursued to preserve life. 

§ 549.61 Definition. 

As defined in this rule, an inmate is on 
a hunger strike: 

(a) When he or she communicates that 
fact to staff and is observed by staff to 
be refraining from eating for a period of 
time, ordinarily in excess of 72 hours; or 

(b) When staff observe the inmate to 
be refraining from eating for a period in 
excess of 72 hours. When staff consider 
it prudent to do so. a referral for medical 
evaluation may be made without 
waiting 72 hours. 

§549.62 Initial referral. 

(a) Staff shall refer to medical staff for 
evaluation and, when appropriate, for 
treatment, an inmate who is observed to 
be on a hunger strike. 


(b) When considered medically 
appropriate, medical staff shall place 
the inmate in a hospital. When isolation 
is necessary to measure food and liquid 
intake/output, medical staff may place 
the inmate in a locked hospital or other 
medically appropriate room. 

§ 549.63 Initial medical evaluation and 
management 

(a) Medical staff shall ordinarily 
perform the following procedures upon 
initial referral of an inmate on a hunger 
strike: 

(1) Measure and record height and 
weight; 

(2) Take and record vital signs; 

(3) Urinalysis; 

(4) Psychological and/or psychiatric 
evaluation; 

(5) General medical evaluation; 

(6) X-Ray—flat plate of abdomen and 
chest; and 

(7) Complete blood count, 
sedimentation rate and blood chemistry 
tests as indicated by medical evaluation. 

(b) Medical staff shall take and record 
weight and vital signs at least once 
every 24 hours while the inmate is on a 
hunger strike. Other procedures 
identified in paragraph (a) of this section 
shall be repeated as medically 
indicated. 

(c) When valid medical reasons exist, 
medical staff may modify, discontinue, 
or expand any of the medical 
procedures described in paragraphs (a) 
and (b) of this section. 

(d) When medical staff consider it 
necessary in order to provide 
appropriate medical treatment, an 
inmate on a hunger strike will be 
transferred to the Medical Center for 
Federal Prisoners, to another Bureau 
institution considered medically 
appropriate, or to a community hospital. 

§ 549.64 Food/liquid intake/output 

(a) Staff shall prepare and deliver to 
the inmate's room three meals per day 
or as otherwise authorized by the 
physician. 

(b) Staff shall provide the inmate an 
adequate supply of drinking water. 
Other beverages shall also be offered. 

(c) Staff shall remove any commissary 
food items and private food supplies of 
the inmate while the inmate is on a 
hunger strike. An inmate may not make 
commissary purchases while under 
hunger strike management 

§ 549.65 Refusal to accept treatment 

(a) When, as a result of inadequate 
intake or abnormal output, a medical 
officer determines that the inmate's life 
or permanent health will be threatened 
if treatment is not initiated immediately, 
the medical officer shall give 
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consideration to forced medical 
treatment of the inmate. 

(b) Prior to medical treatment being 
administered against the inmate’s will, 
staff shall make reasonable efforts to 
convince the inmate to voluntarily 
accept treatment. Medical risks faced by 
the inmate if treatment is not accepted 
shall also be explained to the inmate. 
Staff shall document their treatment 
efforts in the medical record of the 
inmate. 

(c) When, after reasonable efforts, or 
in an emergency preventing such efforts, 
a medical necessity for immediate 
treatment of a life or health threatening 
situation exists, the medical officer may 
order that treatment be administered 
without the consent of the inmate. Staff 
shall document their treatment efforts in 
the medical record of the inmate. 

(d) Staff shall continue clinical and 
laboratory monitoring as necessary until 
the inmate's life or permanent health is 
no longer threatened. 

(e) Staff shall continue medical, 
psychiatric and/or psychological follow¬ 
up as long as necessary. 

§ 549.66 Release from treatment 

Only the medical officer may order 
that an inmate be released from hunger 
strike evaluation and treatment. This 
order shall be documented in the 
medical record of the inmate. 

PART 551*—MISCELLANEOUS 

Subpart I—Non-Discrimination Toward 
Inmates 

551.90 Policy. 

Authority: 18 USC 4001, 4042; 28 CFR 0.95- 
0.99. 

Subpart I—Non-Dlscriminatlon Toward 
Inmates 

§551.90 Policy. 

Inmates may not be discriminated 
against on the basis of race, religion, 
nationality, sex, handicap, or political 
belief. Each Warden shall ensure that 
administrative decisions and work, 
housing, and program assignments are 
non-discrimina tory. 

3. Subchapter D is amended by adding 
Part 572. 

PART 572—PAROLE 

Subpart A-D [Reserved] 

Subpart E—Parole Commission and 
Reorganization Act—Procedures for the 
Implementation of Section 4205(g) 

Sec. 

572.40 Purpose and scope. 

572.41 Initiation of request. 

572.42 Approval of request. 

572.43 Denial of request. 


Authority: 5 U.S.C. 301; 18 U.S.C. 4001, 4042. 
4081, 4082, 4205, 5015, 5039; 28 U.S.C. 509, 510; 
28 CFR 0.95-0.99. 

Subpart A-D [Reserved] 

Subpart E—Parole Commission and 
Reorganization Act—Procedures for 
the Implementation of Section 4205(g) 

§ 572.40 Purpose and scope. 

Under 18 U.S.C. 4205(g), a sentencing 
court, on motion of the Bureau of 
Prisons, may make an inmate 
immediately eligible for parole by 
reducing the minimum term of the 
sentence to time served. The Bureau 
utilizes Section 4205(g) only in 
particularly meritorious or unusual 
circumstances which could not 
reasonably have been foreseen by the 
court at the time of sentencing. The 
section may be used, for example, if 
there is an extraordinary change in an 
inmate's personal or family situation or 
if an inmate becomes severely ill. 

§ 572.41 Initiation of request. 

(a) An inmate may submit a written 
request for a motion under 18 U.S.C. 
4205(g) to the Warden. In the request, 
the inmate shall relate the 
circumstances that the inmate believes 
warrant consideration under 18 U.S.C. 
4205(g). In addition, the inmate shall 
include the following information in the 
request: 

(1) Offense, 

(2) Plea. 

(3) Length and date of sentence, 

(4) Name and location of sentencing 
court, 

(5) Date service of sentence began, 

(6) Parole eligibility date, and 

(7) Mandatory release date. 

(b) The Bureau of Prisons processes a 
request made by another person on 
behalf of an inmate in the same manner 
as an inmate’s request. Staff shall refer a 
request received at the Central Office or 
at a Regional Office to the Warden of 
the institution where the inmate is 
confined. 

§ 572.42 Approval of request 

(a) The Bureau of Prisons makes a 
motion under 18 U.S.C. 4205(g) only after 
review of the request by the Warden, 
the Regional Director, the General 
Counsel, the Medical Director or the 
Assistant Director, Correctional 
Programs Division, and with the 
approval of the Director, Bureau of 
Prisons. 

(1) If the Warden upon an 
investigation of the inmate's request 
determines that the request warrants 
approval, the Warden shall refer the 
matter in writing with recommendation 
to the Regional Director. 


(2) If the Regional Director determines 
that the request warrants approval, the 
Regional Director shall prepare a 
written recommendation and refer the 
matter to the Office of General Counsel. 

(3) If the Counsel determines that the 
request warrants approval, the General 
Counsel shall solicit the opinion of 
either the Medical Director or the 
Assistant Director, Correctional 
Programs division depending upon the 
nature of the basis for the request. With 
this opinion, the General Counsel shall 
forward the entire matter to the 
Director, Bureau of Prisons, for final 
decision. 

(4) If the Director, Bureau of Prisons, 
grants a request, the Director shall ask 
the U.S. Attorney in the district in which 
the inmate was sentenced to move the 
sentencing court on behalf of the Bureau 
of Prisons to reduce the minimum term 
of the inmate’s sentence to time served. 

(b) Upon receipt of notice that the 
sentencing court has entered an order 
granting the motion under 18 U.S.C. 
4205(g), the Warden of the institution 
where the inmate is confined shall 
schedule the inmate for hearing on the 
earliest Parole Commission docket. 

(c) In event of medical emergency 
certified by the physician of the 
institution where the inmate i9 confined, 
staff shall expedite the request at all 
levels. 

§ 572.43 Denial of request 

(a) When an inmate’s request is 
denied by the Warden or Regional 
Director, the Warden or Regional 
Director shall provide the inmate with a 
written notice and statement of reasons 
for the denial. The inmate may appeal 
the denial through the Administrative 
Remedy Procedure (Part 542, Subpart B). 

(b) When an inmate's request for 
consideration under 18 U.S.C. 4205(g) is 
denied by the General Counsel, the 
General Counsel shall provide the 
inmate with a written notice and 
statement of reasons for the denial. This 
denial constitutes a final administrative 
decision. 

(c) When the Director, Bureau of 
Prisons, denies a request, the Director 
shall provide the inmate with a written 
notice and statement of reasons within 
20 workdays after receipt of the referral 
from the Office of General Counsel. A 
denial by the Director constitutes a final 
administrative decision. 

|FR Doc 80-10125 Filed 4-4-80; 8:45 am] 
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28 CFR Part 552 

Control, Custody, Care, Treatment and 
Instruction of Inmates; Proposed 
Rulemaking and Request for 
Comments 

agency: Bureau of Prisons. 

action: Proposed rules.__ 

summary: The Bureau is proposing 
another set of rules for the management 
of inmates in Federal Correctional 
Institutions. This proposal is part of the 
Bureau's program to publish in the 
Federal Register, and subsequently in 
the Code of Federal Regulations, Bureau 
rules relating to the control, custody, 
care, treatment, and instruction of 
inmates. This installment encompasses 
the Bureau of Prisons’ proposed rules 
relating to Searches of Housing Units, 
Inmates, and Inmate Work Areas. 
oates: Comments must be received on 
or before June 3,1980. 
address: Office of General Counsel, 
Bureau of Prisons, Room 910, 3201st 
Street, N.W., Washington, D.C. 20534. 

FOR FURTHER INFORMATION CONTACT: 

Mike Pearlman, Office of General 
Counsel, Bureau of Prisons, phone 202/ 
724/3062. 

supplemental information: Pursuant 
to the rulemaking authority vested in the 
Attorney General in 5 U.S.C. 552(a) and 
delegated to the Director of the Bureau 
of Prisons in 28 CFR 0.96(t), notice is 
hereby given that the Bureau of Prisons 
intends to publish in the Federal 
Register its proposed rules on Searches 
of Housing Units, Inmates, and Inmate 
Work Areas. 

Portions of this rule were proposed 
previously in the Federal Register. Body 
Searches of Inmates was proposed 
previously in the Federal Register (43 FR 
30578-30579), and is now withdrawn. 

The rules on Searches of Housing Units, 
Inmates, and Inmate Work Areas 
discuss the various types of searches 
which may be conducted within a 
Bureau of Prisons institution and criteria 
for each type of search. 

Interested persons may participate in 
this proposed rulemaking by submitting 
data, views, or arguments in writing to 
the Bureau of Prisons. Room 910, 3201st 
Street NW., Washington, D.C. 20534. 
Comments received before June 3,1980 
will be considered before final action is 
taken. Copies of all written comments 
received will be available for 
examination by interested persons at 
the Bureau of Prisons. Room 910, 3201st 
Street NW., Washington, D.C. 20534. The 
proposed rules may be changed in light 
of the comments received. No oral 
hearings are contemplated. 


In consideration of the foregoing, it is 
proposed to amend Subchapter C of 28 
CFR, Chapter V by adding Part 552 to 
read as follows: 

SUBCHAPTER C—INSTITUTIONAL 
MANAGEMENT 

PART 552-CUSTODY 

Subpart A (Reserved] 

Subpart B—Searches of Housing Units, 
Inmates, and Inmate Work Areas 

Sec. 

552.10 Purpose and scope. 

552.11 Body searches of inmates. 

552.12 X-ray, major instrument, fluoroscope, 
or surgical intrusion. 

552.13 Search of inmate housing and work 
areas. 

Authority: 5 U.S.C. 301; 18 U.S.C. 4001. 4042, 
4081. 4082, 5015, 5039: 28 U.S.C. 509, 510; 28 
CFR 0.95-0.99. 

Subpart A [Reserved] 

Subpart B—Searches of Housing 
Units, Inmates, and Inmate Work Areas 

§ 552.10 Purpose and scope. 

In order to further the safe, secure and 
orderly running of its institutions, the 
Bureau of Prisons conducts searches of 
inmate and of inmates housing and work 
areas to locate contraband and deter its 
introduction and movement. Staff shall 
employ the least intrusive method of 
search practicable, as indicated by the 
type of contraband and the method of 
suspected introduction. 

$ 552.11 Body searches of Inmates. 

(a) Pat search—an inspection of a 
fully-clothed inmate, using the hands, 
including a search of the inmate's 
clothing and personal effects. A metal 
detector search may be done under the 
same circumstances. 

(1) Staff may conduct a pat search of 
an inmate on a routine or random basis 
to control contraband. 

(2) Ordinarily, staff of the same sex as 
the inmate shall make the search, except 
where circumstances are such that delay 
would mean the likely loss of 
contraband, or where it would be 
operationally inconvenient to arrange 
for a member of the same sex. 

(b) Visual search—a visual inspection 
of all surfaces and body cavities. 

(1) Staff may conduct a visual search 
where there is reason to believe that 
contraband has been concealed on the 
person, or a good opportunity for 
concealment has occurred. For example, 
re-entry into an institution after contact 
with the public (after a community trip 
or after a "contact" visit in a visiting 
room) is sufficient to justify a visual 
search. The visual search shall be made 


in a manner designed to assure as much 

privacy to the inmate as practicable. 

(2) Staff of the same sex as the inmate 
shall make the search, except where 
circumstances are such that delay would 
mean the likely loss of contraband. 

Where staff of the opposite sex makes a 
visual search, staff shall document the 
reasons for the opposite sex search in 
the inmate’s central file. 

(c) Digital or simple instrument 
search—inspection for and/or removal 
of contraband or any other foreign item 
from a body cavity of an inmate by use 
of fingers or simple instruments, such as 
an otoscope, tongue blade, short nasal 
speculum, and simple forcep. A digital 
or simple instrument search may be 
conducted only by medical staff upon 
approval of the Warden and only if the 
Warden has reasonable belief that an 
inmate is concealing contraband in or 
on his person. If located, the contraband 
or foreign item may be removed 
immediately by medical staff if such 
removal can easily be effected by use of 
fingers or the simple instruments 
referred to above. Staff shall document 
all digital and simple instrument 
searches and the reasons in the inmate's 
central file. 

(1) Staff shall solicit the inmate's 
written consent prior to conducting a 
digital or simple instrument search. 
However, the inmate's consent is not 
required. 

(2) Staff may not conduct a digital or 
simple instrument search if it is likely to 
result in injury to the inmate. 

$552.12 X-ray, major Instrument, 
flouroscope, or surgical Intrusion. 

(a) The institution physician may 
authorize use of a fluoroscope, major 
instrument (including anoscope or 
vaginal speculum), x-ray, or surgical 
intrusion for medical reasons only, with 
the inmate's consent. 

(b) Where there exists no reasonable 
alternative, and an x-ray examination is 
determined necessary for the security, 
order, or discipline of the institution, the 
Warden, upon approval of the Regional 
Director, may authorize the institution 
physician to perform a non-repetitive x- 
ray examination for the purpose of 
determining if contraband is concealed 
in or on (for example: in a cast, body 
cavity) the inmate. The x-ray 
examination may not be performed if it 
is determined by the institution 
physician that it is likely to result in 
serious or lasting medical injury or harm 
to the inmate. Staff shall place 
documentation of the examination and 
the reasons for the examination in the 
inmate's central file. 

(1) The Warden and Regional Director 
may not redelegate the authority to 
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approve an x-ray examination for the 
purpose of determining if contraband is 
present. 

(2) Staff shall solicit the inmate’s 
consent prior to the x-ray examination. 
However, the inmate’s consent is not 
required. 

(c) The Warden may direct x-rays of 
inanimate objects where the inmate is 
not exposed. 

§ 552.13 Search of inmate housing and 
work areas. 

(a) Staff may search an inmate’s 
housing and work area, and personal 
items contained within those areas, 
without prior approval from the inmate 
and without his presence. 

(b) Staff conducting the search shall 
leave the housing or work area as nearly 
as practicable in its original order. 

Dated: March 31,1980. 

Norman A. Carlson, 

Director, Bureau of Prisons. 

[FR Doc. 80-10126 Filed 4-3-80; 8:45 tin] 

BILLING CODE 4410-0S-M 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 23 

Information Sought on Proposals To 
Ust Animals and Plants In Appendices 
to the Convention on International 
Trade In Endangered Species of Wild 
Fauna and Flora 

agency: U.S. Fish and Wildlife Service. 
action: Request for information and 
data. 

summary: The Convention on 
International Trade In Endangered 
Species of Wild Fauna and Flora is a 59- 
nation treaty controlling import and 
export of species listed in three 
appendices. Appendices I and II may be 
amended only by agreement of the Party 
nations. The Parties will consider such 
amendments at their forthcoming 
meeting in February 1981. The Service 
requests information on animal and 
plant species for the purpose of 
determining if the United States should 
propose any amendments for 
consideration at that meeting. 
Amendments may include additions to 
the appendices, deletions from the 
appendices, or transfers from one 
appendix to another. 
date: All information and comments 
received by June 3,1980 will be 
considered. 

address: Please address 
correspondence to the Office of the 
Scientific Authority, U.S. Fish and 
Wildlife Service, Washington, DC 20240. 
Materials received will be available for 
public inspection from 7:45 am to 4:15 
pm, Monday through Friday, in room 
538,1717 H Street, NW, Washington. 

DC. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Richard L Jachowski, Office of the 
Scientific Authority, U.S. Fish and 
Wildlife Service, Washington, DC 20240, 
telephone (202) 653-5948. 
SUPPLEMENTARY INFORMATION: The 
Convention (T.I.A.S. 8249) regulates the 
import, export, re-export and 
introduction from the sea of certain 
animal and plant species. The species 
protected by such trade controls are 
included in three appendices. Appendix 
I includes species threatened with 
extinction that are or may be affected 
by trade. Appendix II includes species 
that although not necessarily threatened 
with extinction may become so unless 
trade in them is strictly controlled. It 
also lists species that must be subject to 
regulation in order that trade in other 
currently or potentially threatened 


species may be brought under effective 
control. Such listing frequently are 
required because of the difficulty in 
distinguishing specimens of currently or 
potentially threatened species from 
other species at ports of entry. Appendix 
III includes species that any Party 
nation identifies as being subject to 
regulation within its jurisdiction for the 
purpose of preventing or restricting 
exploitation, and for which it needs the 
cooperation of other Parties in 
controlling trade. 

Any Party nation may propose 
amendments to Appendices I and 11 for 
consideration at meetings of the 
Conference of the Parties. The text of 
any proposal must be communicated to 
the Convention's Secretariat at least 150 
days before the meeting. The Secretariat 
must then consult the other Parties and 
interested inter-governmental bodies, 
and communicate their responses to all 
Parties not later than 30 days before the 
meeting. Amendments are adopted by a 
two-thirds majority of the Parties 
present and voting. 

The Service is examining the status of 
species that may be candidates for 
proposal, as part of its responsibility to 
carry out the functions of the Scientific 
Authority and Management Authority of 
the United States for purposes of the 
Convention. The scope of this 
examination is worldwide. The U.S., as 
a Party to the Convention, may propose 
amendments to Appendix 1 or II 
concerning species of animals and 
plants occurring in any nation or in 
international waters. The purpose of this 
notice is to request information that 
might lead the Service to develop 
proposed amendments for consideration 
at the Third Meeting of the Conference 
of the Parties in February 1981 at New 
Delhi, India. 

The Parties agreed at their meeting in 
March 1979 to require the following 
types of information for proposals: 

1. Taxonomy 

(a) Class 

(b) Order 

(c) Family 

(d) Genus, species or subspecies, including 
author and year 

(e) Common name(s), when appicable 

(f) Code numbers, when applicable 

2. Biological data 

(a) Distribution (current and historical) 

(b) Population (estimates and trends) 

(c) habitat (trends) 

3 . Trade data 

(a) National utilization 

(b) Legal international trade 

(c) Illegal trade 

(d) Potential trade threats 

(i) Live specimens 

(ii) Parts and derivatives 


4 . Protection status 

(a) National 

(b) Intemational 

(c) Additional protection needs 

5. Information on similar species 

6. Comments from countries of origin 

7. Additional remarks 
A References 

To clarify these requirements, the 
Parties added to following instructions 
to be followed by governments in 
making proposals: 

1. All data should be supported by 
reference to published literature or other 
evidence appended to the proposal. 

2. When there are no data or 
information available on a particular 
format subject, or when this is not 
relevant, the fact should be clearly 
stated. 

3. (a) When the proposal concerns a 
taxon above the species level, sufficient 
information should be provided, 
according to the standard format, to 
justify the inclusion of any 
representative species selected from 
that taxon. When the proposal concerns 
vertebrate animals, detailed information 
should be provided on each species 
according to that format (it will be 
permissible to list species on one form 
where the same information applies). 

(b) When the proposal concerns 
Appendix II, please indicate in item 7 
(Additional remarks) whenever possible 
whether the proposal is made under 
convention Article 11.2(a) as potentially 
threatened or 11.2(b) for purposes of 
controlling trade in other species; in 
cases where groups of species or 
subspecies are entered for the same 
reason it will be sufficient so to indicate, 
i.e., species a, b and c under II. 2(a) as 
potentially threatened, the remainder of 
the higher taxon under 11.2(b) for 
purposes of effectively controlling trade 
in other species. If the latter, information 
on the need to control trade in such 
species should be included in item 5 
(Information on similar species). 

4. The proponent can be only a State 
party to the Convention, in accordance 
with Article XV of the Convention. 

5. It would be useful if the common 
names, item 1(e), are provided in as 
many languages as possible, but 
particularly in the official languages of 
the Convention and in those of the 
countries of origin. 

8. Code numbers, item 1(f), can refer 
to computerized systems being 
developed in the field of systematics, to 
Red Data Book, International Species 
Inventory System (ISIS) or FAO Coding. 

7. In order that item 6 (Comments 
from countries of origin) be as complete 
as possible, countries of origin shall be 
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consulted whether they are Parties to 
the Convention or not. 

8. Under item 2 (Biological data), it is 
essential that the world status of the 
taxon be assessed in addition to the 
national status. 

Accordingly, the Service requests any 
information of these types that might 
lead to proposals to amend Appendix I 
or II. Please transmit any such 
information to the Service on or before 
the date given above. 

The tentative schedule of events 
concerning prosposed amendments is as 
follows: 

September 5,1980—Deadline for 
communicating proposals of amendments 
to appendices to the Secretariat 
February 2-13.1981—Third Meeting of the 
Conference of the Parties, at which 
proposals will be considered. 

May 13.1981—Effective date for any 
amendments adopted at the Third Meeting, 
and deadline for entering any reservations 
(under which reserving Party is treated as a 
nation not party to the Convention for the 
concerned species). 

Public meetings are planned to 
discuss proposed amendments and 
negotiating positions prior to the Third 
Meeting. The time and place of these 
meetings will be announced in the 
Federal Register. Notices will also 
appear in the Federal Register 
requesting comments on proposed 
amendments and negotiating positions 
of the U.S. and amendments proposed 
by other Parties. 

This notice was prepared by Dr. 
Richard L. Jachowski, Office of the 
Scientific Authority. 

Dated: March 28.1980. 

Robert S. Cook. 

Director, Fish and Wildlife Service. 

(FR Doc 00-10141 Filed 4-S-SO; 0:45 am) 

8U.UNG CODE 4310-SS-* 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 60 

IFRL 1370-5] 

Standards of Performance for New 
Stationary Sources; Petroleum Liquid 
Storage Vessels 

AGENCY: Environmental Protection 
Agency. 

action: Final rule. 

summary: This regulation establishes 
equipment standards which limit 
emissions of volatile organic compounds 
(VOC) from new, modified or 
reconstructed petroleum liquid storage 
vessels. The standards implement the 
Clean Air Act and are based on the 
Administrator's determination that 
emissions from petroleum liquid storage 
vessels contribute significantly to air 
pollution. The intended effect of this 
regulation is to require new, modified or 
reconstructed petroleum liquid storage 
vessels to use the best demonstrated 
system of continuous emission reduction 
considering costs and nonair quality 
health, environmental and energy 
impacts. 

EFFECTIVE DATE: April 4, 1980. 
ADDRESSES: Docket No. OAQPS-78-2, 
containing all supporting information 
used by EPA in developing the 
standards, is available for public 
inspection and copying between 8 a.m. 
and 4 p.m.. Monday through Friday, at 
EPA’s Central Docket Section, Room 
2903B, Waterside Mall, 401 M Street 
SW.. Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
Don R. Goodwin, Director, Emission 
Standards and Engineering Divison 
(MD-13), U.S. Environmental Protection 
Agency, Research Triangle Park, North 
Carolina 27711, telephone no. (919) 541- 
5271. 

SUPPLEMENTARY INFORMATION: 

The Standards 

The standards promulgated under 
Subpart Ka require each new, modified 
or reconstructed petroleum liquid 
storage vessel of greater than 151,416 
liters (40.000 gallons) capacity 
containing a petroleum liquid with a true 
vapor pressure greater than 10.3 kPa (1.5 
psia) to be equipped with one of the 
following: 

1. An external floating roof fitted with 
a double seal system between the tank 
wall and the floating roof; 

2. A fixed roof with an internal- 
floating cover equipped with a seal 


between the tank wall and the edge of 
the cover; 

3. A vapor recovery and disposal or 
return system which reduces VOC 
emissions by at least 95 percent by 
weight; or 

4. Any system which is demonstrated 
to the Administrator to be equivalent to 
those described above. 

Each affected vessel storing a 
petroleum liquid with a true vapor 
pressure greater than 78.6 kPa (11.1 psia) 
must be equipped with a vapor recovery 
and disposal or return system, or 
equivalent. Storage vessels of less than 
1,589,800 liters (420,000 gallons) capacity 
used for petroleum or condensate stored 
prior to custody transfer are exempt 
from the standards. 

Many of the petroleum liquid storage 
vessels covered by the standards are 
likely to be in locations other than 
petroleum refineries. If the storage 
vessel contains petroleum or 
condensate, or finished or intermediate 
products manufactured at a petroleum 
refinery, and the size and true vapor 
pressure applicability criteria are met, 
the vessel would be covered by the 
standards regardless of its location. For 
example, cyclohexane may be produced 
at a petroleum refinery and then stored 
at a chemical plant before being used in 
the plant. The storage vessel at the 
chemical plant would be covered by the 
standards if its size and the true vapor 
pressure of the cyclohexane are greater 
than the cut-offs in the standards. 

The regulation contains allowable 
seal gap criteria based on gap surface 
area per unit of storage vessel diameter* 
The standards require owners or 
operators to measure and report seal 
gaps annually for the secondary seal 
and every five years for the primary seal 
for each affected storage vessel. The 
standards also require owners or 
operators to monitor and maintain 
records of the petroleum liquid stored, 
the period of storage, and the maximum 
true vapor pressure of the petroleum 
liquid during its storage period for each 
affected storage vessel. 

Several definitions and the monitoring 
and record keeping requirements of 
Subpart K have been revised to make 
them consistent with those in Subpart 
Ka. These revisions to Subpart K clarify 
the regulation and make it less 
burdensome for owners and operators 
but do not affect the emission reductions 
required by Subpart K. 

The promulgated standards are in 
terms of equipment specifications and 
maintenance requirements rather than 
mass emission rates. It is extremely 
difficult to quantify mass emission rates 
for petroleum liquid storage vessels 
because of the varying loss mechanisms 


and the number of variables affecting 
loss rate. Section 111(h)(1) of the Act 
provides that equipment standards may 
be established for a source category if it 
is not feasible to prescribe or enforce a 
standard which specifies an emission 
limitation. 

Environmental and Economic Impact 

Compliance with these standards will 
reduce VOC emissions to the 
atmosphere from petroleum liquid 
storage vessels with external floating 
roofs by about 75 percent. This estimate 
is based on a comparison of VOC 
emissions between storage vessels 
equipped with external floating roofs 
and single seals and storage vessels 
equipped with any of the systems 
required in the standards. The standards 
will reduce VOC emissions by about 
4,545 megagrams per year (5000 tons per 
year) by 1985. 

This emission reduction will be 
realized without adverse impacts on 
other aspects of environmental quality, 
such as solid waste disposal, water 
pollution, or noise. There will be no 
adverse energy impacts associated with 
the standards. In fact, energy savings 
will result because the standards will 
help prevent the loss of valuable 
petroleum products. The economic 
impact of the standards is considered 
reasonable. The cost of complying with 
the standards will be only the 
incremental cost of installing a 
secondary seal. This will increase the 
cost of a new 61-meter diameter storage 
vessel by about 0.6 to 1.3 percent. The 
incremental capital costs will be about 
$12,000 to $19,000, and the average 
incremental annualized costs will vary 
between $1,100 and $3,300 per storage 
vessel depending on the true vapor 
pressure of the petroleum liquid, the 
average wind velocity, and the cost of 
the petroleum liquid. 

Public Participation 

The Standards were proposed in the 
Federal Register on May 18,1978 (43 FR 
21615). To provide interested persons 
the opportunity for oral presentation of 
data, views, or arguments concerning 
the proposed standards, a public hearing 
was held on June 7,1978, in Washington. 
D.C. In addition, during the public 
comment period from May 18,1978, to 
July 19,1978, a total of 35 comment 
letters was received. These comments 
have been carefully considered and, 
where determined to be appropriate, 
changes have been made in the final 
regulation. 
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Significant Comments and Changes 

Made 

Comments were received from 
industry representatives, utility 
companies, and State and Federal 
agencies. Most of the comment letters 
contained multiple comments. The 
comments have been divided into the 
following areas for discussion: testing 
and monitoring, technology, impacts, 
and general. 

Testing and Monitoring 

Most of the comments concerned the 
proposed requirements for inspecting 
the seals on external floating roof 
storage vessels. The proposed standards 
required that inspection of the seals be 
performed while the roof was floating. 
They also required, however, that the 
secondary seal be kept in place at all 
times if the storage vessel contained a 
petroleum liquid with true vapor 
pressure greater than 10.3 kPa (1.5 psia). 
This meant that if the secondary seal 
would have to be dislodged or removed 
to inspect the primary seal, the vessel 
would have to be empted of petroleum 
liquid and the roof raised with some 
other liquid. The preamble suggested 
using water to do this. Commenters 
pointed out that the use of a liquid other 
than a petroleum liquid would put the 
storage vessel out of service for an 
indefinite period, that water was 
unavailable in many areas, and that 
water, if used, would become 
contaminated with petroleum liquids 
which would have to be separated prior 
to discharge. 

EPA has determined that these 
comments are valid and that the VOC 
emissions occurring during the relatively 
short inspection period would be 
insignificant when compared to the 
impact of using water as the test fluid. 
Therefore, the final regulation allows the 
removal of the secondary seal for the 
inspection of the primary seal while the 
storage vessel is in operation. Higher 
emissions will, however, result from the 
removal of the secondary seal. To 
reduce this period of increased 
emissions, the final standards require 
inspection of the primary seal to be 
performed as rapidly as possible and the 
secondary seal replaced as soon as 
possible. 

Many commenters stated that seal gap 
measurement at one level would provide 
sufficient indication of seal integrity and 
that the proposed requirement for 
measuring at eight levels would be too 
burdensome, expensive, and would 
provide little, if any, additional 
information. Most of these commenters 
recommended measuring seal gaps at 
the “as found" level. It is not clear 


whether the benefits of the eight-level 
gap measurement would outweigh the 
adverse impacts. In addition, since the 
final standards allow removal of the 
secondary seal during measurement and 
inspection of the primary seal, it is 
important to minimize the amount of 
time the secondary seal is not in place. 
Reducing the number of required 
measurement levels thus will help to 
minimize the VOC emissions during 
primary seal gap measurements. 
Therefore, the final regulation requires 
that seal gaps be measured at one level 
with the stipulation that the roof be 
floating off the roof leg supports. The 
owner or operator is required to notify 
EPA prior to gap measurement and 
provide all of the results of such 
measurements to EPA each time they 
are performed. 

The proposed seal gap measurement 
frequency of five years was criticized by 
many commenters. Some claimed this to 
be too frequent while two commenters 
suggested performing gap measurements 
during scheduled storage vessel 
maintenance periods. Requiring seal gap 
measurements only during scheduled 
maintenance would not provide uniform 
impacts on owners and operators. Those 
with more frequent maintenance periods 
would be required to measure seal gaps 
more often than those with less frequent 
maintenance periods. Therefore the 
same measurement frequency is 
required of all owners and operators 
regardless of their maintenance 
schedules. The promulgated standards 
require a different frequency, however, 
for the primary seal than for the 
secondary seal. Data derived from tests 
conducted by Chicago Bridge and Iron 
Company (CBI) on a 20-foot diameter 
test storage vessel clearly indicate that 
secondary seal gaps increase VOC 
emissions to a greater degree than gaps 
in the primary seal. Because of its 
greater sensitivity, a more frequent 
inspection of the secondary seal is 
considered necessary. Consequently, the 
final regulation requires the secondary 
seal gaps to be measured at initial fill 
and at least once annually and the 
primary seal gaps at initial fill and at 
least once every five years. The 
requirement for more frequent gap 
measurements for secondary seals is not 
expected to increase the impact of the 
final standards in comparison to the 
proposed standards. In fact, the impact 
will be less because gap measurements 
are required at only one roof level 
instead of the proposed eight levels, and 
they may be conducted without taking 
the storage vessel out of service. If a 
storage vessel is out of service (i.e., 
empty) for more than one year, gap 


measurements must be conducted upon 
refilling. This is considered necessary to 
ensure that the seal system integrity has 
not severely deteriorated during the 
period of inactivity. The final regulation 
therefore, defines such refilling as 
"initial fill" and the required frequency 
of gap measurements would be based 
upon the date of refilling. 

One commenter suggested requiring 
visual seal inspections instead of seal 
gap measurements. This approach was 
considered but rejected because of the 
inability to develop a visual inspection 
procedure which could be applied 
uniformly. The subjectiveness of such a 
procedure would preclude the use of the 
data that would be obtained. 

The gap criteria by size classes 
specified in the proposed regulation 
were unfair, claimed two commenters. 
and are not consistent with the CBI 
data. As pointed out by one commenter, 
a three-sixteenths inch gap around the 
entire storage vessel would produce less 
gap surface area than the proposed 
standards allowed yet would be out of 
compliance with the proposed gap 
criteria. To eliminate this possibility, the 
final regulation specifies total gap 
surface area criteria specific to the 
storage vessel diameter for the primary 
and the secondary seal. Since the seal 
gap surface area allowed in the final 
standards is approximately equal to that 
allowed in the proposed standards, 
about the same VOC emission reduction 
and cost of performing gap 
measurements will result. The final 
standards, however, will provide a more 
effective and uniform procedure for 
ensuring that seals are properly 
installed and maintained. 

Two commenters questioned the 
apparently inflexible requirement in the 
proposal that only pre-sized probes 
were to be used for gap measurements. 
As pointed out by one commenter, use 
of an L-shaped probe, in some cases, 
could eliminate the need to remove the 
secondary seal when measuring gaps in 
the primary seal. The secondary seal, in 
many cases, could merely be pulled 
back and the L-shaped probe inserted 
for accurate gap determinations. Such 
an approach may be reasonable, and 
there may be other suitable methods for 
measuring gaps. Therefore, the 
regulation specifies one method of gap 
measurement but includes provisions for 
allowing other methods provided they 
can be demonstrated to be equivalent. 

According to four commenters. the 
monitoring requirements specified in the 
proposed rule were too burdensome and 
were probably of little value. They also 
pointed out problems with Reid vapor 
pressure conversions and true vapor 
pressure determinations in some cases. 









23376 


Federal Register / Vol. 45, No. 67 / Friday, April 4, 1980 / Rules and Regulations 


EPA agreed with this comment and has 
re-evaluated the amount of monitoring 
information needed to be able to ensure 
that owners or operators of storage 
vessels covered by the regulation are 
complying with the standards. As a 
result, the final regulation has been 
revised to require that a record be kept 
of the maximum true vapor pressure and 
the periods of storage of each vessel's 
contents. This maximum true vapor 
pressure can be determined from 
available data on the typical Reid vapor 
pressure and the maximum expected 
storage temperature. This precludes the 
proposed requirement that an average 
temperature record be kept For any 
crude oil with a true vapor pressure less 
than 13.8 kPa (2.0 psia) or whose 
physical properties preclude 
determination by the recommended 
methods, the true vapor pressure is to be 
determined from available data and 
recorded if the estimated true vapor 
pressure is greater than 6.9 kPa (1.0 
psia). The final regulation allows two 
exemptions from the monitoring 
requirements: (1) If the petroleum liquid 
has a Reid vapor pressure less than 6.9 
kPa (1.0 psia) and the true vapor 
pressure will never exceed 6.9 kPa (1.0 
psia) or (2) if the storage vessel is 
equipped with a vapor return or disposal 
system in accordance with the 
requirements of the standard. This 
revision relieves much of the record 
keeping and monitoring burden of the 
proposed regulation but is not expected 
to impact the amount of VOC emissions. 

Two letters commented on the 
requirement in the proposed standard 
that there be four access points through 
the secondary seal to the primary seal to 
allow inspection while the storage 
vessel is in operation. One commenter 
said it was unnecessary while the other 
commenter stated that the access points 
should be chosen at random by the 
inspector. Since the regulation has been 
revised to allow removal of the 
secondary seal for primary seal 
inspections and gap measurements 
while the vessel is in operation, 
requiring the owner or operator to 
provide four access points to the 
primary seal is not necessary. Therefore, 
this requirement has been deleted. 

Technology 

Seven commenters questioned the 
validity of scaling up the CBI test vessel 
data by linear extrapolation to field size 
storage vessels as was done to calculate 
actual emission reductions. Many of 
these commenters also believed that the 
static test conditions were not 
representative of dynamic field 
conditions. These commenters 
recommended awaiting results of the 


American Petroleum Institute (API) 
study of VOC emissions from petroleum 
liquid storage vessels in actual field 
conditions. Preliminary results of the 
API study have been released, however, 
and indicate that VOC emissions from 
Held storage vessels are directly 
proportional to vessel diameter. 
Therefore, the VOC emission estimates 
based on CBI data are considered valid. 

Four commenters stated that storage 
vessels could not meet seal gap 
specifications even if they met current 
plumbness and roundness specifications 
contained in API Standard 650 which is 
used for construction standards for new 
storage vessels. The out-of-plumbness 
specification in API Standard 650 allows 
Vz percent of the height of the vessel and 
the roundness specification is grouped 
by vessel diameter as follows: 

Storage Vessel Diameter and Radius Tolerance 



0 to 40 feet exclusive....,....__ ± 

40 to 150 feet exclusive...... ±% 

150 to 250 feet exclusive...♦.. ± 1 

250 feet and over__.______ ± 1 % 


Some of these commenters felt that 
the construction tolerances would have 
to be reduced considerably for primary 
and secondary seals to maintain 
compliance with the gap criteria at all 
roof levels, thereby effecting a 
significant economic impact of increased 
construction costs which EPA failed to 
consider. However, a compilation by 
EPA of the California Air Resources 
Board (CARB) petroleum liquid storage 
vessel inspection reports showed that a 
majority of existing welded vessels 
inspected in California would have been 
in compliance with the seal gap criteria 
in both the proposed and final 
regulations had these regulations been 
in effect. Since the majority of those 
tanks were found to be in compliance 
with the seal gap standards, it is EPA's 
judgement that all new petroleum liquid 
storage vessel seals could meet the gap 
standards. Therefore, EPA believes the 
standards are attainable under present 
construction standards. 

In the proposed regulation, the 
requirement that a vapor recovery and 
return or disposal system be capable of 
collecting and preventing the release of 
all VOC vapors implied 100 percent 
control efficiency, and four commenters 
stated that this was impossible to 
achieve. EPA did not intend to 
necessarily require 100 percent control 
but rather to require that the system be 
properly designed, installed, and 
operated. There are two parts to a vapor 
recovery and return or disposal system. 
The vapor recovery portion collects the 


VOC vapors and gases from the storage 
vessel and vents diem to a control 
device which then processes them by 
either recovering them as product or 
disposing of them. A properly designed 
collection system would be capable of 
collecting all the VOC vapors and gases 
except when pressure relief vents on the 
storage vessel roof would open and 
release VOC emissions to the 
atmosphere. The only time these vents 
would open is during periods when the 
emission control system is not operating 
properly and VOC vapors are not being 
vented to the control device, causing a 
pressure buildup in the storage vessel. 
Such an occurrence would be 
considered a malfunction if it could not 
be avoided through proper operation 
and maintenance and, therefore, would 
not cause the storage vessel to be out of 
compliance with the standard. 
Therefore, EPA considers the 
requirement that the system "collect all 
the vapors and gases discharged from 
the storage vessel" to be achievable and 
reasonable and has retained it in the 
final regulation. EPA agrees with the 
commenters that the second part of the 
system, the return or disposal portion, is 
not likely to be able to achieve 100 
percent control efficiency. It is generally 
acknowledged, however, that greater 
than 95 percent VOC emission reduction 
can be achieved by at least two 
commonly used types of vapor control 
devices, thermal oxidation and carbon 
adsorption. Therefore, the final 
regulation requires that any vapor 
recovery and return or disposal system 
used to comply with the standard must 
collect all the VOC vapors and gases 
discharged from the storage vessel and 
be capable of processing them so as to 
reduce their emission to the atmosphere 
by at least 95 percent by weight. 

To enable EPA to determine 
compliance with the requirements for 
vapor recovery and return or disposal 
systems, the regulation requires the 
owner or operator to submit plans and 
specifications for the system to EPA on 
or before the date on which construction 
of the storage vessel is commenced. 
Owners and operators are encouraged 
to provide this information as far in 
advance as possible of commencing 
construction. 

One commenter suggested that the 
section on "Equivalent Equipment" be 
expanded to include the use of 
innovative vapor control equipment 
other than the three types specified in 
the proposed standards. To encourage 
innovation, an equivalency clause is 
provided in the final regulation that 
applies to all parts of the standards 
provided no decrease in emission 
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reduction will result and can be so 
demonstrated. Determinations of 
equivalency for VOC emission reduction 
systems not specifically mentioned in 
the regulation will generally be made by 
comparing the VOC emissions from such 
a source to the VOC emissions 
calculated for an external floating roof 
welded storage vessel with secondary 
and primary seals according to 
equations in API Bulletin 2517, 
“Evaporation Loss from External 
Floating Roof Tanks," February 1980. 
There will probably be cases in which 
determinations of equivalency cannot be 
made through a strict comparison of 
emission reduction, and these will be 
based on sound engineering judgment 
Therefore, the regulation requires that 
any request for an equivalency 
determination be accompanied by VOC 
emission reduction data, if available, 
and also by detailed equipment and 
procedural specifications which would 
enable a sound engineering judgment to 
be made. In accordance with section 
111(h)(3) of the Clean Air Act, any 
equivalency determination shall be 
preceded by a notice in the Federal 
Register and an opportunity for a public 
hearing. 

Non-metallic, resilient primary seals 
were considered by four commenters to 
be equivalent to metallic shoe seals. A 
reevaluation of available data, some of 
which were received after issuance of 
the proposed regulation, indicates that 
various types of seals may provide 
essentially the same degree of emission 
reduction. The final regulation, 
therefore, allows use of liquid-mounted, 
foam-filled seals; liquid-mounted, liquid- 
filled seals; or vapor-mounted, foam- 
filled seals in addition to metallic shoe 
seals as primary seals on external 
floating roofs. Vapor-mounted seals, 
however, are equivalent to the others 
only when the gap area of vapor- 
mounted seals is significantly less than 
the gap area of the others. Therefore, the 
Final regulation requires more stringent 
gap criteria for vapor-mounted primary 
seals. 

Several commenters recommended 
exemption from the standards for 
storage vessels involved in oil field and 
production operations. Such vessels are 
generally small, bolted, and equipped 
with fixed roofs. This is to enable them 
to be dismantled, transported and 
reerected as needed. Therefore, to 
comply with the standards, a new 
production field vessel would have to be 
equipped with either an internal floating 
roof or a vapor recovery system. 
Commenters provided information 
which indicated that vapor recovery 
would be very difficult and expensive 


due to the remote location of many 
vessels. One commenter also submitted 
data to show that internal floating roofs 
would generally not be cost-effective for 
production vessels with capacities less 
than 1,589.873 liters (420,000 gallons). 
Therefore, the final regulation exempts 
each storage vessel with a capacity of 
less than 1.589,873 liters (420,000 
gallons) used for petroleum or 
condensate stored, processed, or treated 
prior to custody transfer. This 
exemption applies to storage between 
the time that the petroleum liquid is 
removed from the ground and the time 
that custody of the petroleum liquid is 
transferred from the well or producing 
operations to the transportation 
operations. If it is determined in the 
future that VOC emissions from new 
production field vessels smaller than 
1,589,873 liters (420,000 gallons) are 
significant, separate standards of 
performance will be developed. 

One commenter indicated that 
internal non-contact floating roofs do 
not reduce emissions to the same degree 
as contact floating roofs and points out 
that API Standard 650 recommends the 
use of the contact type. EPA is 
concerned about the difference in 
emission control of these two types of 
floating roofs although insufficient data 
exist at present to justify a revision to 
the standards for petroleum liquid 
storage vessels. One type of non-contact 
floating roof was tested at CBI and the 
results were forwarded to EPA in late 
1978. The results indicate that the roof 
did not reduce emissions to the same 
degree as a contact roof. However, 
slight auxiliary equipment differences 
such as different seals used with the 
different roofs prohibit development of 
valid conclusions. Therefore, more 
information is necessary to determine if 
the petroleum liquid storage vessels 
standard should be revised. 
Consequently. EPA is considering a 
study specifically to determine 
differences in VOC emission control of 
these two types of internal floating 
roofs. 

Impacts 

The proposed regulation specified that 
the roof must be floating on the liquid at 
all times except when the storage vessel 
is completely emptied, during initial fill, 
or performance tests. Three commenters 
stated that the level of the liquid should 
be allowed to go below the level where 
the roof comes to rest on the roof leg 
supports even if the vessel is not 
completely emptied. This would avoid 
the loss of working capacity and, thus, 
the need for more storage vessels. A 
significant amount of VOC emissions, 
however, would result upon refilling. 


The intent of the regulation is to avoid 
having a vapor space between the roof 
and the petroleum liquid surface for 
extended periods. The quantity of 
petroleum liquid remaining in the 
bottom of a storage vessel with the 
floating roof on its leg supports and the 
time it remains in this condition 
determines the amount of VOC 
saturation of the vapor space and the 
subsequent emissions upon refilling the 
storage vessel. It is therefore considered 
beneficial to the environment for the 
roof to be kept floating at all times 
except when the tank is initially filled or 
completely emptied and refilled for such 
purposes as routine tank maintenance, 
inspections, petroleum liquid deliveries, 
or transfer operations. Therefore, the 
final regulation requires that the roof be 
floating on the liquid at all times except 
during initial fill and when the vessel is 
completely emptied and refilled. To 
minimize the amount of time the 
petroleum liquid remains in the storage 
vessel while the roof is resting on the 
roof leg supports, the final regulation 
also requires that the process of 
emptying and refilling be performed as 
rapidly as possible. 

As mentioned before, the proposed 
regulation did not require the roof to be 
floating on the petroleum liquid during 
performance tests. This exemption was 
needed since the proposal required that 
gap measurements be conducted with a 
liquid other than a petroleum liquid in 
the storage vessel (the preamble 
suggested using water). Therefore, the 
storage vessel would have had to be 
emptied and the roof re-floated on the 
non-petroleum liquid. Since the final 
regulation allows gap measurements to 
be conducted while the vessel contains 
petroleum liquid, this exemption has 
been removed. 

General 

It was pointed out by two commenters 
that because the proposed regulation 
stated that a secondary seal gap would 
exist only if the probe touched the 
primary seal, gaps in the same location 
in the primary seal and the secondary 
seal would not be allowed. The 
proposed regulation stated that "a gap is 
deemed to exist under the following 
conditions: * * * for a secondary seal, 
the probe is to touch the primary seal 
without forcing." This erroneously 
implied that a secondary seal gap would 
not exist should the probe be able to 
pass between the secondary and 
primary seals and the tank wall and 
touch the liquid surface. These 
commenters concluded that EPA 
intended to regulate not only the size 
and area of seal gaps but also their 
locations in each seal. This was not the 
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intent of the proposed regulation. The 
final regulation eliminates this 
ambiguity and redefines “gaps” as those 
places where a uniform one-eighth inch 
diameter probe passes freely between 
the seal and the tank wall. 

Two commenters stated that a person 
walking on an external floating roof 
could alter gap configuration and would 
pose a safety hazard because the roof 
could possibly sink. Three commenters 
felt that a fire hazard would be created 
by the vapor that would become trapped 
between the primary and secondary 
seals. These comments were expressed 
as opinions without any supporting data 
or information. Since no such incidents 
have been reported to EPA, and since 
external floating roofs with double seals 
are commonly used and apparently 
operating safely even during 
inspections, it is EPA's judgement that 
the standards will not create either of 
these hazards. A person walking on an 
external floating roof should not cause 
significant gap alterations since these 
roofs are designed and built for this 
purpose. Any small gap alteration 
should not affect compliance status of 
seal gaps since the allowable gap 
criteria are based on total surface area 
of all gaps. 

The term "hydrocarbon" has been 
changed to "volatile organic compounds 
(VOC}" in the final regulation. This 
change in terminology is consistent with 
current EPA policy concerning 
compounds which react 
photochemically in the atmosphere to 
form ozone. Reference has been made in 
the past to "organic solvents," 
"thinners," and "hydrocarbons," in 
addition to "VOC" to represent these 
compounds. Some organics which are 
ozone precursors are not hydrocarbons 
in the strictest definition and are not 
always used as solvents. Therefore, all 
reference to emissions and emission 
reduction in the standards refer to the 
organic compounds which are ozone 
precursors and have been designated 
VOC. 

Docket 

The docket is an organized and 
complete file of all the information 
submitted to or otherwise considered by 
the Administrator in the development of 
this rulemaking. The docketing system is 
intended to allow members of the public 
and industries involved to readily 
identify and locate documents so that 
they can intelligently and effectively 
participate in the rulemaking process. 
Along with the statement of basis and 
purpose of the promulgated rule and 
EPA responses to significant comments, 
the contents of the docket will serve as 
the record in case of judicial review. 


Miscellaneous 

The effective date of this regulation is 
April 4.1980. Section 111 of the Clean 
Air Act provides that standards of 
performance become effective upon 
promulgation and apply to affected 
facilities, construction or modification of 
which was commenced after the date of 
proposal (May 18,1978). 

EPA will review this regulation four 
years from the date of promulgation. 

This review will include an assessment 
of such factors as the need for 
integration with other programs, the 
existence of alternative methods, 
enforceability, and improvements in 
emission control technology. 

It should be noted that standards of 
performance for new stationary sources 
established under section 111 of the 
Clean Air Act reflect: 

• * * Application of the best technological 
system of continuous emission reduction 
which (taking into consideration the cost of 
achieving such emission reduction, any non 
air quality health and environmental impact 
and energy requirements) the Administrator 
determines has been adequately 
demonstrated (section 111(a)(1)). 

Although there may be emission 
control technology available that can 
reduce emissions below those levels 
required to comply with standards of 
performance, this technology might not 
be selected as the basis of standards of 
performance due to costs associated 
with its use. Accordingly, standards of 
performance should not be viewed as 
the ultimate in achievable emission 
control. In fact, the Act requries (or has 
the potential for requiring) the 
imposition of a more stringent emission 
standard in several situations. 

For example, applicable costs do not 
play as prominent a role in determining 
the "lowest achievable emission rate" 
for new or modified sources locating in 
nonattainment areas, i.e., those areas 
where statutorily-mandated health and 
welfare standards are being violated. In 
this respect, section 173 of the Act 
requires that a new or modified source 
constructed in an area which exceeds 
the National Ambient Air Quality 
Standard (NAAQS) must reduce 
emissions to the level which reflects the 
"lowest achievable emission rate" 
(LAER), as defined in section 171(3), for 
such category of source. The statute 
defines LAER as that rate of emissions 
based on the following, whichever is 
more stringent: 

(A) The most stringent emission limitation 
which is contained in the implementation 
plan of any State for such class or category of 
source, unless the owner or operator of the 
proposed source demonstrates that such 
limitations are not achievable, or 


(B) The most stringent emission limitation 
which is achieved in practice by such class or 
category of source. 

In no event can the emission rate 
exceed any applicable new source 
performance standard (section 171(3)). 

A similar situation may arise under 
the prevention of significant 
deterioration of air quality provisions of 
the Act (Part C). These provisions 
require that certain sources [referred to 
in section 169(1)] employ "best available 
control technology" (BACT) as defined 
in section 169(3) for all pollutants 
regulated under the Act. Best available 
control technology must be determined 
on a case-by-case basis, taking energy, 
environmental and economic impacts, 
and other costs into account. In no event 
may the application of BACT result in 
emissions of any pollutants which will 
exceed the emissions allowed by any 
applicable standard established 
pursuant to section 111 (or 112) of the 
Act. 

In all events. State implementation 
plans (SIFs) approved or promulgated 
under section 110 of the Act must 
provide for the attainment and 
maintenance of National Ambient Air 
Quality Standards designed to protect 
public health and welfare. For this 
purpose, SIFs must in some cases 
require greater emission reductions than 
those required by standards of 
performance for new sources. 

Finally. States are free under section 
116 of the Act to establish even more 
stringent emission limits than those 
established under section 111 or those 
necessary to attain or maintain the 
NAAQS under section 110. Accordingly, 
new sources may in some cases be 
subject to limitations more stringent 
than EPA’s standards of performance 
under section 111, and prospective 
owners and operators of new sources 
should be aware of this possibility in 
planning for such facilities. 

Section 317 of the Clean Air Act 
requires the Administrator to prepare an 
economic impact assessment for 
revisions of standards of performance 
which the Administrator determines to 
be substantial. An economic impact 
assessment has been prepared and is 
included in the docket. All the 
information in the economic impact 
assessment was considered in 
determining the cost of these standards. 

Dated: March 28,1980. 

Douglas M. Costle, 

Administrator. 

40 CFR Part 80 is amended by revising 
§ 60.11(a); the heading of Subpart K; 

§ 60.110(c)(1) and (c)(2); § 60.111(b) and 
(c); the heading of S 60.112; 5 60.113; and 
by adding a new Subpart Ka as follows: 
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1. Paragraph (a) of § 60.11 is revised to 
read as follows: 

§ 60.11 Compliance with standards and 
maintenance requirements. 

(a) Compliance with standards in this 
part, other than opacity standards, shall 
be determined only by performance 
tests established by 8 60.8, unless 
otherwise specified in the applicable 
standard. 

« * * * ♦ 

2. The heading for subpart K is revised 
to read as follows: 

Subpart K—Standards of Performance 
for Storage Vessels for Petroleum 
Liquids Constructed After June 11 v 
1973 and Prior to May 19,1978 

3. Paragraphs (c)(1) and (c)(2) of 

§ 60.110 of Subpart K are revised to read 
as follows: 

§ 60.110 Applicability and designation of 
affected facility. 

***** 

(c) * * • 

(1) Has a capacity greater than 151, 

416 liters (40,000 gallons), but not 
exceeding 246,052 liters (65,000 gallons), 
and commences construction or 
modification after March 8,1974, and 
prior to May 19,1978. 

(2) Has a capacity greater than 246,052 
liters (65,000 gallons) and commences 
construction or modification after June 
11,1973, and prior to May 19,1978. 
***** 

4. Paragraphs (b) and (c) of 8 60.111 of 
Subpart K are revised to read as 

follows: 

§60.111 Definitions. 
***** 

(b) “Petroleum liquids" means 
petroleum, condensate, and any finished 
or intermediate products manufactured 
in a petroleum refinery but does not 
mean Nos. 2 through 6 fuel oils as 
specified in ASTM-D-39G-78, gas 
turbine fuel oils Nos. 2-GT through 4- 
GT as specified in ASTM-D-2880-78, or 
diesel fuel oils Nos. 2-D and 4-D as 
specified in ASTM-D-97578. 

(c) “Petroleum refinery" means each 
facility engaged in producing gasoline, 
kerosene, distillate fuel oils, residual 
fuel oils, lubricants, or other products 
through distillation of petroleum or 
through redistillation, cracking, 
extracting, or reforming of unfinished 
petroleum derivatives. 
***** 

5. The heading of 8 60.112 of Subpart 
K is revised to read as follows: 

§ 60.112 Standard for volatile organic 
compounds (VOC). 


6. Section 60.113 of Subpart K is 
revised to read as follows: 

§ 60.113 Monitoring of operations. 

(a) Except as provided in paragraph 

(d) of this section, the owner or operator 
subject to this subpart shall maintain a 
record of the petroleum liquid stored, 
the period of storage, and the maximum 
true vapor pressure of that liquid during 
the respective storage period. 

(b) Available data on the typical Reid 
vapor pressure and the maximum 
expected storage temperature of the 
stored product may be used to 
determine the maximum true vapor 
pressure from nomographs contained in 
API Bulletin 2517, unless the 
Administrator specifically requests that 
the liquid be sampled, the actual storage 
temperature determined, and the Reid 
vapor pressure determined from the 
sample(s). 

(c) The true vapor pressure of each 
type of crude oil with a Reid vapor 
pressure less than 13.8 kPa (2.0 psia) or 
whose physical properties preclude 
determination by the recommended 
method is to be determined from 
available data and recorded if the 
estimated true vapor pressure is greater 
than 6.9 kPa (1.0 psia). 

(d) The following are exempt from the 
requirements of this section: 

(1) Each owner or operator of each 
affected facility which stores petroleum 
liquids with a Reid vapor pressure of 
less than 6.9 kPa (1.0 psia) provided the 
maximum true vapor pressure does not 
exceed 6.9 kPa (1.0 psia). 

(2) Each owner or operator of each 
affected facility equipped with a vapor 
recovery and return or disposal system 
in accordance with the requirements of 
8 60.112. 

7. A new Subpart Ka is added to read 
as follows: 

Subpart Ka—Standards of Performance for 
Storage vessels for Petroleum Liquids 
Constructed After May 16,1978 

Sea 

60.110a Applicability and designation of 
affected facility. 

60.111a Definitions. 

60.112a Standard for volatile organic 
compounds (VOC). 

60.113a Testing and procedures. 

60.114a Equivalent equipment and 
procedures. 

60.115a Monitoring of operations. 

Authority: Sec. Ill, 301(a) of the Clean Air 
Act as amended (42 U.S.C. 7411, 7601(a)), and 
additional authority as noted below. 


Subpart Ka—Standards of 
Performance for Storage Vessels for 
Petroleum Liquids Constructed After 
May 18,1978 

§ 60.110a Applicability and designation of 
affected facility. 

(a) Except as provided in paragraph 

(b) of this section, the affected facility to 
which this subpart applies is each 
storage vessel for petroleum liquids 
which has a storage capacity greater 
than 151,416 liters (40,000 gaillons) and 
for which construction is commenced 
after May 18.1978. 

(b) Each petroleum liquid storage 
vessel with a capacity of less than 
1,589,873 liters (420,000 gallons) used for 
petroleum or condensate stored, 
processed, or treated prior to custody 
transfer is not an affected facility and, 
therefore, is exempt from the 
requirements of this subpart. 

§ 60.111a Definitions. 

In addition to the terms and their 
definitions listed in the Act and Subpart 
A of this part the following definitions 
apply in this subpart: 

(a) "Storage vessel" means each tank, 
reservoir, or container used for the 
storage of petroleum liquids, but does 
not include: 

(1) Pressure vessels which are 
designed to operate in excess of 204.9 
kPa (15 psig) without emissions to the 
atmosphere except under emergency 
conditions. 

(2) Subsurface caverns or porous rock 
reservoirs, or 

(3) Underground tanks if the total 
volume of petroleum liquids added to 
and taken from a tank annually does not 
exceed twice the volume of the tank. 

(b) “Petroleum liquids" means 
petroleum, condensate, and any finished 
or intermediate products manufactured 
in a petroleum refinery but does not 
mean Nos. 2 through 6 fuel oils as 
specified in ASTM-D-396-78, gas 
turbine fuel oils Nos. 2-GT through 4- 
GT as specified in ASTM-D-2880-78, or 
diesel fuel oils Nos. 2-D and 4-D as 
specified in ASTM-D-975-78. 

(c) “Petroleum refinery" means each 
facility engaged in producing gasoline, 
kerosene, distillate fuel oils, residual 
fuel oils, lubricants, or other products 
through distillation of petroleum or 
through redistillation, cracking, 
extracting, or reforming of unfinished 
petroleum derivatives. 

(d) “Petroleum" means the crude oil 
removed from the earth and the oils 
derived from tar sands, shale, and coal. 

(e) “Condensate" means hydrocarbon 
liquid separated from natural gas which 
condenses due to changes in the 
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temperature or pressure, or both, and 
remains liquid at standard conditions. 

(f) 'True vapor pressure" means the 
equilibrium partial pressure exerted by 

a petroleum liquid such as determined in 
accordance with methods described in 
American Petroleum Institute Bulletin 
2517, Evaporation Loss from Floating 
Roof Tanks, 1962. 

(g) "Reid vapor pressure" is the 
absolute vapor pressure of volatile 
crude oil and volatile non-viscous 
petroleum liquids, except liquified 
petroleum gases, as determined by 
ASTM-D-323-58 (reapproved 1968). 

(h) "Liquid-mounted seal" means a 
foam or liquid-filled primary seal 
mounted in contact with the liquid 
between the tank wall and the floating 
roof continuously around the 
circumference of the tank. 

(i) "Metallic shoe seal" includes but is 
not limited to a metal sheet held 
vertically against the tank wall by 
springs or weighted levers and is 
connected by braces to the floating roof. 
A flexible coated fabric (envelope) 
spans the annular space between the 
metal sheet and the floating roof. 

(j) "Vapor-mounted seal" means a 
foam-filled primary seal mounted 
continuously around the circumference 
of the tank so there is an annular vapor 
space underneath the seal. The annular 
vapor space is bounded by the bottom of 
the primary seal, the tank wall, the 
liquid surface, and the floating roof. 

(k) "Custody transfer" means the 
transfer of produced petroleum and/or 
condensate, after processing and/or 
treating in the producing operations, 
from storage tanks or automatic transfer 
facilities to pipelines or any other forms 
of transportation. 

§ 60.112a Standard for volatile organic 
compounds (VOC). 

(a) The owner or operator of each 
storage vessel to which this subpart 
applies which contains a petroleum 
liquid which, as stored, has a true vapor 
pressure equal to or greater than 10.3 
kPa (1.5 psia) but not greater than 76.6 
kPa (11.1 psia) shall equip the storage 
vessel with one of the following: 

(l) An external floating roof, 
consisting of a pontoon-type or double¬ 
deck-type cover that rests on the surface 
of the liquid contents and is equipped 
with a closure device between the tank 
wall and the roof edge. Except as 
provided in paragraph (a)(l)(ii)(D) of 
this section, the closure device is to 
consist of two seals, one above the 
other. The lower seal is referred to as 
the primary seal and the upper seal is 
referred to as the secondary seal. The 
roof is to be floating on the liquid at all 
times (i.e., off the roof leg supports) 


except during initial fill and when the 
tank is completely emptied and 
subsequently refilled. The process of 
emptying and refilling when the roof is 
resting on the leg supports shall be 
continuous and shall be accomplished 
as rapidly as possible. 

(i) The primary seal is to be either a 
metallic shoe seal, a liquid-mounted 
seal, or a vapor-mounted seal. Each seal 
is to meet the following requirements: 

(A) The accumulated area of gaps 
between the tank wall and the metallic 
shoe seal or the liquid-mounted seal 
shall not exceed 212 cm 2 per meter of 
tank diameter (10.0 in 2 per ft of tank 
diameter) and the width of any portion 
of any gap shall not exceed 3.81 cm (1 Vfc 
in). 

(B) The accumulated area of gaps 
between the tank wall and the vapor- 
mounted seal shall not exceed 21.2 cm* 
per meter of tank diameter (1.0 in 2 per ft 
of tank diameter) and the width of any 
portion of any gap shall not exceed 1.27 
cm [ l A in). 

(C) One end of the metallic shoe is to 
extend into the stored liquid and the 
other end is to extend a minimum 
vertical distance of 61 cm (24 in) above 
the stored liquid surface. 

(D) There are to be no holes, tears, or 
other openings in the shoe, seal fabric, 
or seal envelope. 

(ii) The secondary seal is to meet the 
following requirements: 

(A) The secondary seal is to be 
installed above the primary seal so that 
it completely covers the space between 
the roof edge and the tank wall except 
as provided in paragraph (a)(l)(ii)(B) of 
this section. 

(B) The accumulated area of gaps 
between the tank wall and the 
secondary seal shall not exceed 21.2 cm 1 
per meter of tank diameter (1.0 in 2 per ft 
of tank diameter) and the width of any 
portion of any gap shall not exceed 1.27 
cm (Vfe in). 

(C) There are to be no holes, tears or 
other openings in the seal or seal fabric. 

(D) Tne owner or operator is 
exempted from the requirements for 
secondary seals and the secondary seal 
gap criteria when performing gap 
measurements or inspections of the 
primary seal. 

(iii) Each opening in the roof except 
for automatic bleeder vents and rim 
space vents is to provide a projection 
below the liquid surface. Each opening 
in the roof except for automatic bleeder 
vents, rim space vents and leg sleeves is 
to be equipped with a cover, seal or lid 
which is to be maintained in a closed 
position at all times (i.e., no visible gap) 
except when the device is in actual use 
or as described in pargraph (a)(l)(iv) of 
this section. Automatic bleeder vents 


are to be closed at all times when the 
roof is floating, except when the roof is 
being floated off or is being landed on 
the roof leg supports. Rim vents are to 
be set to open when the roof is being 
floated off the roof legs supports or at 
the manufacturer's recommended 
setting. 

(iv) Each emergency roof drain is to 
be provided with a slotted membrane 
fabric cover that covers at least 90 
percent of the area of the opening. 

(2) A fixed roof with an internal 
floating type cover equipped with a 
continuous closure device between the 
tank wail and the cover edge. The cover 
is to be floating at all times, (i.e., off the 
leg supports) except during initial fill 
and when the tank is completely 
emptied and subsequently refilled. The 
process of emptying and refilling when 
the cover is resting on the leg supports 
shall be continuous and shall be 
accomplished as rapidly as possible. 
Each opening in the cover except for 
automatic bleeder vents and the rim 
space vents is to provide a projection 
below the liquid surface. Each opening 
in the cover except for automatic 
bleeder vents, rim space vents, stub 
drains and leg sleeves is to be equipped 
with a cover, seal, or lid which is to be 
maintained in a closed position at all 
times (i.e., no visible gap) except when 
the device is in actual use. Automatic 
bleeder vents are to be closed at all 
times when the cover is floating except 
when the cover is being floated off or is 
being landed on the leg supports. Rim 
vents are to be set to open only when 
the cover is being floated off the leg 
supports or at the manufacturer's 
recommended setting. 

(3) A vapor recovery system which 
collects all VOC vapors and gases 
discharged from the storage vessel, and 
a vapor return or disposal system which 
is designed to process such VOC vapors 
and gases so as to reduce their emission 
to the atmosphere by at least 95 percent 
by weight. 

(4) A system equivalent to those 
described in paragraphs (a)(1), (a)(2), or 
(a)(3) of this section as provided in 

5 60.114a. 

(b) The owner or operator of each 
storage vessel to which this subpart 
applies which contains a petroleum 
liquid which, as stored, has a true vapor 
pressure greater than 76.6 kPa (11.1 
psia), shall equip the storage vessel with 
a vapor recovery system which collects 
all VOC vapors and gases discharged 
from the storage vessel, and a vapor 
return or disposal system which is 
designed to process such VOC vapors 
and gases so as to reduce their emission 
to the atmosphere by at least 95 percent 
by weight 
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§ 60.113a Testing and procedures. 

(a) Except as provided in S 60.8(b) 
compliance with the standard 
prescribed in § 60.112a shall be 
determined as follows or in accordance 
with an equivalent procedure as 
provided in 8 60.114a. 

(1) The owner or operator of each 
storage vessel to which this subpart 
applies which has an external floating 
roof shall meet the following 
requirements: 

(i) Determine the gap areas and 
maximum gap widths between the 
primary seal and the tank wall, and the 
secondary seal and the tank wall 
according to the following frequency 
and furnish the Administrator with a 
written report of the results within 60 
days of performance of gap 
measurements: 

(A) For primary seals, gap 
measurements shall be performed within 
60 days of the initial fill with petroleum 
liquid and at least once every five years 
thereafter. All primary seal inspections 
or gap measurements which require the 
removal or dislodging of the secondary 
seal shall be accomplished as rapidly as 
possible and the secondary seal shall be 
replaced as soon as possible. 

(B) For secondary seals, gap 
measurements shall be performed within 
60 days of the initial fill with petroleum 
liquid and at least once every year 
thereafter. 

(C) If any storage vessel is out of 
service for a period of one year or more, 
subsequent refilling with petroleum 
liquid shall be considered initial fill for 
the purposes of paragraphs (a)(l)(i)(A) 
and (a)(l)(i)((B) of this section. 

(ii) Determine gap widths in the 
primary and secondary seals 
individually by the following 
procedures: 

(A) Measure seal gaps, if any, at one 
or more floating roof levels when the 
roof is floating off the roof leg supports. 

(B) Measure seal gaps around the 
entire circumference of the tank in each 
place where a Vs” diameter uniform 
probe passes freely (without forcing or 
binding against seal) between the seal 
and the tank wall and measure the 
circumferential distance of each such 
location. 

(C) The total surface area of each gap 
described in paragraph (a)(l)(ii)(B) of 
this section shall be determined by using 
probes of various widths to accurately 
measure the actual distance from the 
tank wall to the seal and multiplying 
each such width by its respective 
circumferential distance. 

(iii) Add the gap surface area of each 
gap location for the primary seal and the 
secondary seal individually. Divide the 
sum for each seal by the nominal 


diameter of the tank and compare each 
ratio to the appropriate ratio in the 
standard in § 60.112a(a)(l)(i) and 
§ 60.112a(a)(l)(ii). 

(iv) Provide the Administrator 30 days 
prior notice of the gap measurement to 
afford the Administrator the opportunity 
to have an observer present. 

(2) The owner or operator of each 
storage vessel to which this subpart 
applies which has a vapor recovery and 
return or disposal system shall provide 
the following information to the 
Administrator on or before the date on 
which construction of the storage vessel 
commences: 

(i) Emission data, if available, for a 
similar vapor recovery and return or 
disposal system used on the same type 
of storage vessel, which can be used to 
determine the efficiency of the system. 

A complete description of the emission 
measurement method used must be 
included. 

(ii) The manufacturer’s design 
specifications and estimated emission 
reduction capability of the system. 

(iii) The operation and maintenance 
plan for the system. 

(iv) Any other information which will 
be useful to the Administrator in 
evaluating the effectiveness of the 
system in reducing VOC emissions. 

(Sec. 114, Clean Air Act as amended (42 
U.S.C. 7414)) 

§ 60.114a Equivalent equipment and 
procedures. 

(a) Upon written application from an 
owner or operator and after notice and 
opportunity for public hearing, the 
Administrator may approve the use of 
equipment or procedures, or both, which 
have been demonstrated to his 
satisfaction to be equivalent in terms of 
reduced VOC emissions to the 
atmosphere to the degree prescribed for 
compliance with a specific paragraph(s) 
of this subpart. 

(b) The owner or operator shall 
provide the following information in the 
application for determination of 
equivalency: 

(1) Emission data, if available, which 
can be used to determine the 
effectiveness of the equipment or 
procedures in reducing VOC emissions 
from the storage vessel. A complete 
description of the emission 
measurement method used must be 
included. 

(2) The manufacturer’s design 
specifications and estimated emission 
reduction capability of the equipment. 

(3) The operation and maintenance 
plan for the equipment. 

(4) Any other information which will 
be useful to the Administrator in 
evaluating the effectiveness of the 


equipment or procedures in reducing 
VOC emissions. 

(Sec. 114 of the Clean Air Act as amended (42 
U.S.C. 7414)) 

§ 60.115a Monitoring of operations. 

(a) Except as provided in paragraph 
(d) of this section, the owner or operator 
subject to this subpart shall maintain a 
record of the petroleum liquid stored, 
the period of storage, and the maximum 
true vapor pressure of that liquid during 
the respective storage period. 

(b) Available data on the typical Reid 
vapor pressure and the maximum 
expected storage temperature of the 
stored product may be used to 
determine the maximum true vapor 
pressure from nomographs contained in 
API Bulletin 2517, unless the 
Administrator specifically requests that 
the liquid be sampled, the actual storage 
temperature determined, and the Reid 
vapor pressure determined from the 
sample(s). 

(c) The true vapor pressure of each 
type of crude oil with a Reid vapor 
pressure less than 13.8 kPa (2.0 psia) or 
whose physical properties preclude 
determination by the recommended 
method is to be determined from 
available data and recorded if the 
estimated true vapor pressure is greater 
than 6.9 kPa (1.0 psia). 

(d) The following are exempt from the 
requirements of this section: 

(1) Each owner or operator of each 
storage vessel storing a petroleum liquid 
with a Reid vapor pressure of less than 
6.9 kPa (1.0 psia) provided the maximum 
true vapor pressure does not exceed 6.9 
kPa (1.0 psia). 

(2) Each owner or operator of each 
storage vessel equipped with a vapor 
recovery and return or disposal system 
in accordance with the requirements of 
§§ 60.112a(a)(3) and 60.112a(b). 

(Sec. 114 of the Clean Air Act as amended (42 
U.S.C. 7414)) 

(FR Doc. 80-10 222 Filed 4-3-80; 8:45 am] 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 150 
[T.D. 7690) 

Temporary Excise Tax Regulations 
Under the Crude Oil Windfall Profit Tax 
Act of 1980; Crude Oil Windfall Profit 
Tax 

agency: Internal Revenue Service, 
Treasury. 

action: Temporary regulations. 


summary: This document provides 
temporary excise tax regulations 
relating to the windfall profit tax on 
domestic crude oil imposed by title I of 
the Crude Oil Windfall Profit Tax Act of 
1980. The temporary regulations provide 
rules to be followed by operators, 
producers, and purchasers of domestic 
crude oil. In addition, the text contained 
in the temporary regulations set forth in 
this document also serves as the 
comment document for the notice of 
proposed rulemaking published in the 
Proposed Rules section of this issue of 
the Federal Register. 

dates: These temporary regulations are 
generally effective with respect to oil 
removed after February 29,1980. 
However, certain rules are effective at 
later dates. A complete explanation of 
the effective dates is contained in the 
Supplementary Information section of 
this document. Written comments and 
requests for a public hearing must be 
delivered or mailed by June 3,1980. 
address: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-48-80), Washington. DC 20224. 

FOR FURTHER INFORMATION CONTACT! 
David B. Cubeta of the Legislation and 
Regulations Division, Office of the Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington, 
DC 20224 (Attention: CC:LR:T) (202-566- 
3926 or 202-566-3299). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains temporary 
regulations under sections 4986, 4987, 
4988, 4989, 4991, 4992, 4993, 4994, 4995, 
4996, 4997, 6050C, 6076, and 6402 of the 
Internal Revenue Code of 1954. The 
temporary regulations are required to 
implement various sections of the Crude 
Oil Windfall Profit Tax Act of 1980. 

The regulations promulgated in this 
document are also proposed to be 
prescribed as final Income Tax 
Regulations (26 CFR Part 51). 


Explanations of Provisions 

In general 

The windfall profit tax is a temporary 
excise tax imposed upon the windfall 
profit from domestically produced 
taxable crude oil removed from the 
premises during each taxable period 
(generally a calendar quarter). The rate 
of tax varies with each of three tax tiers. 
Tier 1 oil is all taxable crude oil other 
than tier 2 or tier 3 oil. Tier 2 oil is oil 
(other than tier 3 oil) from a stripper 
well property or from a National 
Petroleum Reserve. Tier 3 consists of 
newly discovered oil, heavy oil. and 
incremental tertiary oil. Generally, the 
tax rate is 70 percent for tier 1, 60 
percent for tier 2, and 30 percent for tier 
3. However, "independent producer oil" 
is subject to a 50 percent rate in tier 1 
and a 30 percent rate in tier 2. Oil 
attributable to qualified governmental 
interests or qualified charitable 
interests, Indian oil. certain Alaskan oil, 
and oil used to finance certain tertiary 
recovery projects is exempt from tax. 

The term "windfall profit" is defined 
as the excess of the removal price of the 
barrel of oil over the sum of the adjusted 
base price and the severance tax 
adjustment. The removal price is 
generally the amount for which the 
barrel is sold, but in certain cases is the 
constructive sales price used for 
percentage depletion purposes. The 
adjusted base price is the base price 
adjusted for inflation. The base price for 
tier 1 oil is the ceiling price which would 
have applied to the oil under the March 
1979 energy regulations if it had been 
sold in May 1979 as upper tier oil, 
reduced by 21 cents. The base price for 
tier 2 oil and tier 3 oil is determined 
under an interim rule provided in 
section 4989(d)(2) until regulations 
providing a permanent method are 
promulgated. These regulations will be 
issued in a separate document. 

Administrative provisions 
Introduction 

Although the windfall profit tax is 
imposed upon the producer, the Act 
provides that the first purchaser of 
domestic crude oil generally is liable for 
deducting and withholding tax from the 
purchase price, for depositing the tax, 
and for filing quarterly tax returns. The 
obligations of the first purchaser arise 
except when the oil is removed from the 
premises before sale, purchased from an 
integrated oil company, or refined on the 
premises. In these cases the producer of 
the oil rather than the purchaser 
deposits the tax and files the returns. 


Withholding System 

When the purchaser is obligated to 
withhold, the amount to be withheld is 
generally the amount of windfall profit 
tax imposed by section 4986 on the oil 
purchased. Since it is the operator of the 
well who is in a position to know the 
type of oil sold, section 6050C requires 
the operator to provide the purchaser 
with the information necessary for a 
correct computation of the tax. 
Therefore, the regulations establish the 
general rule that the operator must 
certify detailed information regarding 
the type of oil purchased, the volume in 
each tax tier, and other data necessary 
for a correct computation of the tax. 

However, the type and amount of 
information needed by a purchaser will 
vary depending upon various factors. 
For instance, if the operator sells all the 
production from a particular property to 
one purchaser, the purchaser may be 
able to determine the correct amount of 
tax based upon minimal information 
provided by the operator. In other 
situations, however, the purchaser may 
not know the tier into which the oil falls 
and other necessary information unless 
informed by the operator. 

In order to facilitate the various 
arrangements that operators and 
purchasers may wish to make, the 
regulations provide that the operator 
and purchaser may agree to relieve the 
operator of the duty of providing any or 
all of this information if the purchaser is 
able to meet its obligations without it. 

Oil attributable to qualified 
governmental interests or qualified 
charitable interests and Indian oil is 
exempt from the tax. Under the 
regulations, these persons may furnish a 
certificate to the operator or to the 
purchaser certifying their exempt status 
and setting forth the facts that establish 
entitlement to the exemption. An 
operator who receives a producer’s 
certificate is required to furnish the 
information to each purchaser of that 
oil. A purchaser who receives an 
exemption certificate and who has no 
reason to believe it is not correct must 
not withhold any windfall profit tax 
from payments for oil to which the 
certificate applies. A similar procedure 
is to be followed by persons who 
produce independent producer oil 
qualifying for the lower rates of tax. 
These persons may certify their 
entitlement to the lower rate, and the 
purchaser adjusts the amount to be 
withheld accordingly. If payment for the 
oil is made by the purchaser to the 
operator or to a partnership rather than 
directly to the producer of the oil. the 
amount to be withheld from the payment 
generally is based on information 
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received from the operator or 
partnership that summarizes the status 
of the producers. 

The amount of tax withheld by the 
purchaser from the purchase price 
generally is the amount of the windfall 
profit tax determined on the basis of the 
information provided in the operator's 
certification and any producers' 
certificates. However, situations may 
arise in which the purchaser does not 
have the necessary information for a 
correct computation of the tax. This may 
result during the initial implementation 
of the tax or when a purchaser first 
begins purchasing oil from a property. 
Therefore, special withholding rules are 
to be followed by the purchaser if the 
purchaser has not received from the 
operator the information necessary to 
properly compute the tax or if the 
purchaser has reason to believe that 
information contained in the operator’s 
certification that affects the tax 
computation is not correct. 

The special withholding rules 
establish an amount to be withheld from 
the purchase price based upon the 
amount paid for the crude oil purchased 
even though the purchaser does not 
have specific knowledge of the windfall 
profit tax category into which the oil 
falls. The rules provide different 
amounts to be withheld depending upon 
whether, pursuant to the price control 
regulations, the purchaser has paid the 
lower tier ceiling price, the upper tier 
ceiling price, or an uncontrolled price. 

No windfall profit tax liability arises 
upon the removal of crude oil which is 
sold at the lower tier ceiling price. 
Therefore, withholding is not required 
when the purchaser pays the lower tier 
ceiling price for oil. However, if the 
purchaser pays either the upper tier 
ceiling price or an uncontrolled price, 
the purchaser is required to withhold. 
The amount to be withheld per barrel is 
70 percent (the windfall profit tax rate 
on tier 1 oil) of the excess of the 
purchase price over the amount equal to 
(1) $11.01 (the lowest upper tier ceiling 
price as of May 1979 reduced by the 21 
cent "balancer” provided in section 
4989(c)(2)), plus (2) the inflation 
adjustment for the calendar quarter in 
which the oil was removed, plus (3) the 
amount of any severance tax adjustment 
known by the purchaser. 

An interim withholding rule is 
provided for use until die generally 
applicable rules take effect. This rule 
requires withholding on the excess, if 
any, of the purchase price over $11.22 
for oil removed during March 1980 and 
$11.47 for oil removed after March (the 
amount equal to the lowest upper tier 
ceiling price as of May 1979 reduced by 
the section 4989(c)(2) "balancer” and 


increased by the inflation adjustment for 
the applicable taxable period). 

However, purchasers may withhold 
under the permanent rules during the 
interim period if they choose to. 

In certain situations the purchaser will 
withhold more or less than the amount 
of tax imposed by section 4986 with 
respect to oil purchased. For instance, 
the special rules to be followed in the 
absence of a valid operator's certificate 
may result in the withholding of tax in 
excess of the amount that would have 
been withheld if the certificate had been 
received, or computational errors by one 
of the parties to a transaction may cause 
under or overwithholding. Furthermore, 
due to the retroactive effective date of 
the windfall profit tax, payments may be 
made for taxable crude oil from which 
no tax is withheld. Therefore, rules are 
provided to be followed by the 
purchaser in withholding on later 
payments in order to adjust the under or 
overpayment. 

The regulations also provide that a 
purchaser is not liable to any other 
person for the amount of tax withheld 
and deposited. However, every 
purchaser required to withhold is liable 
for the payment of the tax whether or 
not it is actually collected from the 
producer by the purchaser. 

Purchasers that are not integrated oil 
companies generally deposit the 
amounts required to be withheld not 
later than 45 days after the end of the 
calendar month in which the oil was 
removed. Independent refiners 
purchasing oil under a contract under 
which no payment is required to be 
made before the 46th day after the end 
of the month in which the oil is 
purchased must deposit before the first 
day of the third month which begins 
after the end of the month in which the 
oil was removed. Independent refiners 
not purchasing pursuant to a delayed 
payment contract deposit in accordance 
with the generally applicable 45 day 
rule. If a purchaser underwithholds on a 
producer for a calendar year, the 
producer must attach payment to the 
return filed after the end of the year or 
must deposit payment on or before the 
last day for filing the return. Integrated 
oil companies must deposit both 
amounts required to be withheld and 
amounts of the tax liability from their 
own production twice monthly. 

All purchasers subject to the 
withholding rules must provide each 
producer from whom they have 
purchased crude oil a monthly statement 
of the amount of tax withheld. An 
annual statement of the producer’s tax 
liability and other pertinent information 
is to be sent both to the producer and to 
the Internal Revenue Service. If the 


purchaser withheld tax from payments 
made to an operator or partnership 
rather than directly to the producer of 
the oil, the purchaser is to furnish the 
statement to the person who received 
the payment. That person is then 
required to promptly relay the 
information and to file information 
returns with the Internal Revenue 
Service. 

For most taxpayers, the income tax 
deduction for the windfall profit tax will 
be the amount actually withheld during 
the year, rather than the amount of tax 
imposed upon oil removed during the 
year, therefore, the annual statement 
must set forth the amount withheld in 
the course of the year. 

Generally, it is the purchaser rather 
than the producer who is to file the 
quarterly windfall profit tax return. 
However, the producer must file the 
return if the oil removed during the 
taxable period was not subject to 
withholding. Furthermore, the producer 
must file an annual return if the 
producer's liability for the tax exceeds 
the amount of tax withheld. The 
quarterly windfall profit tax return is to 
be filed no later than the last day of the 
second month following the close of the 
taxable period. However, a producer 
who has a liability remaining at the end 
of the year due to underwithholding is 
required to file only one return at the 
end of the calendar year with respect to 
which the underpayment occurred. This 
return is due by the last day of February. 

In the case of overwithholding, it is 
anticipated that later adjustments made 
by the purchaser will generally correct 
for the overpayment. However, if an 
amount remains overpaid for a calendar 
year, the producer may either file a 
claim for credit or refund in connection 
with the producer’s income tax return 
for that year or claim a refund on Form 
843. 

An exception to the annual refund 
rule is provided for producers whose oil 
interests are exempt from the windfall 
profit tax and have been withheld upon 
during the initial implementation of the 
tax. These producers may file an early 
claim for credit or refund on or after July 
1,1980. 

Section 4995 (a) (7) permits an election 
substituting the operator for the 
purchaser in the administration of the 
windfall profit tax. That section also 
authorizes the Secretary to limit the 
election to situations where the 
substitution is administratively more 
practicable. The regulations provide that 
the operator and purchaser may elect to 
have the operator responsible for all 
windfall profit tax responsibilities 
otherwise imposed upon the purchaser 
when the operator is otherwise required 
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to make deposits as a purchaser of oil 
produced from a different reservoir. 
Consideration will be given to providing 
for this election in other circumstances 
in response to public comment 

Procedures When Purchaser Not 
Required To Withhold 

As noted earlier, the withholding 
system is in effect unless the oil is 
removed from the premises before sale, 
refined on the premises, or purchased 
from an integrated oil company. If 
withholding is not required, the 
purchaser does not'perform such other 
duties as furnishing information or filing 
returns. 

When the oil sold is not subject to 
withholding, the operator must supply 
each producer with the information 
required to enable the producer to 
compute the amount of the windfall 
profit tax liability on the producer’s 
share of production. This is the same 
information that would be furnished to 
the purchaser if the oil were subject to 
withholding. 

A producer that is not an integrated 
oil company must deposit its tax 
liability (if it is $100 or more) for the 
calendar quarter within 45 days after the 
end of the month in which the oil is 
removed (or deemed removed) from the 
premises. An integrated oil company 
must deposit not later than 9 days after 
each semimonthly period the amounts 
required to be withheld from payments 
made to other producers for oil removed 
in that period plus the company's 
windfall profit tax liability as a producer 
of oil removed in that period. A 
semimonthly period means the first 15 
days of a calendar month or the portion 
of a calendar month following the 15th 
day of such month. The depositary 
requirements are considered met for a 
month or a semimonthly period if one of 
the safehaven rules is met. 

Deposits are to be made with a 
Federal Reserve bank or an authorized 
financial institution. 

When the windfall profit tax is not 
withheld by the purchaser, the return 
filing requirement is imposed directly 
upon the producer. Thus, the producer 
must file the quarterly windfall profit 
tax return not later than the last day of 
the second month following the close of 
the taxable period. 

Generally, if a producer overpays his 
windfall profit tax liability for a taxable 
period, the producer may either file a 
claim for refund on or after the date for 
filing the return for the taxable period of 
the overpayment or may claim credit for 
the overpayment by making an 
adjustment on the windfall profit tax 
return for later taxable periods within 
the applicable period of limitation. 


However, a claim for credit or refund 
based on an overpayment due to the 
operation of the net income limitation on 
windfall profit provided in section 4988 
(b) may not be claimed until the 
producer's income tax return is filed for 
the taxable year that includes the last 
day of the taxable period for which the 
overpayment was made. 

Other Rules 

Tertiary Recovery Projects 

These regulations also provide rules 
for the certification of tertiary recovery 
projects. In order to self-certify a 
tertiary recovery project the regulations 
require the operator to submit a 
certification from a petroleum engineer 
to the service center with which die 
operator files an income tax return. 

Rules are also provided for the 
certification of a tertiary recovery 
project approved by a jurisdictional 
agency. 

In determining a project beginning 
date, a special rule is provided for 
certifications submitted by May 1 , 1980. 

A taxpayer may request a ruling with 
respect to whether a project for which a 
jurisdictional agency's certification is 
submitted is a qualified tertiary 
recovery project. The ruling generally 
must be issued within 180 days of the 
request. The regulations set forth the 
information that must be supplied in the 
request in addition to the information 
normally required to be included in a 
ruling request 

Post-1978 Transfers 

The regulations also provide special 
rules for post-1978 transfers of portions 
of a property. If a porton of a property is 
transferred after December 31.1978, die 
oil produced from the property 
transferred consititutes oil from a 
stripper well property, newly discovered 
oil, or heavy oil only if it would be so 
classified if there had been no transfer. 

Effective Dates 

Except as otherwise provided, the 
temporary regulations are effective with 
respect to oil removed after February 29, 
198a Certain sections of the temporary 
regulations contain a different effective 
date. Paragraphs (a), (b), and (c) of 
{ 150.4995-1 (relating to the requirement 
of withholding) are effective with 
respect to payments made after June 3, 
1980 for oil removed on or after March 1, 
1980. However, for purposes of applying 
paragraph (c) (relating to adjustments in 
the amount required to be withheld) of 
§ 150.4995-1 to payments described in 
the preceding sentence, payments made 
before June 4, 1980 for oil removed on or 
after March 1 , 1980, are treated as if 


paragraphs (a) and (b) applied to them. 
The rules of paragraph (d) (relating to an 
interim withholding rule) apply to 
payments made after April 18,1980 and 
before June 4.1980 with respect to oil 
removed on or after March 1,1980. The 
rules of paragraph (d) may, at the option 
of the purchaser, be applied with respect 
to payments made prior to the above 
period with respect to such oil. 
Paragraph (a) of $ 150.4995-3 (relating to 
depositary requirements) contains a 
special effective date rule for integrated 
oil companies which provides that, for 
purposes of the depositary rules, oil 
removed prior to April 4 , 1980 is 
considered to have been removed on 
April 4,1980. Section 150.8050C-1 
(relating to information furnished by the 
operator of a property) contains a rule 
providing that for purposes of 
S 150.8050C-1, the statement for oil 
removed during March 1980 shall be 
furnished no later than April 25,1980. 
The proposed regulations are to be 
effective for the same period as the 
temporary regulations. 

Waiver of Procedural Requirements of 
Treasury Directive 

The expeditious adoption of the 
provisions contained in this document is 
necessary because of the need for 
immediate guidance to taxpayers liable 
for the windfall profit tax on domestic 
crude oil and to other persons required 
to withhold and deposit tax, file returns, 
provide information, etc. For this reason, 
Jerome Kurtz, Commissioner of Internal 
Revenue, has determined that the 
provisions of paragraphs 8 through 14 of 
the Treasury Department directive 
implementing Executive Order 12044 
must be waived. 

Comments and Requests for a Public 
Hearing 

Before adoption of the final 
regulations proposed in this document, 
consideration will be given to any 
written comments that are submitted 
(preferably six copies) to the 
Commissioner of Internal Revenue. All 
comments will be available for public 
inspection and copying: A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 

Drafting Information 

The principal author of these 
regulations is David B. Cubeta of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
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Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 

Adoption of Amendments to the 
Regulations 

Accordingly, a new part 150, 
Temporary Excise Tax Regulations 
Under the Crude Oil Windfall Profit Tax 
Act of 1980, is added to title 26 of the 
Code of Federal Regulations and the 
following temporary regulations are 
adopted: 

PART 150-TEMPORARY EXCISE TAX 
REGULATIONS UNDER THE CRUDE 
OIL WINDFALL PROFIT TAX ACT OF 

1980 

Sec. 

150.0 Introduction 

150.4988-1 Imposition of tax. . I 

150.4987- 1 Amount of tax. 

150.4988- 1 Windfall profit: removal price. 

150.4989- 1 Adjusted base price. 

150.4991- 1 Taxable crude oil: tiers of oil. 

150.4992- 1 Independent producer oil. 

150.4993- 1 Incremental tertiary oil. 

150.4993- 2 Self-certification of tertiary 
recovery projects. 

150.4993- 3 Jurisdictional agency 
certification of tertiary recovery projects. 

150.4993- 4 Internal Revenue Service rulings 
relating to qualified tertiary recovery 
projects. 

150.4994- 1 Exemptions. 

150.4995- 1 Requirement of withholding. 

150.4995- 2 Producer’s certificate. 

150.4995- 3 Depositary requirements. 

150.4995- 4 Election of purchaser and 
operator to have operator withhold, 
deposit tax. etc. 

150.4996- 1 Definitions. 

150.4998- 2 Severance tax adjustment. 

150.4998- 3 Special rules for post-1978 
transfers of property. 

150.4997- 1 Returns and recordkeeping. 

150.4997- 2 Certain information to be 
furnished by purchaser and others. 

15O.0O5OC-1 Information furnished by 
operator for purposes of windfall profit 
tax. 

150.6076-1 Time for filing return of windfall 
profit tax. 

150.8402-1 Credit or refund of overpayment 
of windfall profit tax. 

Authority: 28 U.S.C. 4992, 4993, 4995, 4996, 
4997, 6050C, 8402, and 7805 and Sec. 101(i)(2) 
of the Crude Oil Windfall Profit Tax Act of 
1980. 

§ 150.0 Introduction. 

Each section of the regulations in this 
part is designated by a number 
composed of the part number followed 
by a decimal point [150.] the section of 
the Internal Revenue Code of 1954 to 
which it relates, a hyphen [-] and a 
number identifying the section. By use of 
these designations, the reader can 
associate sections of the regulations 
with provisions of the Code. For 


example, 8 150.4986-1 pertains to 
section 4986 of the Code. 

§ 150.4986-1 Imposition of tax. 

Section 4986 imposes an excise tax on 
the windfall profit from taxable crude 
oil removed from the premises on or 
after March 1,1980, and before the end 
of the phaseout period. See §8 150.4988- 
1,150.4991-1, and 150.4996-1 for the 
definitions of "windfall profit", "taxable 
crude oil", and "removed from the 
premises", respectively. See section 
4990(c) for the definition of "phaseout 
period". The tax imposed by section 
4986 is to be paid by the producer of the 
crude oil. However, see 5 150.4995-1, 
relating to the requirement of 
withholding by the purchaser of the 
crude oil. See 8 150.4996-1 for the 
definitions of "purchaser" and 
"producer". 

8 150.4987-1 Amount of tax. 

Section 4987 establishes that the 
amount of tax imposed by section 4986 
with respect to any barrel of taxable 
crude oil is the applicable percentage of 
the windfall profit on that barrel. The 
applicable percentage for tier 1 oil and 
tier 2 oil which is not independent 
producer oil is 70 in the case of tier 1 
and 60 in the case of tier 2. The 
applicable percentage for independent 
producer oil is 50 for tier 1 and 30 for tier 
2. The applicable percentage for tier 3 
oil is 30. In the case of a fraction of a 
barrel, the tax is the same fraction of the 
amount of the tax imposed on the whole 
barrel. 

8 150.4988-1 Windfall profit; removal 
price. 

(a) Windfall profit For purposes of 
this part and chapter 45 of the Code, the 
term "windfall profit" means the excess 
of the removal price of the barrel of 
crude oil over the sum of— 

(1) The adjusted base price of the 
barrel, and 

(2) The amount of the severance tax 
adjustment with respect to the barrel 
provided by section 4996(c) and 

8 150.4996-2. 

Section 4988(b) provides that the 
windfall profit on any barrel of crude oil 
shall not exceed 90 percent of the net 
income attributable to the barrel. The 
computation of the net income limitation 
is determined under special rules set 
forth in section 4988(b). 

(b) Removal price—{1 ) In general The 
"removal price" generally is the amount 
for which the barrel is sold (including 
any adjustments to the sales price made 
after sale). However, in the case of a 
sale between related persons (within the 
meaning of section 103(b)(6)(C)), the 
removal price shall not be less than the 


constructive sales price for purposes of 
determining gross income from the 
property under section 613. Also, if 
crude oil is removed from the premises 
before it is sold (or is deemed removed 
under section 498(c)(4) or 8 150.4996- 
1(d)), the removal price shall be the 
constructive sales price for purposes of 
determining gross income from the 
property under section 613. 

(2) Alaskan oil from Sadlerochit 
reservoir. In the case of Sadlerochit oil 
the removal price of such oil removed 
during any calendar month shall be the 
average of the producer’s removal prices 
for such month. 

(3) District director’s authority. In 
determining the removal price of oil 
from a property in the case of any 
transaction, a district director may 
adjust the removal price to reflect 
clearly the fair market value of oil 
removed. 

8 150.4989-1 Adjusted base price. 

(a) Adjusted base price defined. For 
purposes of this part and chapter 45 of 
the Code, the "adjusted base price" is 
the base price for the barrel of crude oil 
plus the amount equal to the base price 
multiplied by the inflation adjustment 
for the calendar quarter in which the 
crude oil is removed from the premises, 
rounded to the nearest cent. The 
inflation adjustment, which is 
determined under a formula set out in 
section 4989(b), is greater for tier 3 oil 
than it is for tier 1 oil or tier 2 oil. For 
March 1980, the inflation adjustment is 
.0195 in the case of tier 1 or tier 2 oil and 
.0246 in the case of tier 3 oil. Future 
inflation adjustments will be published 
periodically by the Internal Revenue 
Service. For a special adjustment to the 
base price for Alaskan oil from the 
Sadlerochit reservoir, see section 
4996(d). 

(b) Base price for tier 1 oil. The base 
price for tier 1 oil is the ceiling price 
which would have applied to the oil 
under the March 1979 energy regulations 
(see 8 150.4996-1(f)) if it had been 
produced and sold in May 1979 as upper 
tier oil, reduced by 21 cents. For 
purposes of this determination, the 
grade and quality of the oil produced 
from the property in May 1979 shall be 
used. 

(c) Base prices for tier 2 and tier 3 
o//—(1) General rule. [Reserved]. 

(2) Interim rule. This subparagraph 
and subparagraph (3) apply to oil 
removed during a month beginning 
before October 1980 (or such earlier date 
as may be provided in regulations taking 
effect before such earlier date). Except 
as provided in subparagraph (3), the 
base prices for tier 2 oil and tier 3 oil, 
respectively, shall be the product of— 
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(i) (A) The highest posted price for 
December 31,1979, for uncontrolled 
crude oil of the 6ame grade, quality, and 
field, or 

(B) If there is no posted price 
described in inferior subdivision (A), the 
highest posted price for such date for 
uncontrolled crude oil at the nearest 
domestic field for which prices for oil of 
the same grade and quality were posted 
for such date, multiplied by: 

(ii) A fraction the denominator of 
which is $35, and the numerator of 
which is— 

(A) $15.20 for purposes of determining 
base prices of tier 2 oil, and 

(B) $16.55 for purposes of determining 
base prices of tier 3 oil. 

In determining the base price for tier 2 
or tier 3 oil, the grade and quality of the 
oil produced from the property in 
December 1979 shall be used. For 
purposes of determining the highest 
posted price for December 31,1979, no 
price which was posted after January 14, 
1980. shall be taken into account. For a 
posted price to qualify for use in 
determining a producer's base price, the 
price must be published in writing by a 
purchaser of a substantial volume of 
crude oil in the field. 

(3) Minimum interim base price. The 
base price determined under paragraph 
(c)(2) of this section for tier 2 oil or tier 3 
oil shall not be less than the sum of— 

(i) The ceiling price which would have 
applied to such oil under the March 1979 
energy regulations if it had been 
produced and sold in May 1979 as upper 
tier oil, plus 

(ii) (A) $1 in the case of tier 2 oil, or 

(B) $2 in the case of tier 3 oil. 

For purposes of this determination, the 
grade and quality of the oil produced 
from the property in May 1979 shall be 
used. 

(d) Variations in grade or quality of 
oil . For purposes of paragraphs (b) and 
(c) of this section, if the production from 
a property in May or December 1979 
varied in grade or quality during the 
month, the per barrel average grade and 
quality for the month shall be used. If 
there was no commercial production in 
May or December 1979, the grade and 
quality of the oil produced in the first 
month of commercial production after 
such month shall be used. Once the base 
price is determined, it is not to be 
adjusted for later changes in grade or 
quality, 

§ 150.4991-1 Taxable crude oil; tiers of 
oil. 

(a) Taxable crude oil. Section 4991 
defines the term “taxable crude oil" to 
mean all domestic crude oil (including 
crude oil derived by the producer from 
the production of natural gas) other than 


exempt oil. The term "exempt oil” is any 
crude oil from a qualified governmental 
interest (see section 4994(a)) or a 
qualified charitable interest (see section 
4994(b)), any exempt front-end oil (see 
section 4994(c)) any exempt Indian oil 
(see section 4994(d)), and any exempt 
Alaskan oil (see section 4994(e)). 

(b) Tiers of oil. Section 4991 defines 
the tiers of taxable crude oil. Tier 1 oil is 
any taxable crude oil other than tier 2 
oil and tier 3 oil. Tier 2 oil is any oil 
which is produced from a stripper well 
property within the meaning of the June 
1979 energy regulations (see S 150.4996- 
1(f)) and any oil from an economic 
interest in a National Petroleum Reserve 
held by the United States. However, the 
term “tier 2 oil" does not include tier 3 
oil. Tier 3 oil is newly discovered oil, 
heavy oil, and incremental tertiary oil. 
The term "newly discovered oil" has the 
meaning given to that term by the June 
1979 energy regulations. The term 
"heavy oil" means all crude oil which is 
produced from a property if crude oil 
produced and sold from that property 
during either— 

(1) The last month before July 1979 in 
which crude oil was produced and sold 
from that property, or 

(2) The taxable period, 

had a weighted average gravity of 16 
degrees API or less (corrected to 60 
degrees Fahrenheit). For the definition of 
incremental tertiary oil. see S 150.4993- 
1 . 

S 150.4992-1 Independent producer oil 

(a) General rule. "Independent 
producer oil" is that portion of an 
independent producer's qualified 
production for the quarter which does 
not exceed such person's independent 
producer amount for the quarter. 

(b) Independent producer defined. An 
"independent producer", with respect to 
any quarter, is any person other than a 
person to whom subsection (c) of 
section 613A does not apply by reason 
of paragraph (2) (relating to certain 
retailers) or paragraph (4) (relating to 
certain refiners) of section 613A (d) (or 
to whom subsection (c) would not apply 
if subsection (d)(2) or (4) were applied 
on a quarterly rather than an annual 
basis). 

(c) Independent producer amount A 
person’s independent producer amount 
for any quarter is the product of 1,000 
barrels multiplied by the number of days 
in the quarter. For March 1980, the 
independent producer amount is 31,000 
barrels. If a person's qualified 
production for any quarter exceeds that 
person's independent producer amount 
for the quarter, the independent 
producer amount is to be allocated 
between tiers 1 and 2 in proportion to 


the person's production for the quarter 
of domestic crude oil in each such tier, 
and is to be allocated within any tier on 
the basis of the removal prices for such 
person's domestic crude oil in that tier 
removed during that quarter, beginning 
with the highest of those prices. 

(d) Qualified production of oil 
defined —(1) In general. An independent 
producer’s qualified production of oil for 
any quarter is the number of barrels of 
taxable crude oil of which such person 
is the producer which is removed during 
that quarter, which is tier 1 oil or tier 2 
oil, and which is attributable to the 
independent producer's working interest 
in a property. 

(2) Working interest defined. The term 
"working interest" means an operating 
mineral interest (within the meaning of 
section 614(d)) which was in existence 
as an operating mineral interest on 
January 1,1980, or which is an operating 
mineral interest derived from a qualified 
overriding royalty interest after that 
date. A "qualified overriding royalty 
interest" is an overriding royalty interest 
in existence as such an interest on 
January 1,1980, but only if on or before 
February 20.1980. there was in 
existence a binding contract under 
which such interest was to be converted 
into an operating mineral interest. 

(3) Production from transferred 
property —(i) In general. Except as 
otherwise provided in this 
subparagraph, in the case of a transfer 
(as defined in $ 150.4996-3(b)) on or 
after January 1.1980, of an interest in 
any property, the qualified production of 
the transferee shall not include any 
production attributable to such interest. 

(ii) Small producer transfer 
exemption —(A) In general. Subdivision 
(i) shall not apply to any transfer of an 
interest in property if the transferee 
establishes, to the satisfaction of the 
district director for the district in which 
the property is situated, that at no time 
after December 31,1979. has the 
property been held by a person who was 
a disqualified transferor for any quarter 
ending after September 30,1979, and 
ending before the date such person 
transferred the interest. 

(B) Disqualified transferor. The term 
"disqualified transferor" means, with 
respect to any quarter, any person who 
either had qualified production for such 
quarter which exceeded such person’s 
independent producer amount for such 
quarter or was not an independent 
producer for such quarter. 

(C) Special rules. For purposes of this 
paragraph, property held by a 
partnership at any time shall be treated 
as owned proportionately by the 
partners of such partnership at such 
time. Property held by any trust or 
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estate shall be treated as owned both by 
such trust or estate and proportionately 
by its beneficiaries. Chapter 45 and this 
part shall be treated as having been in 
effect for periods after September 30, 
1979, for purposes of making any 
determination under subdivision (ii)(B). 

(iii) Other exceptions. Subdivision (i) 
shall not apply in the case of— 

(A) A transfer of property at death, 

(B) A change of beneficiaries of a trust 
which qualifies under clause (iii) of 
section 613A(c)(9)(B) (determined 
without regard to the exception at the 
end of such clause), and 

(C) Any transfer so long as the 
transferor and transferee are required 
by section 4992(e) to share the 1,000 
barrel amount referred to in paragraph 
(c) of this section. 

The preceding sentence shall apply in 
the case of any property only if die 
production from the property was 
qualified production for the transferor. 

(e) Allocation within related group — 

(1) In general. Section 4992(e) contains 
rules for the allocation of the 1,000 
barrel per day amount among all 
persons who are members of the same 
related group. 

(2) Special rules. [Reserved] 

§ 150.4993-1 Incremental tertiary oil. 

(a) In general —(1) Incremental 
tertiary oil. “Incremental tertiary oil” is 
the excess of the amount of crude oil 
which is removed from a property 
during any calendar month and which is 
produced on or after the project 
beginning date and during the period for 
which a qualified tertiary recovery 
project is in effect on the property over 
the base level for the property for that 
month. 

(2) Base level, (i) The base level for 
any property for any month is 
determined by ascertaining (under the 
principles reflected in the rules used in 
determining the base production control 
level in the June 1979 energy regulations) 
the average monthly amount of crude oil 
removed from the property during the 8- 
month period ending March 31,1979. To 
arrive at the base level, that average 
monthly amount is then reduced (but not 
below zero) by the sum of 1 percent of 
such amount for each month which 
begins after 1978 and before the first 
calendar month beginning after the 
project beginning date, and 2Vfe percent 
of such amount for each month which 
begins after the project beginning date 
(or after 1978 if the project beginning 
date is before 1979) and before the 
month for which the base level is being 
determined. 

(ii) [Reserved] 

(3) Minimum amount. If a qualified 
tertiary recovery project has been 


certified under the June 1979 energy 
regulations, and the certification is in 
effect, the amount of the incremental 
tertiary oil shall not be less than the 
incremental production determined 
under the June 1979 energy regulations. 

(4) Allocation rules. The 
determination of which barrels of crude 
oil removed during any calendar month 
are incremental tertiary oil shall be 
made— 

(1) First by allocating the amount of 
incremental tertiary oil between oil 
which (but for this paragraph) woul*d be 
tier 1 oil, and oil which (but for this 
paragraph) would be tier 2 oil, in 
proportion to the respective amounts of 
each such oil removed from the property 
during such month, and 

(ii) Then by taking into account 
barrels of crude oil so removed in the 
order of their respective removal prices, 
beginning with the highest of such 
prices. 

(b) Qualified tertiary recovery 
project —(1) In general. A “qualified 
tertiary recovery project” is either a 
qualified tertiary enhanced recovery 
project with respect to which a 
certification as such has been approved 
and is in effect under the June 1979 
energy regulations or any project for 
enhancing recovery of crude oil which 
meets the requirements of subparagraph 
(2) of this paragraph. Because the energy 
regulations, as in effect on June 1,1979, 
did not permit self-certification of 
projects, such a project must meet the 
requirements of subparagraph (2) of this 
subparagraph to be a “qualified tertiary 
recovery project”. 

(2) Requirements. A project meets the 
requirements referred to in 
subparagraph (1) of this paragraph if it 
satisfies subdivisions (i) through (iv) of 
this subparagraph. 

(i) The project involves the 
application (in accordance with sound 
engineering principles) of one or more 
tertiary recovery methods which can 
reasonably be expected to result in more 
than an insignificant increase 
(determined in light of all the facts and 
circumstances) in the amount of crude 
oil which will ultimately be recovered; 

(ii) The project beginning date is after 
May 1979; 

(iii) The portion of the property to be 
affected by the project is adequately 
delineated; and 

(iv) The operator submits either— 

(A) A certification from a petroleum 
engineer that the project meets the 
requirements of subdivisions (i), (ii), and 
(iii), or 

(B) A certification that a jurisdictional 
agency (as defined in section 4993(d)(5)) 
has approved the project as meeting 


those requirements, and that such 
approval is still in effect 
For rules relating to the submission of a 
certification from a petroleum engineer, 
see $ 150.4993-2. For rules relating to the 
submission of a certification from a 
jurisdictional agency, see S 150.4993-3. 

(c) Definitions and special rules. 
Under section 4993(d), the term “tertiary 
recovery method” means any method 
which is described in subparagraphs (1) 
through (9) of section 212.78(c) of the 
June 1979 energy regulations, or any 
other method to provide tertiary 
enhanced recovery which is approved in 
writing by the Office of the Assistant 
Commissioner (Technical). The “project 
beginning date” is the later of— 

(1) The date on which the injection of 
liquids, gases, or other matter begins, or 

(2) The date on which— 

(i) The project is certified as a 
qualified tertiary enhanced recovery 
project under the June 1979 energy 
regulations, or 

(ii) All of the requirements of 

5 150.4993-2 are met with respect to the 
submission of a petroleum engineer's 
certification, or all of the requirements 
of $ 150.4993-3 are met with respect to 
the submission of a certification of 
jurisdictional agency approval. 
However, for purposes of the preceding 
sentence only, in the case of a 
submission received by an Internal 
Revenue Service Center on or before 
May 1,1980, such submission shall be 
considered to have been received on the 
later of March 1,1980, or the date on 
which the petroleum engineer executed 
the certification or the jurisdictional 
agency issued its approval. 

If a qualified tertiary recovery project 
can reasonably be expected to increase 
the ultimate recovery of crude oil from 
only a portion of a property, the portion 
shall be treated as a separate property 
for purposes of this section. A 
significant expansion of any project 
shall be treated as a separate project A 
taxpayer may request a ruling with 
respect to whether a project is a 
qualified tertiary recovery project. For 
rules relating to the request for such a 
ruling see § 150.4993-4. 

5 150.4993-2 Self-certification of tertiary 
recovery projects. 

(a) Certification of petroleum 
engineer. In order to qualify under 
section 4993(c)(2)(D)(i), relating to the 
self-certification of a qualified tertiary 
recovery project, the operator shall 
submit a certification, signed under 
penalties of perjury by a petroleum 
engineer (who has been duly registered 
or certified in accordance with 
applicable state law, if any), to the 
Internal Revenue Service Center for the 
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region with which the income tax return 
of the operator is filed. The certification 
shall contain the following: 

(1) A statement that the project 
involves a tertiary recovery method (as 
defined in section 4993(d)(1) and 

§ 150.4993-1 (c)) that is expected to 
result in more than an insignificant 
increase in the ultimate recovery of 
crude oil, together with a description of 
the process used and the increase in the 
amount of oil to be recovered by reason 
of the application of the method, 

(2) A descriptionof the 
implementation and operation of the 
project sufficient to establish that its 
implementation and operation are in 
accordance with sound engineering 
principles, 

(3) An identification of the area from 
which the ultimate recovery of crude oil 
is expected to be increased as a result of 
the implementation and operation of the 
project, and. if that area is less than the 
entire property, a precise delineation of 
the portion of the property that is 
expected to yield the increase in the 
ultimate recovery of oil, 

(4) The date on which the tertiary 
injectant was, or is expected to be, 
initially introduced into the reservoir, 

(5) An explanation of the number and 
frequency of injections to be made and 
the expected duration of the project, 

(6) If the project involves a single 
injection, an estimate of the period of 
time during which the injectant will 
continue to increase the recovery of 
crude oil, 

(7) Data on oil reserve estimates 
covering the project area with and 
without the tertiary recovery process, 

(8) The past production history and 
estimates of future production, 

(9) The number of wells in the project 
area and the number of both producing 
and injection wells expected to be 
drilled, 

(10) Projected future income and 
expenses, and 

(11) The operator’s employer 
identification number. 

The Petroleum engineer’s certification 
may be submitted at any time. However, 
for purposes of section 4993(d)(2)(B) and 
paragraph (c) of 8 150.4993-1 relating to 
the "project beginning date", a 
petroleum engineer shall not be 
considered as having certified a project 
until the certification is received by the 
Internal Revenue Service Center. If the 
certification is sent to the Service Center 
by mail, it shall be considered received 
when posted by United States mail, 
properly addressed, and with sufficient 
postage. 

(b) Termination of injection. If any 
project certified under paragraph (a) of 


this section involves the continuous or 
repetitious injection of liquids, gases, or 
other matter and if the injection is 
terminated, the operator shall promptly 
send a written statement to that effect to 
the Intneral Revenue Service Center 
setting forth the date that the injection 
was terminated. 

(c) Significant expansion . If a project 
is significantly expanded, the expansion 
shall be treated as a separate project 
requiring separate certification. 

S 150.4993-3 Jurisdictional agency 
certification of tertiary recovery projects. 

(a) Initial certification. In order to 
qualify under section 4993(c)(2)(D)(ii), 
relating to the approval of tertiary 
recovery projects by a jurisdictional 
agency, the operator shall submit the 
certification to the Internal Revenue 
Service Center for the region with which 
the income tax return of the operator is 
filed. The certification shall state that 
the appropriate jurisdictional agency 
has approved the project as having met 
the requirements set forth in section 
4993(c)(2) (A), (B), and (C), and the 
operator shall attach the approving 
document or a certified copy thereof. 

The certification of the jurisdictional 
agency’s approval may be submitted at 
any time. However, for purposes of 
section 4993(d)(2)(B)(ii) and paragraph 
(c) of 5 150.4993-1, relating to the 
"project beginning date", a jurisdictional 
agency shall not be considered a9 
having approved a project until the 
certification is received by the Service 
Center. If the certification is sent to the 
Service Center by mail, it shall be 
considered received when posted by 
United States mail, properly addressed, 
and with sufficient postage. 

(b) Revocation of certification. If the 
agency revokes the approval, it shall 
immediately notify the operator and the 
Service Center of the revocation setting 
forth the date of the revocation and 
stating whether the revocation has 
retroactive effect (and, if so, to what 
date the revocation is retroactive), and 
the operator shall send a copy of the 
revocation to the Service Center within 
10 days after receiving it. 

§ 150.4993-4 Internal Revenue Service 
rulings relating to qualified tertiary 
recovery projects. 

(a) In general. Either the operator of a 
property or any producer of oil from that 
property may request a ruling from the 
Internal Revenue Service as to whether 
any tertiary recovery project involving 
that property is a "qualified tertiary 
recovery project" within the meaning of 
section 4993(c). If a producer submits the 
request, the producer shall notify the 


operator in writing that the request was 
submitted. 

(b) Manner of requesting ruling. The 
request for a ruling described in 
paragraph (a) of this section shall be 
made by submitting the request to the 
Commissioner of Internal Revenue, 
Attention: Assistant Commissioner 
(Technical), Washington, D.C. 20224. In 
addition to meeting the requirements of 
8 601.201(e) of this chapter (Statement of 
Procedural Rules), the request shall 
contain the following: 

(1) A statement as to whether a 
jurisdictional agency has approved the 
project, and if so. a copy of the 
approving document and a copy of the 
material upon which the approval was 
based together with any certification 
submitted to a Service Center and 
identification of such Service Center, 

(2) A statement from the operator of 
the property as to whether the operator 
has previously submitted a request for a 
ruling on that project and as to whether 
any producer has notified the operator 
that a request has been submitted, as 
well as to the date and name of the 
person who made a request, 

(3) A description of the location of the 
project, 

(4) The type of tertiary recovery 
process instituted, 

(5) Data on oil reserve estimates 
covering the project area with and 
without the tertiary recovery process, 

(6) The past production history and 
estimates of future production, 

(7) The characteristics of the 
formation such as the name, depth, 
lithology, thickness, porosity, 
permeability, and reservoir pressure and 
temperature history. 

(8) A description of any secondary or 
tertiary process previously used, or in 
use, in the project area, 

(9) A full and complete description of 
the tertiary process stating how it will 
be developed from the pilot flood 
through full development, and 

(10) A complete description of the 
geological and engineering factors taken 
into consideration, together with 
sufficient data to support the conclusion 
that the project meets the requirements 
of section 4993(c) for a "qualified 
tertiary recovery project". 

(c) Special rule for projects for which 
a certification of approval by a 
jurisdictional agency has been 
submitted. If, pursuant to section 
4993(c)(2)(D)(ii) and 8 150.4993-3. the 
operator of the property has submitted a 
certification of approval by a 
jurisdictional agency, the ruling 
described in paragraph (a) of this 
section will be issued within 180 days of 
the date that a request for the ruling, 
meeting the requirements of paragraph 
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(b) of this section and S 601.201(e) of this 
chapter (Statement of Procedural Rules) 
is received by the Office of the Assistant 
Commissioner (Technical). However, if 
the request for a ruling is not complete 
as to the information required in 
paragraph (b) (1) through (10) of this 
section, the Office of the Assistant 
Commissioner (Technical) may send 
written notice to the person making the 
request specifying the further 
information that must be submitted. The 
180-day period shall not include any 
days after the date of the mailing of the 
written notice and before the date on 
which the additional information is 
received. 

§ 150.4994-1 Exemptions. 

Section 4994 defines the terms 
“qualified governmental interest”, 
“qualified charitable interest”, “exempt 
front-end oil”, “exempt Indian oil”, and 
“exempt Alaskan oil”, the categories of 
oil that are exempt from the tax imposed 
by section 4986. 

§ 150.4995-1 Requirement of withholding. 

(a) General rule; when required. 

Except as otherwise provided in this 
section, the purchaser (as defined in 
§ 150.4996-1(a)) of domestic crude oil 
shall deduct and withhold tax from 
amounts payable by that purchaser for 
the oil. However, the preceding sentence 
shall not apply if— 

(1) The crude oil is removed from the 
premises (as defined in § 150.4996-1(d)) 
before it is sold, or 

(2) The manufacture or conversion of 
crude oil into refined products begins 
before the oil is removed from the 

premises, or 

(3) The producer of the oil is an 
integrated oil company (as defined in 
§ 150.4996-l(g)). 

The amount of tax to be deducted and 
withheld shall be determined in 
accordance with the rules of paragraphs 
(b) and (c) of this section. See. however, 
paragraph (d) of this section for rules 
applicable to certain payments made 
prior to June 4,1980. The producer shall 
be treated as having paid on the last day 
of the first February after the calendar 
year in which the oil is removed from 
the premises the amount deducted and 
withheld with respect to such oil by the 
purchaser under this section. 

(b) Amount to be deducted and 
withheld—{ 1) Operator's certification. If 
the purchaser has received the 
certification required to be furnished by 
the operator pursuant to section 6050C 
and 5 150.6050C-1, and if the purchaser 
has no reason to believe that any 
information contained in that 
certification that affects the computation 
of the windfall profit tax is not correct. 


the amount of tax to be deducted and 
withheld under paragraph (a) of this 
section is the amount of tax imposed by 
section 4986 based on the information 
provided in the operators certification. 
However, in determining the amount to 
be deducted and withheld, section 
4988(b) (relating to the net income 
limitation on windfall profit) shall not 
apply. 

(2) Absence of effective operator's 
certification. If the purchaser has not 
received the certification required to be 
furnished by the operator pursuant to 
section 6050C and S 150.6050C-1. or if 
the purchaser has reason to believe that 
any information contained in that 
certification that affects the tax 
computation is not correct, the 
purchaser shall deduct and withhold in 
accordance with the following rules: 

(i) If the purchaser pays the lower tier 
ceiling price for oil, the purchaser shall 
not deduct and withhold any windfall 
profit tax from the pruchase price of that 
oil. 

(ii) If the purchaser pays either the 
upper tier ceiling price or an 
uncontrolled price for oil, the purchaser 
shall deduct and withhold from the 
purchase price of each barrel of such oil 
an amount equal to 70 percent of the 
excess, if any, of the removal price over 
the amount equal to the sum of— 

(A) $11.01, plus 

(B) The amount equal to $11.01 
multiplied by the inflation adjustment 
provided under section 4989(b)(1) for the 
calendar quarter in which the oil was 
removed, plus 

(C) The amount of the severance tax 
adjustment provided by section 4996(c), 
if the amount of that adjustment is 
known by the purchaser. 

(3) Producer's certification. If, 
pursuant to $ 150.4995-2 or S 150.6050C- 
1, the purchaser has received a 
certification that a producer’s share of 
production from a property qualifies as 
“exempt oil” or “independent producer 
oil”, and if the purchaser has no reason 
to believe that any statement in the 
certification bearing on such 
qualification is not correct, the 
purchaser— 

(i) Shall not withhold tax from 
amounts payable for the share of 
production that has been certified as 
exempt oil (the provisions of paragraph 
(b) (1) and (2) of this section 
notwithstanding), and 

(ii) In determining the amount to be 
withheld under paragraph (b)(1) of this 
section from amounts payable for the 
share of production that has been 
certified as independent producer oil, 
shall apply the rates provided in section 
4987(b)(2) and, in determining the 
amount to be withheld under paragraph 


(b)(2) of this section, shall substitute 50 
percent for 70 percent. 

If a payment by a purchaser is made to 
an operator or to a partnership, rather 
than directly to the producer of the oil, 
the amount of exempt oil and 
independent producer oil shall be 
determined on the basis of information 
provided to the purchaser by the 
operator pursuant to $ 150.8050C-1 or by 
the partnership pursuant to paragraph (e) 

§ 150.4995-2. 

(4) Lower tier and upper tier ceiling 
prices. For purposes of this section, the 
terms “lower tier ceiling price” and 
“upper tier ceiling price” have the same 
meaning as those terms are given in the 
energy regulations (see S 150.4996-l(f)). 

(c) Withholding adjustments —(1) 
General rule, (i) A purchaser who 
ascertains that the amount of tax 
withheld from any payment for crude oil 
was more or less than the amount of tax 
imposed by section 4986 (computed 
without regard to the net income 
limitation) with respect to that crude oil 
shall make adjustments in the amount to 
be withheld from subsequent payments 
to the same person as provided in this 
paragraph. For purposes of this 
paragraph, a purchaser has ascertained 
that the amount withheld was more or 
less than the tax imposed when the 
purchaser has sufficient information to 
be able to determine the amount of tax 
imposed by section 4986 (computed 
without regard to the net income 
limitation) with respect to that crude oil. 
Thu9, adjustments are generally 
required when the purchaser made an 
incorrect calculation with respect to a 
prior payment, when the purchaser has 
withheld in accordance with the rules of 
paragraph (b)(2) because of the absence 
of an effective operator’s certification 
and the purchaser later receives an 
effective certification, when an earlier 
certification is corrected, or when the 
purchaser has withheld tax from a 
producer at the generally applicable 
rates and the purchaser subsequently 
receives a retroactively effective 
independent producer’s certificate. 
Every adjustment under this paragraph 
shall be reflected on Form 720 (the 
return form which is prescribed for use 
in reporting windfall profit tax 
withholding). If the entire adjustment 
would be reported in the return for the 
same taxable period as the withholding 
giving rise to the adjustment the return 
for that period shall reflect only the 
amount withheld as adjusted. 
Otherwise, every return on which an 
overpayment or underpayment is 
adjusted pursuant to this paragraph 
must include a statement explaining the 
adjustment, designating the return 
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period to which the adjustment relates, 
and setting forth such other information 
as may be required by the instructions 
to the return. 

(ii) Except as otherwise provided in 
subparagraph (3) of this paragraph, the 
purchaser must make a full adjustment 
by underwithholding or overwithholding 
in subsequent payments to the same 
person (whether or not from the same 
property) so that the total amount 
withheld is equal to the tax imposed by 
section 4986 (computed without regard 
to the net income limitation) as soon as 
possible. The full adjustment must be 
made, if possible, in the next payment. If 
it is not possible to complete the 
adjustment in the next payment, the 
purchaser shall adjust by 
underwithholding or overwithholding to 
the fullest extent possible in each 
subsequent payment until the 
adjustment is completed. However, no 
adjustment is to be made in the amount 
withheld from payments made for oil 
removed in a later calendar year or from 
payments made after the statement 
required by $ 150.4997-2(c) (relating to 
annual statement of windfall profit tax 
liability) is furnished. If the error is one 
of underwithholding that cannot be fully 
adjusted under this paragraph [e.g., 
where the relationship between the 
producer and the purchaser has 
terminated, or where the next payment 
is for oil removed in the following 
calendar year), the producer is required 
to file a return at the end of the year in 
accordance with $ 150.4997-1 unless the 
producer’s liability for tax under section 
4986 has been completely satisfied by 
reason of overwithholding with another 
purchaser. If the error is one of 
overwithholding that cannot be fully 
adjusted under this paragraph, the rules 
of $ 150.6402-1 with respect to claims for 
credit or refund are applicable to the 
producer. 

(2) Special rules, (i) If the need for an 
adjustment arises with respect to a 
payment for oil removed in a calendar 
year prior to the year within which the 
purchaser ascertains the need for an 
adjustment, no adjustment shall be 
made unless the adjustment can be 
made in a payment for oil removed in 
the prior year and unless that payment 
is made prior to the furnishing of the 
statement required by § 150.4997-2(c). 
However, see § 150.4997-2(c)(2) (relating 
to certain information furnished by 
purchaser to producer). 

(ii) No amount shall be deducted or 
withheld from any payment in excess of 
the windfall profit with respect to the oil 
giving rise to that payment. 

(iii) If, pursuant to section 
4995(a)(3)(D), the producer and 
purchaser agree to additional 


withholding, any amount withheld 
pursuant to the agreement shall be 
treated as an amount required to be 
withheld. 

(3) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples: 

Example (1). A. a purchaser of crude oil 
has been withholding in accordance with the 
special rules of paragraph (b)(2) because the 
operator of the property from which A 
purchases oil has not provided A with the 
certification required by $ 150.6050C-1. 
Subsequently, the operator does provide A 
with the certification, and A. withholding 
under the rules of paragraph (b)(1), ascertains 
that the amount withheld earlier exceeds the 
amount of tax imposed by section 4986 based 
upon the information provided by the 
operator. Although A withheld properly in 
accordance with the information available 
during the earlier period, the amount 
withheld is subject to the adjustment rules of 
this paragraph. 

Example (2). Purchaser B. in the third 
calendar quarter of the year, ascertains that 
too little tax was withheld from payments for 
oil purchased in the preceding calendar 
quarter with respect to producer C. B must 
attempt to fully adjust the underwithholding 
by increasing the amount withheld from 
subsequent payments made to C to the full 
amount of windfall profit. If the adjustment 
has not been completed when B makes the 
final payment for oil removed during the 
calendar year, B should not continue the 
adjustments in payments for oil removed 
after the close of the calendar year. However, 
B is required to inform C of C's liability for 
the amount remaining unadjusted and to 
provide that information to the Internal 
Revenue Service in accordance with the rules 
of $ 150.4997-2. 

(d) Interim withholding rule — (1) 
Effective date. The rules of this 
paragraph apply to payments made after 
April 18,1980, and before June 4,1980, 
with respect to oil removed on or after 
March 1,1980. These rules may, at the 
option of the purchaser, be applied with 
respect to payments made prior to the 
above period with respect to such oil. 

(2) General rule. The purchaser of 
domestic crude oil shall deduct and 
withhold from amounts payable by that 
purchaser for the oil the amount 
specified in subparagraph (3) of this 
paragraph unless— 

(i) The crude oil is removed from the 
premises (as defined in § 150.4996-1(d)) 
before it is sold, or 

(ii) The manufacture or conversion of 
crude oil into refined products begins 
before the oil is removed from the 
premises, or 

(iii) The producer of the oil is an 
integrated oil company (as defined in 
5 15O.4990-l(g)). 

For purposes of section 4995 (a) (1) (B). 
the amount specified in subparagraph 
(3) of this paragraph shall be considered 


the tax required to be withheld under 
section 4995 (a) (1) (A). 

(3) Amount to be deducted and 
withheld; options of purchaser. The 
amount to be deducted and withheld 
under subparagraph (2) of this 
paragraph is, at the option of the 
purchaser, either— 

(i) 70 percent of the excess, if any, of 
the purchase price per barrel of crude oil 
over $11.22 ($11.47 for oil removed after 
March 31,1980), or 

(ii) the amount that would be required 
to be withheld under paragraph (a) and 
(b) (or, at the purchaser’s option, 
paragraphs (a), (b). and (c)) of this 
section if those paragraphs were in 
effect. 

The purchaser may choose from among 
the above options with respect to each 
payment to which this paragraph 
applies. 

(e) Extent of purchaser’s liability. 
Every purchaser required to deduct and 
withhold tax under this section is liable 
for the tax required to be withheld, 
whether or not it is actually withheld by 
the purchaser. However, in no event 
shall the purchaser’s liability for the tax 
required to be withheld exceed the 
producer’s liability for the tax imposed 
by section 4986 (including the 
application of the net income limitation 
provided in section 4988(b) if all the 
data necessary for computing that 
limitation are available) with respect to 
oil sold to that purchaser, and the 
purchaser’s liability shall abate to the 
extent that the producer’s liability for 
the tax is paid (including payments by 
the producer or by the purchaser 
through adjustments in amounts later 
withheld). See paragraph (c) relating to 
adjustments in withholding. The 
producer from whom the correct amount 
was not withheld shall be liable to any 
purchaser for the amount of the 
producer’s tax liability paid by the 
purchaser pursuant to this paragraph. 
The purchaser is relieved of liability to 
any other person for the amount of any 
tax withheld pursuant to this section 
and paid to the Internal Revenue Service 
or deposited with a duly designated 
depositary of the United States. See 

§ 150.4995-3 relating to depositary 
requirements. 

(f) Effective date. The rules of 
paragraphs (a), (b), and (c) of this 
section are effective with respect to 
payments made after June 3,1980, for oil 
removed on or after March 1,1980. 
However, for purposes of applying 
paragraph (c) to payments described in 
the preceding sentence, payments made 
before June 4,1980, for oil removed on or 
after March 1,1980, shall be treated as if 
paragraphs (a) and (b) applied to them. 
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§ 1 50.4995-2 Producer’s certificate. 

(a) In general The producer of 
“exempt Indian oil”, as defined in 
section 4994 (d), or the holder of any 
interest in crude oil that is a "qualified 
governmental interest” as defined in 
section 4994(a) or is a “qualified 
charitable interest” as defined in section 
4994(b), may furnish an exemption 
certificate with respect to such oil to the 
purchaser of the oil or to the operator of 
the property from which the oil is 
produced (or, if the producer is a 
partner, to the partnership (see 
paragraph (e) of this section)), in 
accordance with the rules of paragraph 

(b) of this section. Any producer of 
“independent producer oil”, as defined 
in section 4992, may furnish a certificate 
with respect to such oil to the purchaser 
of the oil or to the operator of the 
property from which the oil is produced 
(or, if the producer is a partner, to the 
partnership (see paragraph (e) of this 
section )), in accordance with the rules 
of paragraph (c) of this section. Any 
certificate provided under this section 
must set forth the facts that establish 
entitlement to the exemption or lower 
rates claimed. The certificate (or any 
revocation of a certificate) shall identify 
the producer by name, address, and 
employer identification (or social 
security) number and shall be signed by 
the producer (under the penalties of 
perjury except in the case of a 
revocation). For the requirement that the 
operator of a property who has received 
such a certificate furnish a copy of the 
certificate, or certify as to its contents, 
to each purchaser of oil from that 
property, see $ 150.6050C-l(f). For the 
effect of the furnishing of such a 
certificate see $ 150.4995-l(b) (3) 

(relating to the withholding 
requirement). For the criminal penalty 
applicable to the furnishing of a false 
statement, see section 7206. 

(b) Exemption certificate. For 
purposes of this section, an exemption 
certificate is a written statement 
certifying that the producer’s oil is 
exempt from the tax imposed by section 
4986 because the oil constitutes exempt 
Indian oil or the oil is from a qualified 
governmental interest or a qualified 
charitable interest. Any producer who 
furnishes an exemption certificate to an 
operator, purchaser, or partnership shall 
also file an exemption certificate with 
the Internal Revenue Service Center for 
the region with which the producer’s 
income tax return is filed. Only one such 
certificate need be filed even though the 
producer may furnish certificates to 
more than one operator or purchaser. 

(c) Independent proucer's certificate. 
An independent producer’s certificate is 


a written statement certifying that the 
entire amount of the producer’s oil 
expected to be sold to the purchaser is 
subject to the rates of tax provided in 
section 4987(b)(2) because the oil 
constitutes “independent producer oil” 
as defined in section 4992. No certificate 
may be furnished with respect to oil if it 
is reasonable to believe that the number 
of barrels to be affected by the 
certificate, taken together with all other 
oil with respect to which a certificate 
has been furnished by the producer to 
any operator, purchaser, or partnership, 
will exceed the producer’s independent 
producer amount (see section 4992 (c) 
and (e)). 

(d) Revocation of certificate. If the 
producer has furnished a certificate with 
respect to oil, and the producer 
subsequently discovers that the oil is 
not, or has ceased to be, eligible for 
certification under the rules of 
paragraphs (a) through (c) of this 
section, the producer shall furnish notice 
within 10 days to the person to whom 
the certificate was furnished that the 
certificate is revoked. 

(e) Partnerships. If payment for oil 
sold by a partnership is to be made to 
the partnership rather than to each 
partner individually, any certifications 
permitted by this section shall be 
furnished by the partnership. Each 
certification shall state the percentage of 
the oil that is certified as exempt from 
tax or subject to a lower rate of tax. The 
partnership certification may certify oil 
as exempt from tax or subject to a lower 
rate of tax only to the extent that the 
partnership has received certifications 
from its partners. Any partnership 
furnishing a certification shall retain in 
its records, for so long as material in the 
administration of any internal revenue 
law, each certification from a partner 
that was used as the basis for the 
certification furnished by the 
partnership under this section. 

(f) Substitution of operator for 
purchaser. If a purchaser of crude oil 
and the operator of the property from 
which the crude oil is produced make 
the election described in $ 150.4995-4, 
the purchaser shall forward to the 
operator, at the time of the election, any 
exemption certificate or any notice of 
revocation previously received by the 
purchaser. The purchaser shall 
immediately forward to the operator any 
exemption certificate or any notice of 
revocation received after the election. 
The operator shall treat any exemption 
certificate or any notice of revocation 
forwarded by a purchaser as an 
exemption certificate or notice of 
revocation from the producer. 


§ 150.4995-3 Depositary requirements. 

(a) Deposits by integrated oil 
companies other than independent 
refiners —(1) In general. Every 
integrated oil company (as defined in 
S 150.4990-1 (g)) other than an 
independent refiner (as defined in 
§ 150.4996-1 (h)) that is either liable as a 
producer for the tax imposed by section 
4986 or is required as a purchaser to 
deduct and withhold tax pursuant to 
S 150.4995-1 shall make deposits with 
respect to semimonthly periods (as 
defined in subparagraph (3)(i) of this 
paragraph). The amount to be deposited 
for each semimonthly period is the 
amount of tax imposed by section 4986 
on oil removed from the premises during 
that semimonthly period for which the 
company is liable as a producer, plus 
the amount required to be withheld by 
the company as a purchaser pursuant to 
5 150.4995-1 from payments that have 
been or will be made for oil removed 
from the premises during that 
semimonthly period. The deposits shall 
be made on or before the depositary 
date (as defined in subparagraph (3)(ii) 
of this paragraph) for the semimonthly 
period in which the oil was removed. 
These depositary requirements will be 
considered to have been met for a 
semimonthly period with respect to 
estimated deposits only if— 

(i) (A) The company’s deposit for such 
semimonthly period is not less than 90 
percent of the total amount otherwise 
required by this section to be deposited 
by it for such period, and (B) if such 
period occurs in a month other than the 
last month in a taxable period, it 
deposits any underpayment for such 
month by the 9th day of the second 
month following such month; or 

(ii) (A) Its deposit for each 
semimonthly period in the month is not 
less than 45 percent of the total amount 
otherwise required by this section to be 
deposited by it for the month, and (B) if 
such month is other than the last month 
in a taxable period, it deposits any 
underpayment for such month by the 9th 
day of the second month following such 
month; or 

(iii) (A) Its deposit for each semi¬ 
monthly period in the month is not less 
than 50 percent of the total amount 
required by this section to be deposited 
by it for the second preceding calendar 
month (determined without regard to 
subdivisions (i) through (iv) of this 
subparagraph), and (B) if such month is 
other than the last month in a calendar 
quarter, it deposits any underpayment 
for such month by the 9th day of the 
second month following such month; or 

(iv) (A) The requirements of (i) (A), (ii) 
(A), or (iii) (A) are satisfied for the first 
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semimonthly period of a calendar 
month, and (B) the company's deposit 
for the second semimonthly period of 
that calendar month is, when added to 
the deposit for the first semimonthly 
period, not less than 90 percent of the 
total amount otherwise required by this 
section to be deposited by it for that 
month, and (C) if such period occurs in a 
month other than the last month in a 
calendar quarter, the company deposits 
any underpayment for such month by 
the 9th day of the second month 
following such month. 

However, subdivisions (ii) and (iii) of 
this subparagraph shall not apply to any 
company that normally incurs in the first 
semimonthly period in each month more 
than 75 percent of its total liability for 
deposit for the month (determined 
without regard to subdivisions (i) 
through (iv)). 

(2) Special requirement If the 
aggregate amount of deposit liability for 
a taxable period (determined without 
regard to subdivisions (i) through (iv) of 
subparagraph (1) of this paragraph) 
exceeds the total amount deposited by 
the company pursuant to subparagraph 
(1) of this paragraph for such taxable 
period, then the company shall, on or 
before the last day of the first month 
following the close of the taxable period, 
deposit an amount equal to the amount 
by which the deposit liability exceeds 
the total deposits made pursuant to 
subparagraph (1) of this paragraph for 
the taxable period. 

(3) Definitions. For purposes of this 
part— 

(i) Semimonthly period. A 
"semimonthly period" means the first 15 
days of a calendar month or the portion 
of a calendar month following die 15th 
day of such month. 

(ii) Depositary date. The depositary 
date for deposits for semimonthly 
periods is the 9th day of the 
semimonthly period following the 
semimonthly period in which the oil was 
removed. 

(4) Special rule for oil removed prior 
to April 4,1960. For purposes of this 
paragraph, oil removed after February 
29,1980, and before April 4,1980 shafl 
be considered to have been removed on 
April 4,1980. 

(b) Independent refiners purchasing 
oil pursuant to a delayed payment 
contract Purchasers that are 
independent refiners (as defined in 
9 150.4998-1(h)) shall make deposits for 
each calendar month in accordance with 
the rules of paragraph (c) of this section 
except in the case of oil purchased 
under a contract therefor under which 
no payment is required to be made by 
the purchaser before the 46th day after 


the close of the month in which the oil is 
purchased. In the case of oil purchased 
under such a contract, the deposits shall 
be made for each calendar month not 
later than the last day of the second 
month which begins after the month in 
which the oil was removed. The amount 
to be deposited for each month is the 
amount required to be withheld 
pursuant to 9 150.4995-1 from payments 
that have been or will be made for oil 
removed during that month. 

(c) Deposits by other purchasers. 
Except as provided in paragraph (a) or 
(b) of this section, purchasers shall 
make deposits for each calendar month 
not later than 45 days after the close of 
that month. The amount to be deposited 
for each month is the amount required to 
be withheld pursuant to $ 150.4995-1 
from payments that have been or will be 
made for oil removed from the premises 
during that month. 

(d) Special rule for determining 
operator's status. See section 
4995(a)(7)(A)(ii) for a special rule for 
determining die status of the operator 
when the election provided by 

S 150.4995—4 is made. 

(e) Payments by producers to correct 
underwithholding. If the amount of tax 
withheld from a producer for a calendar 
year is less than the total liability of the 
producer for the tax imposed by section 
4986 with respect to oil removed during 
the calendar year and subject to 
withholding under $ 150.4995-1, the 
producer shall remit the difference with 
a timely return filed under 9 150.4997-1 
or shall, on or before the last day for 
filing a return under § 150.4997-1, 
deposit such difference. 

(f) Deposits by producers of tax due 
on oil not subject to withholding. ( 1 ) In 
general. Except as provided in 
paragraph (a) (relating to certain 
integrated oil companies), every 
producer shall deposit for each calendar 
month the tax imposed by section 4986 
on the removal in that month of oil that 
is not subject to withholding under 

9 150.4995-1. The deposits shall be made 
not later than 45 days after the close of 
the month in which the oil was removed 
(or deemed removed under section 
4988(c)(4)) from the premises. These 
deposit requirements will be considered 
to have been met for a month with 
respect to estimated deposits only if— 

(i)(A) The producer's aggregate 
deposit liability under this subparagraph 
(1) for the three months of a taxable 
period is less than $100 and (B) the 
producer deposits the amount of tax 
owed on or before the last day for filing 
the return required by 9 150.4997-1 for 
that taxable period or remits the tax 
owed with that return; or 


(ii) (A) The producer’s deposit for the 
month is not less than 90 percent of the 
total amount otherwise required by this 
section to be deposited by it for the 
month, and (B) the producer complies 
with the requirements of subparagraph 
(2) of this paragraph; or 

(iii) (A) The producer's deposit for 
each month of the taxable period is not 
less than 30 percent of the total amount 
otherwise required by this section to be 
deposited by it for the three months of 
the taxable period, and (B) the producer 
complies with the requirements of 
subparagraph (2) of this paragraph; or 

(iv) (A) The producer's deposit for the 
month is not less than 100 percent of the 
amount required by this section to be 
deposited by it for the third preceding 
month (determined without regard to 
subdivisions (i) through (iv)), and (B) the 
producer complies with the 
requirements of subparagraph (2) of this 
paragraph. 

However, subdivisions (iii) and (iv) of 
this subparagraph shall not apply to any 
producer that normally incurs in the first 
month in each taxable period more than 
45 percent of its total liability for deposit 
for the taxable period (determined 
without regard to subdivision (ii) 
through (iv)). 

(2) Special requirement If the total 
liability for the tax imposed by section 
4986 for a taxable period exceeds the 
total amount deposited by the producer 
pursuant to subparagraph (1) of this 
paragraph for such taxable period, then 
the producer shall deposit the difference 
not later than 45 days after the close of 
the last month in the taxable period. 

(g) Government depositaries. Deposits 
required by this section shall be made 
with a Federal Reserve bank or, at the 
depositor's election, with an authorized 
financial institution. See paragraph 

(h)(2) of this section. 

(h) Depositary forms — (1 ) In general. 

A person may make one, or more than 
one, remittance of the amount required 
to be deposited. However, a deposit for 
one taxable period shall be made 
separately from any deposit for another 
taxable period. 

(2) Tax deposit forms. Each 
remittance of amounts required to be 
deposited by this se ction shall be 
accompanied by an FTD (Federal Tax 
Deposit Excise Taxes) Form (Form 504). 
Such form shall be prepared in 
accordance with the instructions 
applicable th ereto . The remittance, 
together with FTD Form 504, shall be 
forwarded to a Federal Reserve bank or, 
at the election of the person remitting 
the tax, to a financial institution 
authorized in accordance with Treasury 
Department Circular No. 1079, 31 CFR 
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Part 214, to accept remittances of the 
taxes for transmission to a Federal 
Reserve bank. The timeliness of the 
deposit will be determined by the date 
the deposit is received (or is deemed 
received under section 7502(e)) by a 
Federal Reserve bank or by the 
authorized financial institution, 
whichever is earlier. Each person 
making deposits pursuant to this section 
shall report on the return for the period 
with respect to which such deposits are 
made information regarding such 
deposits in accordance with the 
instructions applicable to such return. 

(3) Procurement of prescribed forms. 
Copies of the applicable deposit forms 
will so far as possible be furnished to 
purchasers and producers. SuGh a 
person will not be excused from making 
a deposit, however, by the fact that no 
form has been furnished to it. A person 
not supplied with the proper form should 
make application therefor in ample time 
to make the required deposits within the 
time prescribed. A person may secure 
the forms or additional forms by 
applying therefor and supplying its 
name, identification number, address, 
and the taxable period to which the 
deposits will relate. The address of the 
person as entered on such form should 
be the address to which the receipt 
should be returned following validation 
by the Federal Reserve bank. Copies of 
FTD Form 504 may be secured by 
application to a director of an Internal 
Revenue Service Center. 

§ 150.4995-4 Election of purchaser and 
operator to have operator withhold, deposit 

tax, etc. 

(a) General rule. Pursuant to section 
4995(a)(7)(B). it has been determined 
that the substitution of the operator for 
the purchaser will make the 
administration of the windfall profit tax 
more practicable only when the operator 
is otherwise required by 8 150.4995-3 to 
make deposits as a purchaser of oil 
produced from a different oil reservoir. 
Consequently, a purported election 
pursuant to section 4995(a)(7) is invalid 
except in that circumstance. In the 
allowed case, the operator of the 
property and a purchaser of crude oil 
produced from that property may make 
a joint election under this section with 
respect to oil produced from the entire 
property or any portion thereof. While 
the election is in effect all the 
requirements otherwise imposed upon 
the purchaser by chapter 45 or subtitle F 
of the Code or by this part are imposed 
upon the operator. The purchaser shall 
not be held responsible for failing to 
meet those requirements. The operator 
shall promptly notify all producers of oil 
from that property (or portion) that a 


joint election has been made and that all 
information otherwise required to be 
sent to the purchaser should be sent to 
the operator. If the operator makes 
payment for oil produced from the 
property to a partnership rather than 
directly to the producers, the notice 
shall be sent to the partnership. The 
operator and the purchaser must agree 
to transfer to the operator responsibility 
for meeting all the requirements 
otherwise imposed upon the purchaser 
in order for the agreement to constitute 
an effective election. 

(b) Method of making election; 
termination of election. The joint 
election shall be made by the execution 
of a document, signed and dated by both 
the purchaser and operator, that states 
that both parties have agreed that the 
operator of the property shall be 
responsible for all the requirements 
otherwise imposed upon the purchaser 
by chapter 45 (or related provisions of 
subtitle F) of the Code or by this part. 

The purchaser and operator shall, within 
10 days of the execution of the 
document, each forward a copy of the 
document to the Internal Revenue 
Service Center for the region with which 
it files its income tax return. The 
election shall remain in effect from the 
date of its execution (or later effective 
date specified in the election document) 
until either of the parties executes a 
document, signed, dated, and delivered 
to the other party, that declares that the 
joint election is to be terminated. The 
termination shall not take effect for at 
least 60 days after the execution of the 
termination document unless both the 
operator and the purchaser agree on an 
earlier effective date. The party 
executing the termination document 
shall promptly notify all producers of oil 
from that property of the termination 
and the resulting changes in 
responsibilities and shall, within 10 days 
of executing the termination document, 
forward a copy to the Internal Revenue 
Service Center for the region with which 
its income tax return is filed. The party 
receiving the termination document 
shall, within 10 days of receipt, forward 
a copy to the Internal Revenue Service 
Center for the region with which its 
income tax return is filed. Both the 
purchaser and operator shall retain in 
their records, for so long as they may be 
material in the administration of any 
internal revenue law, a copy of the joint 
election and any subsequent 
termination. 

§150.4996-1 Definitions. 

For purposes of this part and chapter 
45 of the Code— 

(a) Purchaser. The term “purchaser” 
includes only the first person (as defined 


in section 7701(a)(1)) purchasing 
domestic crude oil. 

(b) Producer. The term “producer" 
means the holder of the economic 
interest with respect to the crude oil in 
place in the ground. However, in the 
case of a partnership, the partnership's 
economic interest in the oil shall be 
allocated among the partners on the 
basis of each partner’s proportionate 
share of the partnership's income from 
the crude oil, and the partner to whom 
the oil is allocated shall be treated as 
the producer of the oil. In the case of a 
trust or estate, the entity is the producer 
rather than the beneficiaries. 

(c) Operator. The term “operator" 
means the person that holds an 
operating mineral interest in the 
property and bears more of the 
responsibility for the management and 
operation of crude oil production from 
the property than any other holder of 
such an interest. In the case of a 
business entity, the operator is the entity 
and not its employee or owner. 

However, under section 4996(a)(2)(B), 
another person may be designated as 
the operator, provided that the district 
director for the district in which the 
property is located issues a written 
statement that the district director is 
satisfed that the designation does not 
jeopardize the collection of the tax and 
related interests of the Federal 
Government. Such a designation must 
be made in writing and signed by all 
persons holding operating mineral 
interests in the property. 

(d) Removed from the premises; 
deemed removed. Oil is removed from 
the premises when the oil is physically 
transported off the premises. The term 
“premises" means “a tract or parcel of 
land" as that term is defined in 
paragraph (a)(3) of 8 1.614-1. Except as 
otherwise provided in this paragraph, if 
oil is used on the premises or if the 
manufacture or conversion of crude oil 
into refined products begins on the 
premises, the oil shall be treated as 
removed on the day the use. 
manufacture or conversion, begins. 
However oil that is produced and then 
reinjected into the reservoir or used on 
the same tract or parcel of land to power 
a production process or production 
equipment is not removed from the 
premises so long as the oil is at no time 
transported off the tract or parcel of 
land from which it was produced. 
Furthermore, oil used to power a 
production process or production 
equipment will not be considered 
removed from the premises if it is 
transported from one tract or parcel of 
land to a contiguous tract or parcel of 
land, provided that 100 percent of the 
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economic interest in the oil produced 
from both tracts or parcels of land is 
held by the same persons. 

(e) Taxable period'. The term “taxable 
period’* means March 1980 and each 
calendar quarter beginning after March 
1980. 

(f) Energy regulations. The term 
"energy regulations” means regulations 
prescribed under section 4(a) of the 
Emergency Petroleum Allocation Act of 
1973 (15 U.S.C. 753(a)) as amended 
(crude oil price control regulations). See 
section 4996(b)(8). 

(g) Integrated oil company . The term 
"integrated oil company" means a 
taxpayer that both produces oil and is 
either a "retailer" or a "refiner”. 

(1) Retailer: The term "retailer” means 
any taxpayer described in section 
613A(d)(2), i.e., one who directly, or 
through a related person, sells oil or 
natural gas (excluding bulk sales to 
commercial or industrial users) or any 
product derived from oil or natural 
gas— 

(i) Through any retail outlet operated 
by the taxpayer or a related person, or 

(ii) To any entity— 

(A) Obligated under an agreement or 
contract with the taxpayer or related 
person to use a trademark, trade name, 
or service mark or name owned by such 
taxpayer or related person, in marketing 
or distributing oil or natural gas or any 
product derived from oil or natural gas, 
or 

(B) Given authority, pursuant to an 
agreement or contract with the person or 
related person, to occupy any retail 
outlet owned, leased, or in any way 
controlled by the taxpayer or related 
person. 

However, notwithstanding the preceding 
sentence, this subparagraph shall not 
apply in any case where the combined 
gross receipts from the sale of such oil, 
natural gas, or any product derived 
therefrom, for the taxable period of all 
retail outlets taken into account for 
purposes of this subparagraph do not 
exceed $1,250,000. For purposes of this 
subparagraph, sales of oil, natural gas, 
or any product derived from oil or 
natural gas shall not include sales, made 
of such items outside the United States, 
if no domestic production of the person 
or a related person is exported during 
the calendar year or immediately 
preceding calendar year. 

(2) Refiner . The term "refiner" means 
any taxpayer described in section 613A 
(d) (4), i.e., one who is engaged in the 
refining of crude oil or is related to a 
person so engaged, provided that on any 
day during the taxable period the 
refinery runs of the person and any 
related person exceed 50,000 barrels. 


For purposes of this paragraph, the term 
"related person" has the same meaning 
as in section 613A (d) (2) and (4). 

(h) Independent refiner. The term 
"independent refiner” means a refiner 
who 

(1) Obtained, directly or indirectly, in 
the second preceding calendar quarter, 
more than 70 percent of his refinery 
input of domestic crude oil (or 70 
percent of his refinery input of domestic 
and imported crude oil) ftx>m producers 
who do not control, are not controlled 
by. and are not under common control 
with such refiner, and 

(2) Marketed or distributed in such 
quarter and continues to market or 
distribute a substantial volume of 
gasoline refined by him through branded 
independent marketers or nonbranded 
independent marketers. The term 
"branded independent marketer" means 
a person who is engaged in the 
marketing or distributing of refined 
petroleum products pursuant to— 

(i) An agreement or contract with a 
refiner (or a person who controls, is 
controlled by, or is under common 
control with such refiner) to use a 
trademark, trade name, service mark, or 
other identifying symbol or name owned 
by such refiner (or any such person), or 

(ii) An agreement or contract under 
which any such person engaged in the 
marketing or distributing of refined 
petroleum products is granted authority 
to occupy premises owned, leased, or in 
any way controlled by a refiner (or 
person who controls, is controlled by. or 
is under common control with such 
refiner), 

but who is not affiliated with, controlled 
by, or under common control with, any 
refiner (other than by means of a supply 
contract, or an agreement or contract 
described in subparagraph (1) (i) or (ii)) 
and who does not control such refiner. 
The term "nonbranded independent 
marketer" means a person who is 
engaged in the marketing or distributing 
of refined petroleum products, but who 
is not a refiner, is not a person who 
controls, is controlled by, is under 
common control with, or is affiliated 
with a refiner (other than by means of a 
supply contract), and is not a branded 
independent marketer. 

(i) Property. Except as otherwise 
provided in section 4988 (b) (relating to 
the net income limitation on windfall 
profit), the term "property" has the same 
meaning as that term is given by the 
energy regulations. See 10 CFR 212.72 

(a); FEA Rul. 1977-1, 42 FR 3628 (1977), 

(j) Other. See section 4996 (b) and (d) 
for definitions of "crude oil", "barrel", 
"domestic", "United States", 

"possession of the United States”, 


"Indian tribe", and "Alaskan oil from 
Sadlerochit reservoir". 

§ 150.4996-2 Severance tax adjustment. 

(a) In general. The severance tax 
adjustment with respect to any barrel of 
crude oil is the amount by which any 
severance tax imposed with respect to 
that barrel exceeds the severance tax 
which would have been imposed if the 
barrel had been valued at its adjusted 
base price. 

(b) Severance tax defined For 
purposes of this section, the term 
"severance tax" means any tax imposed 
by a State (not including a political 
subdivision of a State) with respect to 
the extraction of oil that is determined 
on the basis of the gross value of the 
extracted oil. The term "severance tax” 
does not include a tax levied on the 
value of reserves in the ground or a tax 
levied on the basis of net proceeds from 
production. Furthermore, a tax on the 
removal of crude oil from the ground 
levied as a fixed fee per barrel is not a 
severance tax because the amount of 
that tax is not determined by reference 
to the gross value of the extracted oil. 

(c) Limitations —(1) 15 percent 
limitation. A severance tax shall not be 
taken into account to the extent that the 
total rate thereof exceeds 15 percent. 

(2) Increases after March 31, 1979. 

The amount of a State’s severance tax 
taken into account under paragraph (a) 
of this section shall not exceed the 
amount which would have been 
imposed under that State’s severance 
tax. as in effect on March 31,1979, 
unless that excess is attributable to an 
increase in the rate of the severance tax 
(or to the imposition of a severance tax) 
which applies equally to all portions of 
the gross value of each barrel of oil 
subject to that tax. For purposes of this 
subparagraph, the conversion of a tax 
levied at a fixed fee per barrel into a tax 
based on the gross value of oil removed 
constitutes an initial imposition of a 
severance tax. 

§ 150.4996-3 Special rules for post-1978 
transfers of property. 

(a) In general. The rules of this section 
apply for all purposes of this part and 
chapter 45 of the Code, including the 
application of the June 1979 energy 
regulations for purposes of this part and 
chapter 45 of the Code. 

(b) Classification of oil from property 
transferred after 1978. If a portion of a 
property (as defined in paragraph (i) of 
§ 150.4996-1) is transferred after 
December 31,1978, any crude oil 
produced from any portion of the 
property constitutes oil from a stripper 
well property, newly discovered oil, or 
heavy oil only if such oil would be so 
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classified If there had not been a 
transfer. The term “transfer" means any 
sale, exchange, lease, sublease, gift, 
bequest, devise, or other disposition 
(including a distribution by an estate, or 
a contribution to or distribution by a 
corporation, partnership, or trust, 
whether or not a taxable event) of rights 
(including rights less than fee simple) 
with respect to the property. Thus, for 
example, a change in the identity of the 
holder of a lease, mineral rights, royalty 
rights, or fee simple ownership rights 
with respect to a portion of the property 
is a transfer, even if such change is the 
result of corporate reorganization, gift 
devise, or inheritance. 

; 150.4997-1 Returns and recordkeeping. 

(a) Returns . Returns with respect to 
windfall profit taxes imposed by section 
4986 shall be made as provided in this 

section. 

(1) Quarterly return. A return for each 
taxable period (on Form 720, with Form 
6047 attached thereto, in accordance 
with the instructions on those forms) 
shall be made by the following: 

(1) Each purchaser of crude oil 
required to deduct and withhold tax 
pursuant to S 150.4995-1; 

(ii) Each operator of a property who, 
having made an election pursuant to 

§ 150.4995-4, is required to deduct and 
withhold tax; and 

(iii) Each producer of crude oil the tax 
with respect to which is excepted from 
the withholding requirement by a 
subparagraph of 8 150.4995-1(a). 

(2) Annual return. A return for each 
calendar year shall be made by each 
producer of crude oil whose liability for 
tax with respect to oil that was removed 
during the four taxable periods of the 
calendar year exceeds the amount of tax 
withheld with respect to that oil. 

See § 150.6076-1 for the rules relating to 
the time for filing the returns required by 
this section. 

(b) Recordkeeping requirements . Each 
taxpayer liable for tax under section 
4986, each producer or purchaser of 
domestic crude oil, each operator of a 
property from which domestic crude oil 
was produced, and each partnership or 
other person receiving information on 
behalf of or providing information to 
producers under this part shall keep 
records of all documents, material, and 
information necessary to the 
determination of the windfall profit tax 
or that affect his or her administrative 
obligations under the Crude Oil 
Windfall Profit Tax Act of 1980 or the 
regulations in this part, including 
material furnished to other persons, a9 
well as information received from other 
persons. The records shall be kept at all 
times available for inspection by 


authorized internal revenue officers or 
employees, and shall be retained so long 
as the contents thereof may become 
material in the administration of any 
internal revenue law. 

9 150.4997-2 Certain Information to be 
furnished by purchaser and others. 

(a) In general. If a purchaser is subject 
to the rules for collection and deposit of 
tax under S 8 150.4995-1 and 150.4995-3 
with respect to any crude oil purchased 
(or would be subject to such rules in the 
absence of an exemption certificate 
given pursuant to 8 150.4995-1(b)(3)), 
such purchaser shall furnish the monthly 
statement required by paragraph (b) of 
this section and the yearly statement 
required by paragraph (c) of this section 
to each producer of the crude oil 
purchased, except that, if payment for 
the oil purchased is made to the 
operator rather than to the producer or 
to a partnership rather than the 
partners, the statements shall be 
furnished to the operator or the 
partnership, as the case may be. Such 
purchaser shall also file the information 
return required by paragraph (c) of this 
section with the Internal Revenue 
Service (in the case of yearly 
statements). Any person who receives a 
statement with respect to oil of which 
such person is not the producer shall, 
within 15 days of receipt of the 
statement, furnish to each producer or 
partnership of producers (and the 
Internal Revenue Service in the case of 
a yearly statement) the information 
relating to that producer’s or 
partnership’s share of the oil purchased. 

(b) Monthly statement —(1) In general. 
The purchaser shall furnish statements 
for each calendar month showing the 
total amount of windfall profit tax 
withheld by the purchaser from 
payments made to the producer, 
operator, or partnership with respect to 
oil removed during that month. If the 
purchaser did not withhold tax from 
payments to that person because of the 
receipt of an exemption certificate, the 
monthly statement need only state the 
reason for the absence of withholding. 

(2) Time for furnishing monthly 
statement. Any statement required to be 
furnished by a purchaser under this 
paragraph for any calendar month shall 
be furnished before the first day of the 
second month which begins after the 
close of the month to which the 
statement applies. 

(c) Yearly statement of windfall profit 
tax liability and windfall profit tax 
deduction —(1) In general. For each 
calendar year, the purchaser shall 
furnish statements and shall file 
information returns with the Internal 
Revenue Service. A separate statement 


shall be furnished to and a separate 
information return shall be filed for each 
producer, operator, or partnership to 
whom the purchaser made payments for 
oil purchased during the calendar year. 
Each statement and information return 
shall contain the following information 
with respect to oil for which that person 
received payment. 

(i) The quantity, removal price, 
severance tax adjustment, TAPS 
adjustment (if any), adjusted base price, 
and windfall profit tax liability 
(computed without regard to the net 
income limitation) for oil in each tier 
that was removed during that calendar 
year; 

(ii) The total quantity of the taxable 
crude oil that was removed during that 
year; 

(iii) The total amount of the windfall 
profit tax liability with respect to the oil 
incurred during that year; and 

(iv) The amount of windfall profit tax 
withheld by the purchaser with respect 
to the oil removed during each month of 
that year and the total tax withheld with 
respect to oil removed during the year. 
For purposes of the preceding sentence, 
each category of tier 3 oil, independent 
producer oil withheld upon at a 50 
percent rate, and independent producer 
oil withheld upon at a 30 percent rate 
shall be treated as a separate tier. If the 
purchaser did not withhold tax from 
payments to that person because of the 
receipt of an exemption certificate, the 
yearly statement and information return 
shall state that fact and shall set forth 
the above information clearly identified 
as relevant to tax consequences that 
would have occurred had the exemption 
certificate not been received. 

(2) Additional information in the case 
of withholding adjustments. In the case 
of withholding adjustments that were 
not completed during the course of the 
year under paragraph (c) of 8 150.4995-1, 
the purchaser shall provide additional 
information in the yearly statement and 
information return with respect to the 
person subject to the adjustment. The 
statement and information return shall 
set forth the amount ascertained to have 
been underwithheld or overwithheld, the 
amount actually adjusted, and the 
amount remaining unadjusted. If the 
adjustment was due to 
underwithholding, the statement shall 
also inform the recipient that the 
producer is liable for the amount of the 
tax under section 4986 in excess of the 
amount of such tax withheld by the 
purchaser and that this information is 
being supplied to the Internal Revenue 
Service. If the withholding adjustment 
was due to overwithholding, the 
statement shall inform the recipient that 
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the purchaser was unable to fully adjust 
the overpayment under paragraph (cj of 
S 150.4995-1 and that the producer is 
eligible for a credit or refund which he 
may claim in accordance with the rules 
provided in $ 150.6402-1. 

(3) Statement of windfall profit tax 
deduction. The statement and 
information return required by this 
paragraph shall also set forth as the 
amount deductible for income tax 
purposes the total amount of windfall 
profit tax withheld from payments made 
to the producer, operator, or partnership 
during the calendar year without regard 
to when the oil was removed. 

(4) Prescribed form. The statement 
and information return required by this 
paragraph shall be furnished and filed 
on Form 6248. The statement and return 
shall also contain such other 
information as is required by the form or 
its instructions. If the statement includes 
the information required by 
subparagraph (2) of this paragraph, the 
statement shall be furnished in 
duplicate. The information return shall 
be filed in the place and in the manner 
provided in the instructions to Form 
6248. 

(5) Time for furnishing yearly 
statement of windfall profit tax liability 
and filing yearly information returns . 
Each yearly statement required to be 
furnished by a purchaser under this 
paragraph for any calendar year shall be 
furnished on or before January 31 of the 
year immediately following the calendar 
year to which the statement applies, and 
each yearly information return required 
to be filed by a purchaser shall be filed 
on or before the due date for the return 
of tax imposed by section 4986 for the 
last taxable period of the calendar year. 

(d) Cross reference. For the 
requirement that the operator furnish the 
statements and file the returns required 
by this section in the event that the 
operator and purchaser elect to have the 
operator deduct and withhold tax, etc., 
see } 150.4995-4. 

8 150.6050C-1 Information furnished by 
operator for purposes of windfall profit tax. 

(a) In general. The operator of any 
property from which domestic crude oil 
is removed during a calendar month 
shall furnish a monthly statement, 
signed under the penalties of perjury, 
certifying the information specified in 
paragraph (b) of this section to: 

(1) The purchaser of the oil, if the 
purchaser is required to withhold tax 
from payments for the oil pursuant to 
5 150.4995-1, or 

(2) The producer, in any other case, 
except that if the producer of oil is a 
partner in a partnership, this statement 
may be furnished to the partnership if 


the producer and the partnership so 
agree. In that case, the partnership shall 
furnish the information to the producer 
with respect to that producers share of 
the oil within 15 days of receipt. 

(b) Information to be certified. In the 
case of exempt Alaskan oil or exempt 
front-end oil, the statement shall certify 
that the oil is exempt from tax. If a 
producer of the oil is an integrated oil 
company, the statement shall state the 
portion of which the integrated oil 
company is the producer. In all 
statements not certifying exemption, the 
following information is to be certified 
in the statement required under 
paragraph (a) of this section: 

(1) The tier, for purposes of the tax 
imposed by section 4986, of the oil 
removed during the month and, if the oil 
is tier 3 oil, whether the oil constitutes 
newly discovered oil, heavy oil, or 
incremental tertiary oil; 

(2) The amount of the oil removed 
and, if the oil removed includes oil of 
different tiers or categories, the amount 
of oil removed of each tier or category; 

(3) The adjusted base price (within the 
meaning of section 4989) for each tier of 
oil removed; 

(4) The severance tax adjustment, if 
any, provided under section 4996(c) with 
respect to each tier of oil removed; 

(5) The TAPS adjustment, if any, 
provided under section 4996(d), and the 
average removal price for the month, in 
the case of oil from the Sadlerochit 
Reservoir; 

(6) The property from which the oil 
was removed. 

In the case of a statement furnished to a 
purchaser, the operator shall provide the 
information with respect to the 
aggregate amount of oil sold to that 
purchaser removed during the month. In 
the case of a statement furnished to a 
producer or partnership, the operator 
shall provide the information with 
respect to that person's allocable share 
of all oil removed from the premises 
during the month (including any oil 
delivered in kind to that producer). 

(c) Time and manner of certifying 
information. The operator shall furnish 
the statement required under paragraph 
(a) of this section to the purchaser or 
producer, as the case may be, no later 
than the fifteenth day of the month 
following the calendar month in which 
the oil was removed. However, the 
statement with respect to oil removed 
during March 1980 shall be furnished no 
later than April 25,1980. 

(d) Agreement between operator and 
recipient of statement. If the purchaser 
or producer agrees in a signed statement 
that the operator shall be relieved of the 


duty of furnishing to such purchaser or 
producer— 

(1) The statement otherwise required 
under paragraph (a) of this section, or 

(2) Some or all of the information 
required under paragraph (b) of this 
section, 

the operator shall be relieved of such 
duty, provided that the purchaser or 
producer has the information necessary 
to comply with all of the requirements of 
this part without such statement or 
information. Such an agreement shall 
immediately cease to have effect when 
the operator, purchaser, or producer, by 
a written statement signed by an 
authorized person, notifies the other 
party that it is terminating the 
agreement. 

(e) Special rule. If an agreement under 
8 150.4995-4 is in effect between the 
operator and purchaser under which the 
operator assumes the obligations of the 
purchaser, the statement otherwise 
required by this section is not required 
with respect to oil subject to 
withholding pursuant to 8 150.4995-1. 

(f) Producer's certificate. If, pursuant 
to 8 150.4995-2, the operator receives a 
producer's certificate certifying a share 
of production to be exempt or subject to 
a lower rate of tax, the operator shall 
either (1) furnish a copy of that 
certificate to each purchaser of oil from 
that property by the 15th day of the 
month following the month in which the 
certificate was received, or (2) if 
payment is to be received by the 
operator on behalf of the producers, 
furnish a certificate that summarizes the 
contents of the producers’ certificates 
and states that the operator has 
received and has such certificates 
available for inspection. 

(g) Penalties. See sections 6652(b), 
7206, and 7241 (relating to civil and 
criminal penalties). 

8 150.6076-1 Tima for filing return of 
windfall profit tax. 

Each quarterly return required by 
paragraph (a)(1) of 8 150.4997-1 shall be 
filed not later than the last day of the 
second month following the close of the 
taxable period. Each annual return 
required by paragraph (a)(2) of 
8 150.4997-1 shall be filed not later than 
the last day of the first February 
following the close of the calendar year 
in which the oil giving rise to the 
underpayment was removed. 

8 150.6402-1 Credit or refund of 
overpayment of windfall profit tax. 

(a) In general. Any producer who 
pays, or is deemed to have paid under 
section 4995(a)(4), to the district 
director, director of the regional Internal 
Revenue Service Center, or the Director 
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of the Office of International Operations 
more than the correct amount of the 
crude oil windfall profit tax imposed by 
chapter 45 for a taxable period may file 
a claim for refund of the overpayment or 
may claim credit for such overpayment, 
in the manner and subject to the 
conditions stated in this section and 
§ 301 . 6402-2 of this chapter (Regulations 
on Procedure and Administration). 

(b) Overpayments not attributable to 
amounts deducted and withheld —(1) In 
general. Except as provided in 
paragraph (b) (2) of this section, in the 
case of any overpayment of tax imposed 
by chapter 45 attributable solely to tax 
paid on crude oil not subject to 
withholding, the producer may file a 
claim for refund of the overpayment on 
or after the date for filing the return of 
such tax for such taxable period under 
section 6076, or may claim credit for 
such overpayment by making an 
adjustment on the return of windfall 
profit tax for the current or subsequent 
taxable periods in accordance with 
Form 720 and the instructions for such 
adjustments. 

(2) Net income limitation. A producer 
who, due to the application of the net 
income limitation on windfall profit 
provided in section 4988 (b), has 
overpaid the tax imposed by chapter 45 
for any taxable period shall not file a 
claim for credit or refund of that 
overpayment until the income tax return 
is Filed for the taxable year that includes 
the last day of the taxable period. The 
producer may file a claim for refund of 
the overpayment or claim credit for the 
overpayment against any liability for a 
tax imposed by chapter 1 in accordance 
with the form and instructions provided 
for that purpose. 

(c) Overpayment attributable to 
amounts deducted and withheld. Under 
section 4995(a)(4), the producer of oil is 
treated as having paid any amount 
withheld on the last day of the First 
February after the calendar year in 
which the oil was removed from the 
premises. Therefore, if the sum of the 
producer's liability for the tax imposed 
by chapter 45 on oil subject to 
withholding under { 150.4995-1 for all 
taxable periods of a calendar year is 
less than the amount deducted and 
withheld from the producer under 

§ 150.4995-1 with respect to oil removed 
during the calendar year, the producer 
may File a claim for credit or refund of 
the overpayment after such last day of 
February, except that, in the case of an 
overpayment due to the application of 
the net income limitation provided in 
section 4988(b), the claim for credit or 
refund shall not be Filed until the income 
tax return is Filed for the taxable year 


that includes the last day of the last 
taxable period of such calendar year. 

The producer may File a claim for refund . 
of the overpayment or may claim credit 
for the overpayment against any liability 
in respect to a tax imposed by chapter 1 
in accordance with the form and 
instructions provided for that purpose. 
The producer shall attach to the claim a 
copy of all Forms 6248 furnished to the 
producer pursuant to § 150.4997-2. 

(d) Special interim rule for exempt 
producers. If a producer of any crude oil 
from a qualified governmental interest 
(as defined in section 4994(a)) or 
qualified charitable interest (as defined 
in section 4994(b)), or a producer of 
exempt Indian oil (as defined in section 
4994(d)), has had tax withheld from 
payments made for oil removed before 
July 1,1980, the producer may file a 
claim for refund on or after July 1,1980. 
The claim shall be filed on Form 843 and 
shall have attached a copy of each 
monthly statement received pursuant to 
5 150.4997-2. 

There is need for the immediate 
guidance provided by the provisions 
contained in this Treasury decision. For 
this reason, it is found impracticable to 
issue this Treasury decision with notice 
and public procedure under subsection 
(b) of section 553 of title 5 of the United 
States Code or subject to the effective 
date limitation of subsection (d) of that 
section. 

This Treasury decision is issued under 
the authority contained in sections 4992, 
4993, 4995, 4996, 4997. 6050C, 6402, and 
7805 of title 26 of the United States Code 
and section 101(i)(2) of the Crude Oil 
Windfall Profit Tax Act of 1980. 

Jerome Kurtz, 

Commissioner of Internal Revenue. 

Approved: April 2,1980. 

Donald C. Lubick, 

Assistant Secretary of the Treasury. 

[PR Doc. 80-10327 Plied 4-2-80; 1:24 pm) 

BILLING CODE 4830-01-41 





















23400 


Federal Register / Vol. 45, No, 67 / Friday, April 4,1980 / Proposed Rules 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 51 
[LR-4S-60J 

Excise Tax Regulations Under the 
Crude Oil Windfall Profit Tax Act of 
1980; Crude Oil Windfall Profit Tax; 
Proposed Rulemaking 

agency: Internal Revenue Service, 
Treasury. 

action: Proposed rulemaking cross- 
reference to temporary regulations. 

summary: In the Rules and Regulations 
portion of this Federal Register, the 
Internal Revenue Service is issuing 
temporary excise tax regulations 
relating to title I of the Crude Oil 
Windfall Profit Tax Act of 1980. The text 
of those temporary regulations also 
serves as the comment document for 
this proposed rulemaking. 

DATES: Written comments and requests 
for a public hearing must be delivered or 
mailed by June 3,1980. \ 

address: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue. Attention: CC:LR:T 
(LR-48-80), Washington, DC 20224. 

FOR FURTHER INFORMATION CONTACT: 
David B. Cubeta of the Legislation and 
Regulations Division, Office of the Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington, 
DC 20224 (Attention: CC: LR:T) (202- 
566-3928 or 3299). 

SUPPLEMENTARY INFORMATION: The 
temporary regulations in the Rules and 
Regulations portion of this issue of the 
Federal Register adds a new part 150 to 
title 26 of the Code of Federal 
Regulations. The final regulations which 
are proposed to be based on the 
temporary regulations would amend 26 
CFR by adding a new Part 51. 

For the text of the temporary 
regulations, see FR Doc. 80-10327 (T.D. 
7690) published in the Rules and 
Regulations portion of this issue of the 
Federal Register. 

Jerome Kurtz, 

Commissioner of Internal Revenue. 

(FR Doc 80-10328 Filed 4-2-80:1:24 pm. 
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